Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


^ 


THB 


American  Decisions 


GA8B  OP  OIHIEAL  YA£DI  AND  AOTBOKITT 


Thb  Goubts  of  the  Several  States 


nm  TOM  BARfiUffrr  issub  of  thb  statb  BsraBn  10 

THB  TBAB  1898. 


JOHN   PBOFFATT,  LL.B., 


VoL  VTI. 


BAIT  VBAN0I800: 

BANCROFT-WHITNEY   CO 

LAW  PUBUBRBBS  AND  LAW  BOO^lfiUJEBa 

1886. 


9  f  : 


:^'/07 


JUL  29 


1942 


Bottrad  aooozding  to  Act  of  Oongress,  in  the  year  1879. 

Bt  a.  L.  BANCBOPT  ft  COMPANY, 

Ib  the  OAoe  of  the  Librarian  of  C)onareu«  at  WashiagUm. 


•  •  •  •  •  • » 


.••.♦.  \ 


* 


#  •  "   •  • 

•  ••.  •  •• 


American  Decisions. 


TOL.  Tn. 


The  oases  re-reported  in  this  Yolnme  ^nll  be  fotmd 
Qriginailfy  reported  in  the  foUowing  State  Beporta 

1816-1817. 

1816-1817. 
1815-1817. 
1811-1817. 
1816-1818. 
1814r-1816. 
1818-1819. 
1816-1817. 
1816-1817. 
1816-1817. 


Vols.  13  to  14. 
Vols.  1,  a. 

hmBmufuKwwYcmBMKmm.  -   -    -  Yols.l2tol4. 

Yols,  1,2. 
YoLl. 
Vols.  1,1. 
yoL4. 
Y0L6. 
YoLl. 
yol.4. 


'•  Nair  Jiynr  Bnom 
ft  Bunof ■  Pim. 


NooB  f>*«<w«f*  TkBK  Bnoan.    - 


American  Decisions. 

VOKTIL 


CASES  REPORTED. 


AbbotlT.  Ann RtaltBtaU 2    Johns.  Ch ft54 

Aboel  ▼•  Baddiff LcaMordaMimatiaZ  Johnmak 877 

AdaoMT.BeMi Chiaraiiiy 12  Mass 44 

Adam  t.  Freemaa Trtapois 12  Johnaan 327 

AdaznaT.Howo SkUutes 14  Masa 216 

AdiitT.Adait Dotoer 2    Johna.  Ch  . . . .  639 

AIle&  ▼.  TrimUa EMdenee 4    Bibb 726 

Aodenon  v.  Drake Neg.  inMrummU, .  .14  JohnaoD 442 

Anold T.Camp PartnerMhip 12  Johnaan  .....  828 

AastinT.  Hall ReUaae 13  Johnaan 876 

knaj  T.  Stewart Ntg,  kiMrymmU. .  .2    Conn 240 

BuKTOftT.  WaidweQ LoMiiordafidUmmilZ  Johnaon 896 

Biniaid  T.  Pope EMmce  14  Maaa. 225 

Baaejr  ▼•  Dewey £b2M 13  Johnaon 872 

Biniey  t.  Prentiaa Com,  earrien, ....  .4    Hania  &  J. . . .  670 

Baaejr ▼•  Smith Partnenhip   4    Harria&J....  679 

BtftletT.  Harlow ExeeiUkms 12  Masa 78 

Btftlet T.King CharUdMetueB 12  Maaa 99 

Bsrtlet  T.  Walter Inatranee 13  Maaa 143 

Barton T.  Baker Ifeg.  imtrtmiaUa..,!    Sexg.  &B  ....  620 

Belknap  T.  Belknap Eminent  domain,.,. 2    Johna  .Ch....  648 

Benedict  T.  Lyneh Sp,  performtoneB  . .  .1    Johns.  Ch  ....  484 

BettsT.  Badger EMenee  12  Johnson 809 

BlaachaidT.  Buasell In9ol9enilaw9 13  Maas 106 

Bracket  T.  McNair Damages 14  Johnaan 447 

Biadfoid  T.  Manly SaUbpeampie 13  Maaa 122 

BxewerT.  Union  Ina.  Co Insurance 12  Maaa 63 

Bridge  T.  Eggleeton Fravd.  eonveifonee  .14  Maaa 209 

Brewer T.Wooten Neg.  insiruments.,.^,C.  TermBep..  692 

Back  T.Cotton Neg.  instruments... 2  Conn 251 

Bolkley  T.  Derby  Fish  Co Carporathns 2    Coon 271 

Bunion  T.  Worley Slander 4    Bibb  786 


4  Oases  Bepobted. 

ChaddoekT.  Biiggi Slander 18  Mms 187 

Chalinm  T.  MoMudo Neg.  inatmmmU. .  .6    Miinfoid 684 

Chapman  T.  Ghftpman EMenee 2    Ooim 277 

Cheeeebroogh  ▼•  MiUaxd CotUnbtOUm 1    Johni.  Gh  . . . .  494 

Ciuiat  V.  Biffenbaoh Evidmee 1    8eKg.ftB. 624 

Clnta  ▼.  Wiggizia Ifmketper 14  Johnaoa 448 

ColbaznT.  Baehardi EasemaUa 13  Ma« 160 

Commonwealth  V.  Bow«n Murder %.13  Kaw 154 

Commonwealth  V.  Eni^t Perjwry 12  Ma«... 72 

Conmumwealth  T.  MoGowia 8taL  qfUmitatiaMA    Bibb 737 

Conmionwealth  ▼.  Sharplflta Crimmai  km 2    8ei|^  ft  B  • . . .  682 

Conneoticat  v.  Jackaon IntereM 1    Jdma.  Ch  •  • . .  471 

Cooohv.  Meeker Aerotot...,, 2    Conn 274 

Dearth  V.  WiUiamaon Deeds 2    8eig.ftB....  652 

Doney  T.  Jaokman ^ealeMaie 1    8eig.ftB....  611 

Dnnaoomb  T.  Donaoomb HxeaUora 1    Johna.  €3i  • .  • .  504 

Dntcheaa  'hVig*  Co.  ▼•  BaWa OorporaUoma 14  Johnaoa 469 


EmeraonT.  FkoT.  HatCo Agmqf 12  Maaa 66 

Itonington  Academy  ▼.  Allen. . .  .Coirtfticte 14  Maaa 201 

EfmmmT.  Fowie Neg.  iaifriiaienli...l2  Maaa 85 

FentnaBT.  Bobina If^fwndsUmM N.  C  TermBap..  704 

Firemen'a  Ina.  Co.  ▼•  WaUten  •  • .  ./jwnraaee 12  Johnaon. 840 

Flint  T.  Sheldon Enndemoe 13  Maaa 162 


Gale  T.  Ward Fktitwek 14  Maaa 

Gardner  v.  Newbmgh YTater-eoiirMf 2    Johna.  Ch . . . .  526 

Gardnery.  Thomaa..... Mannt  torte 14  Johnaon 445 

Garlicky.  Jamea Pledges 12  Johnaon 294 

Gayetty  V.  Bethnne Easemmiis 14  Maaa 188 

Gilleapie ▼•  Moon Misldke 2    Johna.  Ch....  559 

Gray  V.  Wain Otnaral average..,, 2    8e];g.ftB....  642 

Greeny.  Kemp Mortgages 18  Maaa 1G9 

Green  y.  Tenter TnuUes 1    Johna.  Ch....  475 

Gfegoiy  y.  Brown JudiekUBabOiig  ...4    Bibb 731 

Gnthiie  y.  Wicklifflb Interesi 4    Bibb 746 

Hanoyery.  Toner Dkforee 14  Maaa 203 

Haryyy.  Pike Com. earrieri K.C.  TermBep..  698 

Haaleny.  Keen..... Powers N.C  TermBep..  718 

Hillay.  Eliot Mortgages 12  Maaa 26 

Homeay.  Dana CoHiraoU 12  Maaa 55 

Howatt  y.  Dayia Stopp.  m  tramsiki .  .6    Mnnfoid 681 

Hondley  y.  Lyona Sealestate 5    Monfocd 685 

Ingraham  y.  G^yer InsoheiUkHm 18  Maaa 139 

Jackaon  y.  Behncy BealesUOe 18  Johnacm 403 

Jackaon  y.  Goea Landpatenis 18  Johnaon 


iUlli'^U  >4I 


0A8BB 


r.Han Lamdp^aimH IS  Johntoa S80 

JiulcMBT.  Moon RiolutaU IS  Johnioa 89S 

JacksQOT.  Wood Mofigagu 12  JohDflon 815 

JeaniiigiT.  Gunp CcnUraeU 13  Johofloa 367 

Jewett  T.  Wann Salu 12  Mm 74 

^tumr.QSbmm TaxmOn K.  C.  Tenn  Bep.  690 

JToMOT.  Znlllfloffinr .ff^iij^ K.  O.  Term  Bep.  706 


▼.Ev«rtoQa Piei/orwiw 18  Johiuwii 884 

KiagrtoB  T.  Whirton IimkmAlam 28eig.ftB 688 

Ltmb  T.  Dmwfe PorfRcnA^p 12  Mim 81 

Lmp«7mt.  MoFWiiMid ^Vooer K.  C.  ToniL  Bepw  706 

LaQstt ▼.  Blomi* PrtibaiUeamm K.  Gl  ToniL  Bmg.  708 

lityeT.Moora JudiekdUaJbm^...\  Soathaid 674 

LbjdT.KoMh Umary 2  Conn 266 

LoBgT.MMiia EquUiy K  C.  Term.  Bep.  700 

LotdT.Bdl L\f€  inwmomoi 12  Mmi 88 

LmvT.MomlQtd TwrU 14  Johneon 468 

HamiT.  Maon IRS^— «oiiMei««..14  Johneon 416 

MvtmT.  StQlwdl SUmdet 18  Johnson 874 

Ho^VlUiMneT.  mdy Ettoppd 2  Seig.  &B 664 

IfellillanT.  Vandiriip OmtraeU 12  Johneon 

IfeixittT.  Claeon iSfatfute  ^  JVvMdi. .  12  Johmon 

lIooeQ  T.  Golden Fra,ud 13  Johnson 890 

Moses  ▼.  HnrgKferojd TVnafoss..! 1  Johns.  Gh 478 

PaHtmnkip 4  Bihh. 466 


OlmrT.  Eoodkl I^famep 18  Msss 134 

Osgood  T.  Fkanklin Sxeeuian 2  Johns.  Ch 618 

OjkssdT.  Shed Arrut 13  Msss 172 


MnT.  Psekard SmretyMp 18  Johnson 

Pfefansr T.Hand Salea 13  Johnson 892 

FSukfanirt  T.  Van  Gortiand iS^jpeef/espei/oniiaiieeM  Johnson 427 

Pkjme  T.  Bodden Pleadktg 4  Bihb 739 

PtesoT.Folgor ImohfeiUlam 14  Mass 213 

People  T.  Anderson Laremy 14  Johnson 462 

People  T.  Herriok Evidence 13  Johnson 864 

PhilfipeT.  Thompson Neg.  iMfnnneRlt. . .2  Johns.  Gh 635 

PSkeT.Thomaa ConiraeU 4  Bibb 741 

PtenenjT.  Wmship Farecionurt 12  Mass 91 

PorterT.  Boae Pleading 12  Johnson 806 

PoefcT.  Mnnn Pishing  righU 1  Southard 670 

PottsT.  Lnlay MaL  pn>9eentiim...l  Southard 603 

Baymond  T.  Beamatd ConiraeU 12  Johnson 817 

Biiehie T.  Mooi« Neg.  m8irumenU...fi  Monford 688 

Eoberts  T.  Tuner Comnum  carrfcrt.. 12  Johxison 811 

Kng^ T.  LawBon J)eed^^-d€U0ery...AZ  JohoMtm 875 


OlflEB  BSPOBXID. 


Salmon  ▼.  BoniMtl FramtL  temmjfamml  Oonn* 287 

SaltoBT.  Ooeanlni.  Go Shippinff 12  Johmon 290 

Sandf ord ▼.  Nioholi Search  wamuU$...lZ  "hlMM 151 

SoottT.  MoAlpin Agency N.  O.  TamBapi  703 

SoottT.  Price Jbeetctory  d«9i§$,..2  Serg.  &B 629 

SooTiUev.  Canfidd Coi^kti/ law$....l^  Johnson 467 

Schieffelin  ▼.  Stewart Iniereti 1  Johna.  Ch 607 

Shippeyv.  Henderson PUadmg 14  Johnson 458 

SingitaokT.  Harding ^Jtolvte  <if/ramit.A  Hania  &  J....  669 

Sldghter  ▼.  Haningfeon ExeciUan K.  C.  Term  Bep^  715 

Sloan ▼.  Wilson SktMe qf /ramU  ..4  HarriaA  J.....  672 

Smith  ▼.  McLean Keg.  (netrununie.  .K.  0.  Tenn  Bep.  693 

Smith  ▼.  Whiting Keg.  ine^rumeiae... 12  Mass 25 

Stantonv.  Blossom Keg.  intlrmmemf§. . .H  Mass 196 

Starrv.  Leavitt EaoeeMme 2  Conn • 

State  ▼•  Aaron ....,.••.•.I^fanqf ...1  Soathaid..*... 

State  ▼.  Morris  TunpilM  Go Tmmpikee 1  Soathard 579 

Steigleman  V.  Jefi&ies Warramig 1  Serg.  &  B 626 

Stevens  ▼.  Cooper EMenee 1  Johns.  Ch 499 

Stetson  ▼.  Kempton TaxaUtm 13  Mass. 145 

Story  Y.Odin EaeemaUe 12  Mass 46 

Strong  ▼.  Williama Besruaiffocmttlor  .12  Mass 81 

Tkbbv.Harria ExecaiUme 4  Bibb 732 

TaftT.  Montagoe C<mtraeie 14  Mass 215 

Taney ▼.  Kemp WUneteee 4HarrisftJ 673 

Taylor ▼.  Adams EMenee 2  8erg.  &B.  ....  665 

ThnrstonT.  Hanoook EaeemeiUe 12  Mass. 57 

TookerT.  Woods Caniraeie 12  Johnson 805 


Van  Braoklin  ▼.  Fonda SaJee 12  Johnson 

VanEpsT.  Schenectady Deede 12  Johnson 

Van  Biper  ▼.  Van  Biper Verdia 1  Southard 576 

Vannxem  ▼.  Hazlehnnts Bankntpteg 1  Soathard 682 

Van  Valkinbnrgh  ▼.  Watson Infaneg 13  Johnson 395 

Van  Vechtenv.  Paddook Practice 12  Johnson 303 

Vamnm  V.  Abbot JckU4eaaneg 12  Mass 87 

Verplankv.  Sterry VoL  eomvqfameee. .  .12  Johnson 348 

^mton  ▼.  Bradford AOaehmaU 13  Mass 119 

Walker  ▼.  Swartwoat Ageneg 12  Johnson 334 

Wallaoev.  Doffield Truete 2Serg.  ftB 660 

Wardellv.  Fosdiok FraitM 13  Johnson 383 

Watson  ▼.  Bioren Eaeemenie 1  Serg.  ft  B 617 

Webbv.  Dnokingfleld Sk^jpimg 13  Johnson 888 

Weston  ▼.  Barker Truate 12  Johnson 319 

Wheeler  ▼.  Walker   C<mdUkmai  dedm.  .2  (kmk 264 

White  ▼.  Skinner ••• Ageneg 13  Johnson 381 

Whitev.  Wagner WaeU 4  Harrisft  J....  674 

Whitney  T.  Dateh Iiifimeg 14  Mass 


Ommm  Bepobod.  7 


14  Km 175 

Wlobv.  Boib FoicI  eontfraeto 12  JohoMB SM 

WiOnaM ▼•  Gm* CbMrnoneflrrtev...!  Oonn. 235 

WWaamr.ShaBW OommuUBim  deai,.V.  a  TmmVl^  705 

Wood T. N(tv Bni^hMid  Iml  0>,,>/— itiiiw 14  Mats 182 

Wood]B4t>T.  Boi^hia JTiy.  fiiiiiMiwh,.>12  liic 85 

W«wl«T.  JUott i)«r«it IS  liaa 155 

UMmml 194 


OASES  CITED. 


T.BaldwiA 

AaqaakHMnk  Water  Oa  t.  Waft- 

AdiuiTjAdiiM!!!!'.!!!!!*/.!!  sis 

Adams  T.Bciggi^  Irak  Co 81 

Adama  t.  dam 461,  465 

r.Thfmr 734 

T.  Bagantir  OhmI  Go .  .680^  663 

'   caaa 723 

r.CSoqpar 496 

Bowar 430 

Allaa  T.  Crafooi 328 

ABtmr.Uarwbk 86 

AIlaaT.Tkylor 746 

AUnr  ▼.  Daaohampa 490 

Amblarr.Wild 705 

AmlMalAoadaaojT.Oow]a..66^  203 

ArnmMkwmv,  Woodman 250 

■asataLia.Go..  689 

T.GilkopM 668 

T.  Knaabrnd 131 

Dalton 63 

T.lVxd 668 

T.lCanh 748 

Amfidd  ▼.  Armfidd 364 

AimunrT.Glaiko 485 

Imialaad  ▼.  WUdo 465 

Anarajd  ▼•  Union  Lia.  Oo  .  .646  649 

AnHtra^^T.Qibaon 264 

Aimalmug  ▼•  PSaraon 492 

AnoldT.OHnp 330 

Aaold  T.  Kiampatead 644 

Arnold ▼.  UnitadStafaa 250 

lah  ▼•  Pai^inaon 223 

lahW  T.  Aahlagr 194 

ItkinaT.  mU 715 

Itkma  T.  Biaon 492 

Aftkinaon  T.  Wobb 83 

Afctoraoy-ganflEal  ▼.  BoUar 414 

Afctomay-ganoral  ▼.  Mcjxiok. . . .  415 

Afctomay-genaml  ▼•  Kiohol 628 

Atloniaj-genonlT.  8*.  Anbin  . .  669 
Altotaqr-gHMial  ▼.  Tjrndall . . . .  496 

AnatinT.  Sawyer 603 

AvariU  ▼.  Louoka 484 

Avaiy  ▼.  fnhahitanta  of  Ijrsing- 
ima 141 

Babaoek  T.  Eoklar 382 

Badlam  T.  Tnokar 36 

t^kgr  ▼•  Wkito. . .  • 121 


•  Ogdan 
BainfiiidAa  t.  _ 

451 

Baker  ▼.Kallogs 372 

Baker  ▼.  liaahall 371 

Bakerv.Paino 683»  684^  626 

Baker  V.  Union  Mvteal  ote.  Co. .    43 

Baker  V.  Whaaton 112.  114 

BaUatino  ▼.  Qoolding 110^  111 

Bane'aoaao 716^716^  718 

BanfliT.  Snoir 149 

Banker  ▼.  Parker 261 

Bank  of  Meteopolia  ▼.  Qnttooh- 

liok 484 

Bank  of  U.  a  ▼.  Haakina 461 

Barber  ▼•  Boot 207 

Barknr  ▼.  Lee  CongiegBtional  8o- 

oiet J 71 

Barnard  ▼.  Adama 851 

Barnard  ▼.  Kellogg 129^  130 

Bamea'oaae 619 

Bamaa  ▼.  Tnhahitantaeto.  olFal- 

month  • 221 

Barrett  ▼.  Allen 250 

Barrow  ▼.  Barrow 383 

Barry  ▼.  Coombe 290 

BarryT.Motae 446 

Baratow  ▼.  KilTington 686 

Barthdlmew  Y.  Be&ly 374 

Bartlet  Y.  Delpiat 212 

Barton  Y.  Gray...., 493 

Baaey  Y.  OallM^ <^ 

BaaaatT.  fialiabnry  Bi^g.  Oo  ....  634 

Batman  Y.  Megowan 250 

Bayleaa  Y.  Boaai^ 228 

Beale  Y.  Wanran 240 

Bearoe  Y.  Bantow 170^  264 

BeardY.Muphy 86^    68 

Beaaohamp  Y.  Mndd 739 

Beanmont  Y.  Fell 417 

Bedoe  Y.  Alpee 304 

Bedell  Y.  SteYona 374 

Beebe  Y.  Boberta. 131 

BeeraY.Raoe 121 

BeimoY.Dord 128 

Belden  Y.Lamb 263 

BellaaU  Y.  Heater 250 

BeUY.Clapp 163 

Bell  Y.  Condale 687 

Bemia  Y.  Leonard 250 

Bendetaon  y.  Frenoh 467 

Bannett  Y.  Hamill 407 


10 


Oabes  Cited. 


VAOB 

BenneUT.  MeUor 451,454 

Bennet  ▼.  Miller 449 

Bersenv.  Bennett 518,  525 

Berkihixe  Bank  ▼.  JoDet 86 

BerkshireWoolenGo.v.Fkootor|   ^ 

Beiryv.Harm 680 

Besford  v.  Saonden 639 

Bevin  v.  Conn,  etc  Ino.  Co 43 

Bigolow  V.  Wilaon 250 

Bingham  ▼.  Bingham 556,  616 

Binitead  ▼.  Coleman 501 

Birming/i^am  v.  Kirwaa 547 

Biaieir   CorneU 875 

Bixby  1    Franklin  Ina.  Co 85 

BlaokA    rtioa B.IL Co. ▼. Clarke  462 

Blagdei    .  Bradbear 436 

Blagdei    r.  Bradlea 880 

Blaadal    r.  Baboook 873 

Blaofo    f.People 866 

Bliaa^  Greeley 534 

Bloom«r  ▼.  Waldron 525 

BloaaiAi  V.  Brifi^tman 81 

Bodiae  V.  Glading 492 

Bolton  V.  Lnnday 371 

Bomier  V.  C^aldwell 492 

Bomley  v.  Fraaer 261 

BondT.  Famham 62%  623 

Bonner  v.  Kennebeo  Poxdiafe. . .  227 
Boorman  v.  Jenkins . . .  .126,  129, 130 

Booten  V.  Scheffen 492 

Boraaton's  case 267 

Bordea  ▼.  Fitch 207 

Borrekina  ▼.  Bevan 126 

Boalook  V.  Blakeny 476 

Boston  V.  Worthington 873 

Bostwick  ▼.  Lewis 884 

Bottsford  V.  Bnrr 503 

Bowen  ▼.  Thrall 558 

Bowen  v.  Wateis 525 

Bowlin  ▼.  Pollock 558 

Bowman  v.  Bittenbender 569 

Boydell  ▼•  Drammond 380 

Boyden  v.  Bidden 234 

Boyd  y.  Boyd 613 

Boyd  V.  McLean 566 

BbydY.  TitEer 872 

Boyd  V.Wilson 127 

Boyntonr.  Dyer 506^513 

Bradbury  ▼.  Bnoks 472 

Bradford  ▼.  Farrand 119 

Bradford  v.  French 234 

Bradley  v.  Boynton 377 

Bradshaw  V.  Hatch 207 

Bragg  ▼.  Morrill 126 

Bramaa  v.  Howk 871 

Brantley  V.  Thomas 126,  129 

Brard  ▼.  Ackennaa 262 

Braybroke  Y.  Inakip 411 

Brae  ▼.  Holbeok 616 

Bremer  t.  Marshall 743 

Brewster  y.  Silence 503 

BridgeportY.HoasatonioB.iL  Co.  247 
Bfidgcs  Y.  Shalloroas.  ••••..••..  • 


Bridmwater  Academy  Y.QUbert.  203 
Brinokerhoff  y.  T.a««ing 503 

Brock  Y.  Eastman 228 

Brodie  Y.  St.  Paol 428 

Bromley  Y.  Jeffries 880,  4S5 

Brooker  Y.  Coffin 143;  374 

BrookY.  Brook 208^  209 

Broome  y.  Beers 256 

Broughton  Y.  Dewal 371 

Brower  y.  Lewis 126 

Brown  Y.  Anstin 336 

Brown  y.  Backham. 473 

Brown  y.  Bailey 81 

Brown  y.  Brown 2Zl^  548 

Brown  Y.  Batcher's  Bank 289 

Brown  y.  Carter 353 

Brown  Y.  Castles. 392 

Brown  Y.  CrandaU 279 

Brown  Y.  Dawson 83 

Brown  y.  Harraden 261 

Brown  Y.Perry 645 

Brown  y.  Bicketts. 506^  613 

Brown  y.  Selwyn 418 

Bryant  y.  Goodnow. 56»  203 

Bryant  y.  Isburgh. 131 

Buckland  Y.  Tankaxd. 68 

Buck  Y.  Hersey. 142 

Buff um  Y.  Harris. 534 

BuU  Y.Allen 871 

Bumpas  y.  Platner 554^  658 

Bunnel  y.  Witherow 364 

Burclacy  Y.  EUington 167 

Burffess  y.  Clements. . . .  •  • 456 

Borkharst  y.  Fenner 612 

Burlein  y.  Shannon. 206 

Bum  Y.  Bam 565 

Burroughs  Y.  Wright 121 

Barrows  y.  Smith 463 

Burrows  y.  Trieber 454 

Burton  y.  Nickerson 143 

Bush  Y.Cole. 883 

BushY.  Westem SSB^  552 

Bussey  y.  Donaldson 699 

Butler  Y.  Burleson 744 

Button's  case 465 

CabotBank  y.  Wamsr 201 

Cain  Y.  Gimon 264 

Cain  Y.  Henderson. 61^  614 

Caldwell  y.  Porter 445 

Call  Y.  Hagger. lU 

Callahan  YrDonncJly 744 

Callender  y.  Ins.  Co.  of  North 

America 645b  649 

Calye'scase. 455 

Campbell  Y.  Galbreath. 228 

Campbell  Y.  Mesier. 499 

Campion  y.  Cotlon 868 

Carpenter's  esse 691 

Carpenter  y.  Pier 878 

Carpenter  y.  Providsnoe  Wash* 

ingtonIns.Co 569 

Carpenter  y.  Taylor 459 

Carpenter  Y.  Tfaiayer. •••••' 


Oasib  Oixed. 


11 


»AOB 

T.AtlMrtQa 223 

GuTT.Howird 371 

OvToU  ▼.  CuToU 6i8 

Cuter  ▼.Allen 714 

Carter  ▼.  ClAyooIeu 170 

Carter  ▼.  Crick 129 

Cuter  ▼.  WilUtfd 76 

Caigr  ▼.  Daniels 631 

CMborae  ▼.  ficaife 414 

CbMofLevett 863 

Cbshill  V.  Wridi&t 466^  456 

Castle  ▼.  Bnrdftt 243 

CatonT.Caton 442 

Chyle's  case 449 

Casev.  BeOly 648,651 

Central  B.  ▼.  Allen. 445 

Chambera  y.  €k>ldwin. 473 

Chamberlain  ▼.  Mssterfeon 465 

Champlin  ▼.  Bowley 869 

Champioa  ▼.  Hnnuner. 486 

Chandelor  ▼.  Lopns 123k  132 

Chandler  ▼.  Suumons. 136 

Cbanoina  ▼.  Fowler 201 

Ch^nnan  ▼.  Hart 421 

Chappel  V.  Brockwaj 743,  744 

Charles  ▼.  Bankin 66 

Charles   B.    Bridge  ▼•  Wairen 

Bridge 223,  534 

Charter  Oak,  eto^   Ins.  Co.  ▼. 

Brant 43 

Chase  ▼.  Chsse 206 

Chase  ▼.  SilTefstons 653 

CliiiifiiMMw  ▼.  Bicbaids. ••••••••  634 

Chatfield  ▼.  Witun 634 

Cheeeebonmgh  ▼.  Van  Shaiek. . .  502 

Chertyv.  Stein 62 

Cheeman  T.  Namby 743 

Chesterfield  ▼.  CrcNUwell 473 

Cbeyney's  ease. •  •  .417,  418 

Chiaholm  T.Nat.  Capitol  Ins.  Co.    43 

Chrismaa  ▼.  Tattle 372 

Christenson  ▼.  Amwriean  Ex.  Ca  814 
Christ's  Chnzch  College  ease ... .  104 

ChnrehiU  ▼.  Sttter 260,  262 

City  of  Qnincy  ▼.  Jones 60,  65 

Clapp  ▼.  Bromsgham 229 

Clapp  ▼.  Hanson 264 

Clari[Y.  Clark 206 

Clark  ▼.  Conroe 634 

Clark  ▼.  F^krtridge 626 

Clarkv.Wridit 380 

Clarke  ▼.  Bodiestsr 387 

Clarke  ▼.  Sewall 84 

Clarke  ▼.  Tnrton 439 

Clarke  ▼.  Waite 212 

Clarke  ▼.  Wrifi^t 436 

ClasonT.  BaUey 289,  493 

Clason  Y.  MerriU 287 

ClawBon  ▼.  Primrose 62 

Cleverly  ▼.  Brett 715^  718 

Clinan  ▼.  Cooka  ..880|,  436^  664,  668 

ClosMD  ▼.  Steams 289 

Cloves  ▼.  Higgmsnn 664 


Cocking  ▼.  Fmtt 664 

Cockahot  ▼•  Bennst 826 

Cohen  v.  Kyler 897 

Coles  V.  Trecothiok 623 

Colgrovo  V.  Xollmsn 870,  499 

CoUett  V.  Be  Cols 710 

CoUIds  V.  Bnller 444 

Colton  V.  Commissioners 223 

Columbian  Ins.  Co.  ▼.  AsUey . . .  651 

Commonwealth  ▼.  Byron 73 

Commonwealth  y.  Cooley 106 

Commonwealth  ▼.  Mink 155 

Commonwealth  ▼.  Pollard 73 

Commonwealth  v.  Smith 74 

Commonwealth  Bank  ▼.  Vamnm  251 

Conklin  V.  Conklin 872 

Conn.  Ina.  Co.  v.  Sdiaefer. ...  43,  44 

Conrad  v.  Foy 371 

Conwell  V.  Punphr^y 264 

Cookv.  Eaton 484^  503 

Cookv.  Oxley 806 

Cooke'sosse 364 

Coombe  ▼.  Miles 263 

Copev.  Smith 871 

Copeland  ▼.  Copelsnd 229 

Comay  v.  De  Costo. . .  .256^  631,622 
ComingT.  TroyNailFko.  ..632;  634 

Cortelyon  v.  Tansing 296^  296 

Corwin  ▼.  Bariaon 874 

Cosaoh  ▼.  Deeoondes 493 

Cotterel  y.  Hooka 641 

Cowles  y.  MoViokar 264 

Cozy.  Cox 492 

Cox's  creditors 483 

Coyles  y.  Higgins 731 

Craig  y.  United  Ins.  Cow 64 

Cram  y.  Hendricks 263 

Crawford  y.  Sonthem  B»  B»  As'n  814 

Crickmere's  case 267 

Crickmere  y.  Paterson 267 

Crisp,  esjmrte....* 497 

Crocker  y.  Gilbert 46 

Cromwell  y.  Stephens 460 

Croninger  y.  Crodker 251 

Crooker  y.  Crocker 830 

Crosby  y.  Fitch 237 

Crosby  y.  Middleton 665 

CroQsiUat  y.  Ball 182 

Culver  y.  Ayery 874 

Cunningham  y.  Moo^ 802 

Cutchen  y.  Coleman 264 

Cuthbert  y.  Peacock 83 

Cutter  y.  Bonney 454 

Cutter  y.  PoweU 


Daileyy.  Green 


132 

Daniel  y.  Cartony 262;  263 

Darlington  y.  Pnllsoey. 720 

Dartmouth  College  y.  Wocdwazd  625 

Dawes  y.  Boylston 188,  691 

Dawaon  y.  Chamney 453 

Dawaon  y.  CoUis 181,  132 

Dayies  y.  Pierce 347 

y.  Bradley 130 


18 


Oaseb  Ciixd* 


DttvisT.Fnlkr 632 

Dftvis  T.  GMdMa 632 

DftviB  ▼.  Higf  Old 472 

DaviBT.  Mason 744 

Davis  T.ThonM 834 

Day  ▼•  Kewman 621 

Day  V.  Bagnet 126 

Day  v.Ti^ 420 

DeBerdtv.Atku-cmjggS^l 

Deoker  ▼.  livingrton 877 

Deeriiur  ▼.  Tomngtoa 481 

Degy/Deg 666 

DeSay.Ejiig 632 

Delafield  ▼.  State  of  Dlinoia  ... .  467 

Delagerv.Hasnrd 492 

Demarest  ▼.  Wynooop 714 

Denmaii  ▼.  Ftinod 603 

Denuui  V.  Bider 871 

Dennis  ▼.  Walker 446 

DePeysterv.  Clarkson 613 

Depeyster  ▼•  Hasbioak 669 

Devaoz  V.  Detroit 668 

Dexterv.HaU 234 

DiasT.Bnmel 484 

Dickennan  V.  Day 263 

Diokerson  ▼•  Eogen 460 

Dickinson  V.  Gay 128, 18(^  126 

Dickon  V.  Clifton 677 

DicksT.  Stroet 716 

IHflge*sease 723 

Difiaye  Y.  Greonangli 881 

DillingT.  Murray 634 

Ditsof  Y.  Ditson 206^207,  208 

Dodd  y.  Ellington 167 

DooY.BeU 878 

DooY.  Brown 419 

Doe  Y.  Campbell 899 

Doe  Y.  Laniungton 460 

Doe  Y.  Maiming 868»  369 

Doe  Y.  Martyr 869 

Doe  Y.  Oxenden 419 

DoeY.Phelps 899 

Doe  Y.  Bntledge 868»  861 

Doggett  Y«  Emerson 613 

DoKhesterY.  Effin^iam 647 

Doremos  y.  Barton 861 

Dorm<v  Y.  Tomland 720 

Doniford  y.  Domford 611 

DoffMy  Y.  Dorsey 207 

Doughty  Y.  Doaghty 207 

DonglaasY.  8uear 493 

Doyfo  Y.  Lord 63 

DoxonY.Haigh 810 

Draper  Y.  Arnold 121 

Draco  y.  Deniaon 417 

Drar]r  Y.  Natick lOG 

Dabois  y.  Gampan 229 

Dndding  Y.  Hill 897 

Duffy  V.  Duncan 606 

Duke  of  LeedsY.  Monday 414 

DunlapY.  Hawkins 862 

Dunlap  Y.  Gregory 743 

Dunton  Y.  Brown 187 


DwelY.  BoisUsao 61 

Dusenlmry  Y.  Ellis ••••  888 

DUtMoht  Y.  Meldhior 616 

Earle  Y.  Boworoft 177 

EarUY.Wood 106 

Earl  of  Oxford's  oase 168 

Eastern  B.  B.  Ca  y.  Belief  Lis. 

Company. •••••••••  146 

East  IndiaCo.  Y.  Sandys 628 

East  Y.  Thombuzff 667 

Eaton  Y.  Aspinwau 462 

Eaton  Y.  Boston  eto.  B.  B 634 

Eaton  Y.White 871 

Edmondson  Y.  Kite 897 

Edson  Y.  Munsell 194 

Edwards  Y.  Bodine 668 

Edwards  Y.  Green 207 

Edwards  Y.  McLeay 656 

E^eston  y.  Kniekerbodcer 603 

Elcoz  Y.  Hill 456»  467 

ElderY.Elder 667 

ElUot  Y.  Fitchbnrg  B.  B.  Co..63%633 

EUiotY.Bog^ 878 

Emerson  y.  Brigham. . .  .127, 840^  741 

Emmons  y.  Kigat 482 

Equitable  etc.  Sis.  CaY.Fatenon    43 

ErskinoY.Townsend 171 

Esdaile  Y.  Sowerby 621,  C23 

Eaaelstyn  Y.  Weeks 459 

Evans  Y.  Ashley 731 

Evans  Y.  Peaoook 621 

EvansY.  Webb 648 

Evans  Y.Wells 608 

Evelyn  Y.  Templar 859 

EYerettY.Gray 216 

Eyre  y.  Coontessof  Shaftsbuy. .  618 

Fairbanks  Y.  Lamaon 106 

Farmers'  Bank  y.  Kimmel 264 

Farmington  Academy  y.  AIlen.66^  208 

Famham  y.  Hotohkiss 658 

Farwell  Y.  Mather 881 

Fauoett  Y.  Nichols 453 

Faxon  Y.  Mansfield 868 

FeU  Y.  Lutwidge 616 

Follows  Y.  Miner 106 

Fenly  Y.  Stewart 498 

Fenn  Y.  Harrison 68 

Fenner  Y.  Mears 822 

FcnnoY.Sayre 264 

Fetiow  Y.  Wiseman 234 

Finch  Y.  Besbridger 627,  652 

Fish  Y.  Sawyer 271 

FisherY.Evans 443 

Fitzhugh  Y.  LoYe 685 

Fitzroy  Y.  Gwillim 167 

Fleming  Y.  Brook 421 

Fletcher  Y.  Cole 394 

Fletcher  Y.  Stone 172 

Flood  Y.  Finlay 664 

Foley  Y.  Wyeth 65 

Foliot  Y.  Ogden 469 


Oasis  Oixkd. 


13 


T.  hmmnm  MvlDal  «lo. 

Lm  Go 42 

FMetT.  BoflB 476 

Pord  ▼.  FotiiemU 895 

Focdyoev.Fbm 489 

Foidyoe  ▼.  WDlib 637 

FonterT.Hale 428 

Fortor  ▼.  Cook M0^  647 

Foster  ▼.  Foster 610 

Foster  ▼•  Julian 445 

FooBtaine  T.  Pellet 476 

FonrtT.  Moormea 228 

FowleT.  Freenun 486 

Fowlerv.  Dortcm 455 

Fowler  ▼.  Fowler 83 

Fox  ▼.  Gwlyne 267 

Fox  ▼.  Corey 897 

Fox  ▼.Fletcher 90 

Fueer  ▼>  Tfaompeoii 863 

Fnser  v.  Brown 634 

Fkeemeii  ▼•  Boyntm 87 

Freeman  ▼.  Brittin 263 

Freenonlt  T.  Pediie 483 

French  ▼.  Ba^iee 646 

FridflOY.  Stete 137 

Frieod  ▼.  Gabert 151 

Frmk  ▼.  Green 603 

Fratt  ▼.  BA7niond..832,884»  666^  614 

Fkyy.Porter 418 

Fiye  ▼.  Barker 871 

FoUer  ▼.  Coati 465 

QftDa^^  ▼.  Waring 126 

Galvin  ▼.  T^rantioe 869 

Gamba  ▼.  Coyenant^  eto.  Lis.  Oow    43 

Garfoot  v.  Garfoot 618 

Oaniaa  r.  Chudhier 613 

GanideT.  ^nrentandMeiaejKav- 

intum 812 

GeddingBT.  Ganfield 271 

Geddiar.  Hawk 871 

George  r.  Wood 499 

Garbar  ▼.  Giabel 61 

Gcnxuui  V.  Gabbald,  662;663^664,  665 

Geiriah  ▼.  Maoe 172 

Qeniah  ▼.  Kew  MariMft  Cix 634 

Gibber.  Swift 81 

Gibeon  ▼.  F^tenon 488 

Gilchrist  ▼.  Stevenaon 484 

Giliham  ▼.  Kadiaon  County  B.B.  634 

Gilear.  Fontleroy. 455 

GiUeU  ▼.  Johsaon. 633 

GiUet  ▼.  Van  Benaaelaar. . .  .606^  613 

Gillilan  ▼.  Lndington 871 

GiUy.  Brown. 834 

Oilman  y.  Gilman 613 

Gihnore  y.  DriaoolL 64^66,    66 

Gladman  y.  Henchman 472 

Glaaaington  y.  Bawlina 243 

GUei  y.  Hnlbort 442,  668 

Olynne  y.  Nichola. 627 

Gogel  y.  Jaooby. 629 

Goodey.Webb 250 

Gookiny.  New  England,  eto.,Caw  187 


Gordon  y.  Seerstan. 810 

Gorserat  y .  MoCarty 689 

Goahen  Turnpike  y.  Hnrtm 460 

Gonlden  y.  Irinoe. 116 

Gonldy.  Boston  Dack  Co 632 

Gowland  y.  De  Fkru 621 

Graham  y.  Diokinaon 484 

Grata  y.  Ewalt. 614 

Grayea  y.  Boston  Marina  TnSi  Cou  144 

Grayea  y.  Gravea. 739 

Gray  y.  Jackson 814 

Gray  y.  Physio 289 

Greatorex  y.  Cary. . .  •  • 647 

Greenleaf  y.  Harris 634 

GreenoQgh  y.  Emery 112 

Gresney.CUrke 814 

Green  y.  CoYilland 492 

Gresn  y.  McDonald 658 

Green  y.  Beynolda 808 

Gr^ory  y.  Salter. 6ffi2;  664 

Gr«ff8on  y.  Biddle. 486 

Griffith  y.  Beecher 484 

Grigga  y.  Bodge 632 

GrinneUy.  Cook 461»  452 

Griawold  y.  Johnson 271 

Grossman  y.  Lanber 877 

Gnimon  y.  Baymond 163^  734 

Guardian  M.L.  Ins. Co.  y.  Hogsn,    43 

Guerand  y.  Bandelet 746 

Goest  y.  Homfray 489 

Gnice  y.  Selleis 658 

Gmm y.  SooviL .•.•••••••.•••••  897 

Gnnther  y.  AtweU 12i  128»  132 

Goxn^  y.  Atlantio,  ete.,B.B>Ca  126 

Hadley  y.  Upahaw 455 

Haggerty  y.  Palmer 894 

Ha^ytt  y.  Markant 665 

Hale  y.  Gerriah 234 

Haley.Henrie 665 

Haley.  Boas 687 

HaU  y.  Conn.  Biyer  Cow 237 

Hall  y.  Gray 877 

HaUy.  Noble 492 

HaUy.Pike 451 

Hally.  PUtfsan 126 

HaUy.Boaa 687 

Halsted  y.  Brown 871 

Hamilton  y.  Bnckwalter 648 

Hamphire  y.  Pierce • 417 

HancQey  y.  Conningham 250 

Banning  y.  Ferrera 439 

Hanson  y.Bnae 126 

Hsrbert's  case 49^  602 

Harbison  y.McCartaey 121 

Harding  y.  Allen. 207 

Hardy  y.  Walters 234 

Hargoos  y.  Stone 126>  129 

Hamingy.  Castor 168^  169 

Harrington  y.  Wheeler 489 

Hazria  y.  Bishop  of  Iiinooln 417 

Harris  y.  Frink 897 

Harris  y.  Izigleden 602 

Harrison  y.  Harrison 476 


14 


Oabss  Oited. 


BamMn  T.  PriM 872 

HartT.Stooa 274 

Harvey  ▼.  Harvey 625 

Haskinav.  Waneii 131 

HarkiiuKm*a  Appeal 747 

Haaler  v.  Hasler 606 

HastiDgs  V.  DoUarhida 234 

HatchT.  Hatch 376 

Hathaway  V.  Byaa 897 

Hatoh  ▼.  Vermont 534 

Hawkea  ▼•  Saondeni 715^  717 

Hawkins  ▼•  Holmea 442 

Hawley  v.  Smith 455 

Hawley  v.  Soper 228 

Hay  ▼.  Obhoee  Co '. . . . .    65 

Hayeay.Oarvll 488 

Hayea  ▼.  Waldroni 632 

Hayeav.  Ward 603 

Haynea  v.  Mioo 82 

Hayward  v.  Yonng • 744 

Hazard  ▼.  Lorinff 129 

Hearle  ▼.  Greenbank 618 

Heihier  v.  Imbrie 714 

Henck  ▼.  Shener 629 

Hendricka  y.  GiUeepie 687 

Henkley.BoyalEz.Ina.Oo.56^  664 
Henriqnea  v.  Dntoh  West  India 

CJa 461 

Henryv.  Grady 492 

Henry  ▼.  Jamea 86 

Henzyv.  Jones 85^86^  250 

Hemckv.Borst 870 

Herring  ▼.  Wickham 362 

Heylyn  ▼.  Adamaon 2G1 

Hickman  ▼.  Thomas 452 

Hiemy.BiiU 550 

Higgina  y.  Wright 484 

Higginson  y.  Clowea 664 

Higgxnson  y.  Nahant 151 

Hipy.  Bntte 712 

HiQy.  Butler 658 

HiUy.Gibba 877 

Hillay.  Payaon 93 

Hilla  y.  Uniyernty  of  Oxford. . .  623 

Hiney.Dodd 817 

Hinman  y.  Leayenworth 270 

Hitchcook  y.  Coker 746,  74C 

Hitchiny.  Hitchin 643 

Hodgea  y.  Howard 881 

Hodgeay.  Raymond 161 

Hodgson  y.  Dexter  . . .  .836»  837»  338 

Hodgson  y.  Hodgson 417 

Hofi&nany.  Hoffinan 207,  208 

Hog^y.  Dorrah 142 

Hogma  y.  Plympton 130 

Holbrook  y.  Wateis 743 

Holder  y.  Sonlby 450 

Holland  y.  Tamer 256 

Hollowell  y.  Simonson 648 

Holmes  y.  Evans 881 

Holmesy.  Holmes 625,  631 

Holmes  r.  Martin 743 

Holty.  Pkyne 658 

Homeay.Dana 202 


Hood  y.  N.  Y.  alo.  IL  B.  Ob.. . .  274 

Homer  y.  Graves 744^  745 

Ho&tlsr  y.  Skull 706 

Hotham  y.  Sutton 419 

Housatonio  Bank  y.  Martin. ....  172 

Houser  y.  TuUey 455 

Howy.  Weldoa 620 

Howard  y.  Brown  •.•••• 371 

Howard  y.  Harris 472 

Howe  y.  Bussell 397 

Howe  Machine  Co.  v.  Peasa  ....  456 

Howell y.  Ashmora ••.  '^14 

Howell  y.  Jackson 456 

Howland  y.  Edmonds 462 

Howth  y.  Franklin 460,454 

Hoyty.HoUy 744 

Hubbard  y.  Davis 371 

Hubbard  y.  Gumey 871 

Hubbard  y.  Miller 744 

Huddleston  y.  Biisooe 486 

Huetly.  Swift 454 

Hulett  y.  Swift 453 

HuUy.Hull 207 

Humble  y.  Gloyer 282 

Hume  y.  Arrasmith 737 

Humphreys  y.  Humphreys 616 

Hunnewell  y.  Taylor 229 

Hunt's  case 465 

Hunter  y.  Bradford 658 

Hurst  y.  Kirkbride 625 

Hush  y.  Trustees  of  Morton  Col- 
lege  652 

Hyatty.Boyle 129 

Hyatt  y.  Taylor 458 

Hyatt y.  Twomey  ....i.........  658 

Iddings  y.  Iddings 626 

Ingalubee  y.  Wood • 461 

IngaUs  y.  Morgan 603 

Ingalls  y.  Stockman 499 

Insurance  Co.  y.  Chase 146 

Irbyy.Wilson 207 

Imham  y.  Child 601, 663 

Isaacs  y.  N.  Y.  PUwter Works..  809 

Israel  y.  Douglass 822 

Ives  y.  Hazard 493 

Jackson  y.  Bull 406 

Jackson  y.  Catlin • 97 

Jackson  y.  Churchill 643 

Jackson  y.  Given 817 

Jackson  V.  Lawton 282 

Jackson  v.  Phillips 106 

Jackson  y.  Plumber. 461 

Jackson  v.  Richards. . .  .258;  255,  621 
Jackson  v.  Sill 439 

Jackson  y.  Wsss 306 

Jaliey.  Cardinal 451,  456 

Janes  y.  Jenkins 60,  62 

Jarvis  v.  Hatheway 737 

Jeffery  y.  Walton 289 

Jenkins  y.  Clark 871 


Oaeoes  GtrxD. 


15 


r.  »,»,^., 625 

J<^iiinn  T.  BQck 290 

Mumn  Y.  Child 439 

Johnaoii  ▼•  Jorcba  •  • 632 

JohnMa  ▼•  Beynddfl 451 

Johmno  ▼.  Bichundaon 454 

JoMs'sADpeftI 864 

Jones  ▼.  Berkley 298 

JoDM  ▼•  Collier 644 

JoMtT.  Falee 36,253 

Jonce  ▼•  Stanton 658 

JooMT.  Sttttham 664 

Joyv.  Allen 182 

Jodd  ▼.  RwiJmell 268 

JnstioeT.  Lang 287,290 

KachleiB T«  Baliton. •....••••..  628 

KachlxQ  T.  Malhallon (SZ7»  628 

Kmot.  Johns 131 

Koste&bederT.  Peteis 626 

Keena  ▼.  Boycott 136 

Keats  ▼.  Hugo 49 

Kceler  ▼.  Field 894 

Kc&rp  ▼.  Ooodrich 806 

Kellogs  ▼.  Larkin 744 

Kelsey  t.  Beny 455 

Kemp  ▼.  Homprejs 492 

Kenasll  t.  Inhshitsnts  of  Kkigs- 

ton 222 

Kendall  T.  Lswrenoe 136^234 

Kennedyy.  Kennedy 298 

KeiTT.Ken* 207,208 

Kiddell  ▼.  Fold 623 

Kilgonr  ▼.  Miles 251 

KiiuBkary  ▼•  Gould 106 

King  T.  Bald  win 870,  371 

KingT.  Talbot 606 

Kinney  ▼•  Conunonwealtii 200 

Kipy.BankofN.  Y. 481 

Kirk  ▼.  Webb 665 

Kiston  Y.  Hildebrand 400^  454 

Knights  Y.  Pntnam 264 

KnntsY.  Temple 251 

Kyle  Y.  KaYsnsngh 387 

Lsdne  y.  Seymour 860 

Lake  Y.  PhiUips 601 

LunbYStarr 228 

LambertY.Ftek 201 

Lunpman  y.  Milks. . . .  • 60 

Lane  Y.  Jackson 120 

lanfear  y.  Sumner 85 

Lang^ey  y.  Brown •••..  663 

Lannng  y.  Lansing 613 

LantryY.  Parks 302 

Largia'scase 656 

Larntbee  Y.  Van  Aktyna 643 

langherty  y.  McLean 658 

Lawrence  Y.  Fairhayen 194 

Lawrence  y.  Howard 451,  455 

Lawrence  y.  Kidder 744 

Lfcwrence  Y.  Lawrence. 642,  643^  641 

lawrenoe  y.  McArter 234 

Y.  Batlsr 486^  494 


Laye  y.  Hayes 261 

Lear  y.  Friedlaadsr 830 

Leather aoth Ca  Y.  Lonont  ...  744 

Leavenworth Y.Bekfield... 647,  649 

Leavitt  y.  SaYsge 871 

Le  Breton  y.  Nonohet 209 

Le  Chevalier  Y.  Lynch 188 

Lee  Y.  Evans 608 

Lee  Y.  Kirby 625 

Lefevrev.  Lefevrs 106 

Le  Grange  y.  Hamilton 472 

Leig^ton  Y.  Wales 746 

Lemon  Y.  Lemon 643 

Leonard  y.  Leonard 194 

Lerow  Y.  Wilmarth 643 

Lester  Y.  Qarland 250 

Lestrade  v.  Barth 669 

Levett*s  esse 863 

Lewis  Y.  Phceniz,  eto.,  Ckk. 48 

Lincoln  Bank  y.  Page 26 

landenmnller  y.  The  People  ....  261 

LinningdaleY.  LiYingston 368 

Littlecbie  y.  Dixon 848 

Livingstone^  In  re 658 

Livingston  y.  Delafield 848 

Livingston  v.  Maryland  Lib.  Cow  .  844 

Lippincott  y.  Whitman 626 

Lloyd  Y.  CoUett 486 

Lloyd  Y.  Holly 268 

LockeY.  N.A.  Ins.Ca 144 

Lodge  Y.  Phelps 468 

Long  Y.  Colbuxn 67,  71 

Loomis  Y.  Eagle,  etc.,  Lm  Ca . .    43 

Loomis  Y.  Eaton 264 

Lord  Y.  Lord 648 

Lord  Bnrkhnrst  Y.  Fenner 612 

Lord  Gheyney's  oaaa 401 

Lord  Conmgsby's  oaaa 245 

Lord  Ouulstonv.  LordYarmonth  478 
Lord  Walpole  v.  Lord  Cholmon- 

delly 417 

Loweree  y.  Newark 634 

Lowiy  Y.  Hurd 658 

Lowry  Y.  Meha£^ 290^  493 

Lusk  Y.  Belote 451 

Luttrell's  case 627 

Ljrf ord  v.  Putnam 397 

Lyon  V.  Bertram 131 

Lyon  Y.  Lyon 206,  207 

Lyon  Y.  Smith 450 

Lyons  v.  Hill 251 

Macbeath  Y.  Haldiman 836,  337 

Macclesfield  v.  Fitton 472 

Macdowall  y.  Fraser. 342 

Magee  y.  Billingsley 126, 127,  132 

Magniac  v.  Thompson 8G3 

Maguire  v.  Maguire 207 

Mahorin  v.  Haniing 874 

Mahnrin  v.  Pearson 371 

Maigleyv.  Uauer 401 

Ma&n Y.May 744,  745 

Manchester  Mfg.  Co.  Y.  Sweeting  870 

Maney  v.  Porter 658 


16 


Oasis  Oobd. 


jtffaiiwing  ir^  T^nffi^#^  ■  ■  i  t  ■ •   COS 

iiannrng  ▼.  WeUs 461,  454 

liazm  ▼.  Eckf ord. 625 

ilairfni  ▼.  Mnir 625 

Marme  Ina.  Go.  ▼.  Jannoey. ....  484 

Markham  ▼.  Brown 828 

Markham  v.  Jaadon. 296 

Marksv.PeU 666 

MarlowY.  Smith. 413 

Marquese  ▼.Caldwell 493 

Marquia  of  Townaend  ▼•  Stan- 

ffroom 6Q2 

Mannall  v«  Crahore 228 

Marshall  ▼.  Union  Ina.  Go 843 

McArtee  ▼•  Engart 625 

Martin  ▼.  Bearana. 626 

Martin  ▼.  Houghton. 828 

Martin  ▼.  8ka£uL 871 

Maryland  Ina.  Ca  ▼.  Bndana. . . .  844 

Mary  Portingt(m*a  oaae. 267 

Maaon  ▼.  Hill 632 

Mason  ▼.  Thompson 461»  454 

Mateer  v.  Brown. 453 

Bfatter  of  Real 866 

Bfattoon  ▼.  Barnsa 46 

Maarev.  Harrison 482,  637 

Bfaynard's  esse 666^666^  612 

Mayor  of  Kingston  ▼.  Homer. . .  273 

Mayor  ▼.  Appold 632 

MavT.  Slade 877 

McBaroie'a  Trqsteea,  taBparte, . .  863 

McCanley  ▼.  Waller 634 

Mcaoakpy  ▼.  Miller 897 

McClorg'a  appeaL 744 

McCrea  ▼.  Ptrmort 493 

McDaniels  ▼.  Robinson 461,  454 

McDonongh  ▼.  Templeman. 704 

McGhee  ▼.  Jones 658 

McKally*a  oaae. 803 

McKemon  v.  James 438 

McLanghlin  ▼.  Swann 824 

McMenomy  ▼.  Fenen 823 

McNair  ▼.  Schwars. 897 

McDonald  v.Edgerton 461,  454 

Meads  ▼.  Lansingh 603 

MeanaT.  Wells 228 

Medino  ▼.  Stonghton 616 

Medway  ▼.  Needham 209 

Meer'soase 473 

Merea  ▼.  Ansell 601 

Merrinum  ▼.  Chapman. 132 

Merritt  ▼.  Olaghom 463»  454 

Metcalf  ▼.  Hess 454 

Metropolitan  Bank  ▼.  Van  Dyok.  223 

Meyer  V.  Everth 130 

Meymot^  eas  carfe 273 

McGoirev.  Grant 65 

MiUarv.Haa Ill 

Miller  ▼.  Bennett 228 

Miller  ▼.  Henderson. 626 

Miller  ▼.  Stevena 130 

Millerd  ▼.  Thorn.  330 

Mill  R.  Mfg.  Co.  ▼.  Smith 636 

MiUav.  Eden 496 


Mibid  ▼.  Morstoa ••••••••• 

Milward  ▼.  Thanefc 489 

Miner  ▼.  Gilmonr 684 

Minoty.  WestRozbaiy 151 

Mirick  ▼.  French 208 

Mitchell  T.Haaen 271 

Mitchall  ▼.  Mayor  of  Boma 64 

Mitchell  ▼.  MoMoIlen 658 

Mitchell  ▼.  McMillan 691 

Mitchell  ▼.  Reynolds 742 

Mitchell  ▼.  Tarbntt 470 

Mitchell  ▼.  Union  Life  Ina.  Go. .    42 

McMiUian  ▼.  Bixch 143,  143 

Moalo  ▼.  Buchanan 669 

Modyv.  Gragson 1^  181 

Mondell  V.  Steel 132 

Monroe  Sav.  Bank  ▼.  RodMstar.  877 

Montpelier  Bank  ▼.  DIaon 871 

Moore  v.  Browne 627 

Moore  v.  Graves • 121 

Moore  v.  Moore 421 

More  V.  Bonnet 744 

Moreland  ▼.  State  Bank 871 

Morell  ▼.  Bums 303 

Morey  v.  Herxiok 665 

Morgan,  exparte 411 

Morgan ▼.  Hinman 499 

Morgan  ▼•  Palmar •••  668 

Morgan  ▼.  Seymour 497 

MorretT.  Paske 476 

Morrison  ▼.  Marqnaidt 61 

Morrison  ▼.  Springer 223 

Morriav.  BankofUc^nd 488 

MorriaY.  Lee 261 

Morria  V.  Rezford «..  894 

Morse  v.  Slue 699 

Morse  Twist  Ca  r.  Mona 744 

Mortlock  V.  Boiler 620 

Morton  v.  Lamb 806 

Moses  V.  Maoferlan 615 

Moses  V.  Mead 1527 

MossT.  Byrom 177t  179 

Movsten  ▼.  Fabtjgas. • 446 

Mullen  y.  Strieker 61 

Mundine  ▼.  Pitts 714 

Mnnn  ▼.  Wilsmora 858 

Munroe  v.  Luke 228 

Murgatrpyd  v.  Crawfofd 848 

Murray  ▼.  Williamann 628 

Mnsgrove  v.  Gibba 261 

Myers  ▼•  Cottrill 464^  456 

Myers  ▼.  Vandeibelft 289 

Naime  ▼.  PMwse 863 

Napier  Y.  Bulwinkla 64 

NeUY.  Wilcox 451 

Neilson  Y.  Blight SO^  482 

Neyin  y.  Belknap 439 

Newall  V.  Wrifidit 94 

New  Bedford  SaY.  Inst  y.  Viir* 

hayenBank 484 

Newcomb  y.  Griswold 866 

New  Ipswidi  Factory  y.  Batohel* 

der 60 


Oasb  OmD. 


IV 


WAiom 


KewrtaidT.  SeuIiM S62 

KewtoB  ▼.  BemMtt 509 

Kevton  V.  Fay 76 

Nichols  ▼.  FrMnon 263 

Niehob  ▼.  GodfeB 121 

Xichols  ▼•  Jadaon 64 

KicholsT.  McDoweD 871 

Nichols  ▼•  Kicholi 229 

Nichols  Y.  Sqoiro 106 

Nicholsm  ▼.  Goothit. .  .621,  622;  695 

Nigfatingsla  y.  Chsfea 830 

Nightingsle  Y.  Withingion 136 

NizoD  Y.  Hyserott 832 

K.  J.   Steam  Kay.  Go.  y.  Mow 

chsats*  Bsok 814 

Nobles  Y.  Bstea 744 

Norcrosi  y.  Notctosb 451,  454 

Norris  Y.  Le  KeYO 476 

North  Y.  Cos 483 

NnttsU  Y.  BnMswdl 634 

OiUey  Y.  Euringfeon 142 

(XBriea  Y.  Elliott 648 

O'Connor  Y.  Foxstar 448 

O'CoDDorY.  Towns 250 

OJeUY.OdeU 106 

Odionw  Y.  CoUey 121 

O-doi  Y.  Sanndeis 692 

O'Uanlon  Y.  Myeis 143 

Old  Colony  R.  R.  y.  Bmis.  .290^  493 

Oldhsm  Y.  ScriYonar 121 

OUvoTY.Gmy 680 

Oliver  y.  Greene 143 

Oliver  Y.  Hondlet 234 

Oliver  y.  Pitnsm 194 

OUey  Y.  Manning 353 

Oimstead  y.  Loomis 634 

Oneida M£z.  8oa  y.  Lawnnca...  126 

0  NeU  YTHarkins 6G 

Ongley  Y.  Peale 104 

Onslow  Y.  Home 140 

Oppenheim  y.  White  lion  Hotel 

(Company 455 

Oregon  Inm  Ca  y.  TroUflDgar. . .  634 

Ormrod  Y.  Hoth 128 

OabomY.  Phelps 668 

OwJstoii  Y.  Yannooth 473 

Otu  Y.  Aldexaon 126 

OwenY.  Ixmg 234 

Owings  Y.  Mason 714 

PackardY.Korthonift  .........  454 

Packer  Y.  Batton 887 

Pase  Y.  Webetw 871 

PaSieY.  MeUer 490 

Palmer  y.  Fletcher 49,  52 

Pahner  Y.  Jones 523 

Palmer  Y.  Stebbms 745 

Pariah  Y.Gray 871 

Parker  Y.  Foots 51 

Parker  Y.  Griswold 534 

Pkrker  Y.  Lsngley 606 

Padbsr  Y.  MlYer 684 

I>BO.  Tea.  TO-i 


TAtm 

Ftoke  Y.  Chadwiok 626 

FftriEhnnt  y.  YsaOorttMiAl.  .493, 494 

Parkinson  Y.  Lee 124 

Parkman  Y.Welch 603 

Parmelee  Y.  Gamerm 625 

Parteriche  y.  Powlsl 601 

Partridge  Y.  BsYis 289 

Paasel  Y.  Goodsall 810 

Patch  Y.  Wheatland 85 

PateY.Joe 731 

Pateshall  Y.  Apthorp 830 

Patrick  Y.  Fanlke 251 

Patten  Y.  Panton 516 

Pattiaon  Y.  Hnll 484^603 

Patton  Y.  Taylor 658 

Payne  Y.Eden 826 

Peabody  Y.  Minat 81 

Peacock  y.  Monk 491 

Pearpoint  Y.  Graham 250 

Pearsall  Y.  Dwight 108 

Pearson  y.  Henry 718 

PeayY.  Wright 658 

Peckv.Burr 302 

Peck  Y.  New  London  Lul  Co. . . .  274 

Pemberton  y.  Hawkins 127 

Pendleton  Y.  Grant 417 

Penniman  y.  HartdMm 493 

People  v.  Albertson 223 

People  v.  Boring 731 

Peoplev.  Call 4C5 

Peoplev.  Gray 3G6 

People  Y.  Janaen 370 

People  Y.  Keyser 377 

Perkins  y.  Hays 714 

Perkins  y.  Lyman 745 

Pernam  v.  Wead 102 

Peter  V.  Beverly 5-5 

Phi  llipi  V.  Gove 12G 

Phillips  Academy  y.  Dsyis  . .  .56,  202 
Thy  Y.  Royal  ExchangeCo. . .  178,  181 

Piattv.  OUver 606,  613 

Picketon  v.  Liteoote 556 

Pierce  y.  Gate 38 

Pierce  v.  Fauconbeig 678 

Pierce  Y.  FuUer 746 

Pierce  y.  Bobinaon 484 

Pierson  y.  Hooker 377 

Picott  Y.  Surry 61 

Pilkington  V.  Scott 746 

Pincke  Y.  Curtis 488 

Pinkerton  v.  Woodwaid.45a  451, 451 

Pintard  v.  Davis 871 

Pitcaim  y.  Ggboome 6C6 

Pitts  Y.  Lancaster 532 

PittSY.  Snowden 648,  544 

Plunket  Y.  Fenson 483 

Pocock  Y.  Reddington 510 

Pons  V.  Kelly 255 

Pordage  y.  Cole 300 

Porterv.  Hill 71^  88,  271 

Portington's  case 267 

Portland  Bank  v.  Stnbbs 34,  35 

Portmore  v.  Morris 501 

Potter  Y.  Brown lia 


18 


Oasb»  GrtKD. 


Potter  ▼.  HnbbtU 472 

Powell's  ease 84 

Powell  V.  Momioid l^gi  Cix  ...  603 

Powell  ▼.  Sims • 61 

Powers  V.  Lynch.  ••••••••• 108 

Ptatt  V.  Adams 484 

Pratt  V.  Parkman 85 

Prattv.  WUley 262,  263 

Prentiss  V.  Savage. ••••••• 119 

Preston  y.  Meroesa 601 

Prioe  V.  Lewis 628 

Prickmaa  y.  Trip 627 

Priddle's  case 865 

Proctor  Y.  Moors 112 

ProsserY.  Warner 206 

Pagh  Y.Leeds 248 

Paeh  Y.  Wheeler 632 

PnOman  CarCa  y.  Smith 460 

Pullman  Y.  Coming. 369 

PumpellyY.  Green  BsjOa 634 

Pumpelly  y.  Phelps 383 

Purvis  Y.  Coleman 455»457 

Putman  Y.  Sullivan 88 

PyleY.CrsYsns 234 

Queen  Y.Cnrl 684^  635 

Baf ael  Y.  Verekt 446 

RamY.Hu^es 717 

Bamalye  y.  Leland • 457 

Bambottom  Y.  Gordon 664 

Bandal  Y.Randal 665 

Bandall  Y.  Rhodes 130 

Randall  y.  Sanderson 61 

Ranelaugh  Y.  ThomhiU 472 

Rangely  Y.  Spring 229 

Rankin's  case 465 

Ranaom  y.  Hays 264 

Raphael  y.  Boehm '  610 

Batcliffe  Y.  Graves 609 

Rawson  y.  Johnson 308 

Ray  Y.  Sweeney 60^  62 

Ra3nnond  y.  Bernard 868 

Reabv.Moor 802 

ReadY.  Amidon 461.  454 

Jteariok  Y.  Swineharl 626 

Beech  y.  Kenneoal 716 

Jleed  Y.  Batchelder 234 

:B«ginaY.  Bailey 465 

^gina  Y.  Rymer 456 

Begin*  Y.  Thurbom 465 

Reidv.Coz 871 

Remnants  in  Court 484 

Remson  Y.  Beekman 870 

Renshaw  Y.  Gans   626 

Reserve,  etc.,  Ins.  Co.  y.  Kane. .    44 

Rex  Y.  Adderley 243 

Rex  Y.  Ivens 456 

Rex  Y.  Leach 465 

Rich  Y.  Jackson 602 

Rich  Y.  Toppinff 263 

Richardson  Y.  ureess 84 

Richardson  v.  Msine^  slo.,  Ins.. .    64 
Richardson  Y.  Vi.  On*.  B.  B.  Oo^    65 


Bicks  Y.  BiUahnn^ ...••  126 

Bickets  y.  Livingswn 85 

Bidgeley  y.  Crandall 137 

Rising  Y.  Standard 81 

Roberts  Y.  Turner 813 

Roberts  Y.  Woolfari^t 55S 

Robeson  y.  Pittenger 51 

Robinson  Y.  Ennsn 121,  122 

Roehner  y.   lirniAir<ifi>«M»lr<i^  lAftk 

Ins,  Co 250 

RockeY.Hart 605 

Roe  v.  Reads 412 

RogersY.Earl 665 

Rogers  y.  libb^ 897 

Roffers  v.  Sawin 49 

Rolwell  Y.  Vaughan 616 

Root  Y.  G.  W.  RaUway  Co 814 

Rose  Y.  Bartlett 420 

Rosewell  Y.  Pryer 49^    62 

Bossy.  Ewen 720 

Bossy.  Hunter 179 

Rngffles  V.  Keeler 469 

Bundle  Y.  Allison 600 

Bnsaell  y.  Annable 40 

BuBsell  Y.  Dudley 172 

Russell  v.  Kenney 603 

Buasell  Y.  Minor 394 

Byan  Y.  Dunlap 330 

Ryder  Y.  Hathaway 394 

Byder  v.  Union  India  Bnbber  Oo»  397 

Saffordv.Vall 204 

Sagitary  Y.  Hyde 496 

Salem  Bank  v.  Gloooester  Bank.  198 

Salisbury  y.  Stainer 129 

Salter  Y.Burt 250 

Sampson  y.  Hoddinott 534 

Sampson  v.  Vaughan 565 

Sanders  v.  Ochiltree 251 

Sandford  y.  DilUway  ...S7»  25<  255 

Sands  v.  Lyons 251 

Sands  v.  Taylor 120 

Sans  V.  Tripp 493 

Sascer  v.  Young 371 

Sasseen  v.  Clark 454 

Saunderson  v.  Jaekatm  •  • .  • 287 

Saunderson  v.  Judge 444 

Savil  Y.  Boberts 605,  609 

Schermerhom  v.  Vaii(j^erheyden  .  603 

Schieffeliu  v.  N.  T.  Ins.  Co 293 

Schifferv.  Pruden 866 

Schmidt  v.  United  Ins.  Co 54 

Schnitzerv.  Oriental  Printworks  130 

Schroeder  v.  Gemeinder 493 

Schuhardt  Y.  Alens 131 

Seagood  Y.  Meale 380 

Seaman  v.  Duryea 513 

Sedamv.  WiUiams 484 

Seixas  v.  Woods 127,  614,  615 

Selleck  Y.  French 474,  748 

Semple  v.  Morrison 234 

SergeantMaynud'soMa  665.556   012 

8ergiBon&fMr<0 4|$ 

SefeonY.Slads 4%80b  4.')a 


Oases  Octd. 


19 


8«wia  T.  8«wan 

SoyiiMwr ▼•  Oook  .•••••••• 

SeymoiirT,  Debuiey 

SeymooTY.  Hairey 

Shamleffer  t.  Coancfl  Grore  Co.« 
ShjuidT.  Aberdeen  Canal  Co.... 

Shannon  ▼.  Bndatreefc 

Shaw  ▼•  Berty 

Sbeehy  ▼.  MuideyiUn 

8heeta  ▼.  Selden 

Sheffield  ▼.  Wataon 3S4, 836, 

Shelbom  y.  Inchiqnin 

Sheldon  y.  Cpngregatwial  Puriah 

Shxrely  y.  Wilkinaon 

Shirly  Y.  Shirljr 

Shoecraft  Y.  Biuley 

Sibley  Y.  Ellia 

Sillowny  Y.  Brown 

Simofi  Y.  Miller 

Simpson  y.  Bobertaon 

Simpson  y.  Vanghan 

Sims  Y.  Gnniey 

Sir  Charles  Cox'acroditois 

Sir  Thomas  Meer*scaae 

Sir  W.  Harbert's  case 498^ 

Sinter  y.  Smith 

Slen  Y.  Manhattan  Co 

SUnsabyY.  Barnard fi9» 

Snu&  Y.  Herkimer  Mfg.  Co  ... . 

Smith  Y.  Allen 

Smith  Y.  Bamam 

Smith  Y.Brady 902. 

Smith  Y.  Brown Ill, 

Smith  Y.  Buchanan 

Smith  Y.  Carrington 

Smith  Y.  Gatea 

Smith  Y.  Lyons 

Smith  Y.  Pemberton 

Smith  Y.  Sheppaid 

Smith  Y.  Smith 111,119 

Smith  Y.  Spinola 

Smith  Y.  Stewart 

Smith  Y.Wiley 

Snell  ▼.  Rich 

Snow  Y.  Paisona 

SohierY.  St  Paal*sCharoh 

Bohier  y.  Williams 

Soles  Y.  Hickman 

SoathSenCo.  y.  D'01i£Es 

SonthwoodY.  Myers 

Spenoer  y.  Champion 

Sprini^^fieLd  y.  Harris 

Spomer  y.  Hancock 

Stackpole  y.  Arnold 

Stanford  Bank  y.  Feiris 

Stansell  Y.  Jollard 

Stanton  y.  Blossom 

Staples  Y.  Franklin  Bank 

Stapleton  y.  King 

StarkY.  Parker 902, 

State  Y.  Arroin|^n 

State  Y.  Cnmnimgii 

Stats  Y.  Kennedy 208^ 

8te«nKaY.  Ca  y.  Weed 


206 
455 
625 
268 
532 
553 
434 
454 
829 
250 
837 
563 
142 
342 
493 
455 
194 

81 
454 
395 
563 
651 
483 
473 
502 
290 
484 

60 
462 
364 
490 
869 
492 
110 
844 
632 
894 
472 
699 
206 
111 
879 
877 
699 
532 
106 
625 
881 
565 
450 
250 
532 
489 
164 
274 


Stein Y.  Hanok •••••••    61 

Stemhooser  Y.  Wdnim 617 

Stephens  y.  Lawson •••••..  828 

Steriy  y.  Arden 868 

Stevenson  y.  Gray 209 

Stevens  Y.  Cooper 499 

Stevens  v.  Warren. 42 

Stewart  V.  Eden 443,  444 

Stewart  v.  Rennet 200 

Stewart  v.  Parsons 457,  458 

Stewart  v.  SupervisoiB 223 

StooDSv.  Smith 130 

Strader  V.  Graham 207 

Strahan  v.  Sutter 545 

StreetY.  BUy 131,  132 

Strade  Y.  Russell 414 

Strong  Y.  Tompkins 202 

Strotherv.Cathey 286 

Strout  V.  Bradbury 121 

Stubbsv.  Lund.... 684 

Sturgeas  v.  Buckley 251 

Sturges  Y.  Crowninshield 691 

Stuyvesant  v.  Hone 603 

Sutton  Y.  Mandeville 897 

Sweetapple  v.  Bindon 606 

Sweezey  v.  Thayer •' 484 

Switzer  v.  GarMr 627 

SwettY.  Cutts 634 

Swindon  Water  Works  y.  Wilts' 

Nav.  Co 533 

Symondaon  v.  Tweed 880 

Tallmadge  v.  Bmah 870 

Tavis  V.  Buiy 350 

Tawney  v.  Crowther 880 

Taylor  v.  Baldwin 503 

Taylorv.  Benbam 618;  625 

Taylor  T.  Blanchard 744 

Taylor  v.  Jaooby 250 

Taylor  V.  Phillips 804 

Taylor  v.  RaddT 663 

Taylor  V.  Snyder 445 

Taylor  Y.  Welch 634 

Taylor  V.  Williams 609 

Teall  V.  Felton 469 

Teal  V.  Sears 813 

Terwinian  v.  Howell.  • .  • . .  .716^  716 

Thatcher  v.  Gammon 169 

Thayerv.  Felt 251 

The  King  v.  Cator 105 

The  King  V.  Curl 684^  635 

The  King  Y.  Davis 105 

The  King  Y.  DelaYel 634 

The  King  v.  Dingley 634 

The  King  V.  Edwards 365 

62   The  King  v.  Inhabitants  of  Qw- 

201'     tellCaremion 866 

88  I  The  King  v.  Inhabw  of  MiddlsaoY  810 

377    The  King  V.Wilkes 636 

369   Thelusson  v.  Woodfofd 104 

208  The  Monte  Ailegio 131 

223   TheSarahJano 889 

209  The  Star  of  Hops 651 

462   The  Triton 880 


20 


Oaseb  Octd. 


Thickston  ▼.  Howiid 464 

Thomas  ▼.  ThoniM 101 

Tbompaon  y.  Jones 310 

Thompson  Y.  Ketohsm 443 

Thompson  v.  Lay 234 

Thompson  v.  Loioy 460 

Thompson  ▼.  Manh 121 

Thompson  V.  White 626 

Thornton  ▼.  Wynne 131 

Thorp,  In  re 606»  618 

Tieanan  v.  Jackson 8J24 

Tillotson  Y.  Smith 632;  634 

Tilton  V.  Tilton ,.  669 

Timmins  v.  Shannon 658 

Tippets  Y.  Walker 882 

Tipson  Y.  Fetner 887 

Tipton  Y.  Feitner 802,369 

Tobey  Y.  Webster 329 

Tolen  V.  Tolen 207 

Tompkins  ▼.  Powell 714 

Tooker'scase 80 

Torrey  Y.  Baxter 830 

Townsend  y.  Stangroom. .  \  ??7  g^^ 

Townsend  Y.  Windham '360 

Towns  Y.  Riddle 371 

Tracy  Y.  Albany  Exchange  Co. . .  381 

Treoothick  y.  Austin 484 

Trent  NaY.  Ca  Y.  Harley 370 

TreYes  y.  Townshend 606,  610 

Trimble  y.  Thome 370 

Trimmer  y.  Rayne 490 

Troy  Turnpike  Ca  y.  M'Chesney  402 

Trueblood  v.  Trueblood 234 

Trueman  y.  Fenton 639,  640 

True  Y.  Huntoon .'....  377 

Tucker  Mfg.  Ca  y.  Fairbanks. . .     71 

Tucker  y.  Moreland 137,  234 

Tunno  v.  TrezeYant 363 

TyndallY.  Brown 200 

Underwood  y.  Hitchcock 380 

Union  Mining  Ca  y.  Ferris 634 

Union  Turnpike  Ca  y.  Jenkins. .  460 

United  States  y.  Appleton 60,  52 

United  States  Y.  Stuxges 484 

Upton  Y.  VaU 873,  374 

Urich  Y.  Litchfield 417 

Urmston  y.  Pate 656 

Utica  Ins.  Ca  y.  Lynch 613 

Vail  Y.  Strong 374 

Vallejo  V.  Wheeler 179 

Van  Arsdale  y.  Van  ArsdaU  ....  648 

Vance  v.  Throckmorton 454 

Vauderhost  y.  MacTaggait 126 

Van  Eps  v.  Schenectady 385 

Van  Lew  v.  Parr 668 

Van  llaughY.  VanAndaln Ill 

Vansickle  y.  Haines 631 

Vassault  Y.  Edwards 290 

VaasoY.Smith 137,  234 

Veazie  Y.  Williams 669 

Vernon  y.  Stophsns 488 


Vernon  Y.ysniQn 548 

VickY.  Percy ^....  558 

Villars  y.  Palmer 371 

VillaYal  Y.  Galway 544 

Vischer  y.  Visoher 207 

Waddington  Y.  OliYer 800,  dOl 

Wadsworth  y.  Tillotson 533 

Wagenblast  y.  Washbom 669 

WaksY.  Wake 641.  545 

Walker  V.  Fozoroft 121 

Walker  Y.  Wilson 558 

Walling  V.  Potter 450 

Walpole  Y.  Cholmond^y 417 

Walah  Y.  Farrand 119 

Walsh  Y.  Porterfield 456 

Ward  Y.  N.  Y.  Cent.  R.  B.  Ca.  448 

Warfield  Y.  Booth 746 

Waring  Y.  Cnnliffe 473 

Waring  Y.Mason....  j  ^  ^;  }^ 

Warner  y.  Beardsley 370 

Warner  y.  Daniels 625 

Wasbum  y.  MerriUs 666 

Washington  Ins.  Ca  y.  White. .  187 

Waterhouse  y.  Skinner 308 

Watson  Y.  Bourne 113,  591 

Watson  Y.  Hoy 687 

Watson  Y.  Todd 120 

WattsY.  BuUas 664 

Waydell  Y.  Luer 330 

Webb  Y.  Fairmanner 250 

Webb  V.  Rice 503 

Weber  y.  Marshall 492 

Webster  y.  Hodgkins 374 

Wccksv.  Hull 250 

Welby  Y.  Rutland 657 

WcUand  Canal  Co  y.  Hathway. .  462 

Wellock  Y.  Hammond 267 

WellsY.Mann 370 

Westerman  y.  Means 492 

Weston  V.  Alden 161 

Weston  Y.  Barker 324 

West  River  Bank  Y.  Oorham. .. .  121 

West  V.  Emmons 308 

West  Y.  Cutting 131* 

Wetherby  y.  Mann 329 

Wetherston  y.  Edington 310 

Wheatley  y.  Bangh 534 

Wheatley  y.  Chruman 633 

Wheaton  y.  East 137 

Wheeler  Y.  Bacon 121 

Wheeler  y.  Curtis 377 

Wheeler  Y.  Field 445 

Wheelwright  y.  DePeyster 603 

Wheelwright  y.  Wheelwright ...  376 

White  Y.  Jones 286 

White  V.  Madison 383 

White  Y.  Parker 606^  613 

Whiting  Y.  SuUiYan 3G8 

Whitney  Y.  Shiyton 744 

Whittaker  y.  Huesko 128 

Wliittingham's  case 136 

Whittlesey  Y.  MoMaboA 240 


Oasbs  Citiu>« 


21 


iVifBsT.BolMm 


WinlMwoiih  T.  IMliMB. 
WiloozT.  Unum 


....  253 
....  131 

In&Oo). 182 

WiUde  ▼.  BooMV«lt 264 

WiUdos  ▼.  Euia 454^  457 

WillflST.Glovo 343 

Wniiams  ▼.  IMekanon 632 

Willumis  T.  lAwlor 713 

WiUiamsT.  Morlaiid 532 

Wniiamfl  T.  OtM 208 

WilliamB  T.  Sp^foid 126 

WiUard  ▼.  Beuiliaid 450 

Willi^fli  T.  CoDMqiift 130^  131 

Wilson  T.  Getty 654 

Wikon  ▼.  Ptopla 465 

^mnY.  littleton 412 

WnMknr  ▼.  AQstin. 730 

Wintenmite  T.  Claxx 450 

Wkhevt  T.  Le^o 377 

WolfeT.  Howes 302 

WoodlmiyT.  Woodbmy 897 

WoodzmuMM  T.  Logui.  •  •  •  • 606 

Woodruff  T.  Bniiee 558 

Wood  T.  Dammer 484 

WoodT.Nevlbi^ndelaOo..  W 


Woodwiid  T.  Mona 454 

WooUam  T.  Heam 44%  664»  568 

Woroaster  Medioal  Iiial.  t*  Hard- 
ing  462 

Wright  ▼.  Anatin 484 

WrightT.Page 375 

Wri^t  ▼.  Byder 743;  744 

Wright  ▼.  Stockton 371 

Wright  ▼.  Taylor 503 

Wright  ▼.  Weeka 381 

W.  Traoa.  Ca  T.  Laoaiqg 381 

Wyooff  ▼.  T^nghaad 261 

Yatea  t.  Trnnalng 578^  732 

Teatea  ▼.  Plryor 558 

York  ▼.  Orindatone 451 

Yoaa  ▼.  De  Frandenrich 492 

Young  ▼•  Miller 375 

Yonngar  ▼•  Weloh 492 

ZaoharyT.  Leatar 705 

Zebaoh  T.  Smith 526 

ZoUman  T.  Mooie 714 

Zooch  T.  Pluaona U6b  231 


i'iiW 


CAN  Decisions 

TOL.  vn. 


26  Hills  v.  Eliot.  [Maaeu 

Blahe,  for  the  plaintiff. 
WkUing,  pro  se. 

By  Court,  Parkbb,  0.  J.  We  cannot  siq>pofle  that  the  triflings 
error  in  the  description  of  the  note,  on  "which  the  defendant  was 
indorser,  can  discharge  him  from  his  liability.  It  was  properly 
left  to  the  jury  to  decide,  whether  he  must  not  have  known  that 
the  notice  referred  to  the  only  note  which  it  seems  lay  in  the 
bank,  on  which  he  was  liable  as  promisor  or  indorser;  and  the 
jury  have  determined  that  he  must  have  had  such  knowledge. 
The  note  being  made  payable  at  the  bank,  must  be  considered 
as  having  reference  to  the  rules  and  practices  there  prevailing, 
BO  that  the  form  of  the  notice  was  sufficient. 

As  to  the  other  objection,  that  although  the  notice  was  left 
with  the  defendant  on  the  proper  day,  yet  that  it  stated  the 
note  to  be  due  before  the  days  of  grace  had  expired;  we  con- 
sider this  as  an  immaterial  error,  as  the  notice  was  in  fact  given 
on  the  right  day;  and  it  could  not  have  prejudiced  the  defend- 
ant to  be  told,  as  he  vras,  that  a  note,  which  was  due  three  days 
before,  was  still  unpaid. 

Judgment  according  to  the  verdict. 


Am  to  the  mages  of  banks  f onning  part  of  the  oontcaote  cntvad  into  hf 
yanHiui  dealing  with  them,  see  Lmoofn  Bank  v.  Page^  6  Am.  Deou  fiS. 
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[la  VLam.  96.] 

AmomoEHT  or  Mobtoaob. — By  an  assignment  of  a  mortgige,  either  by  aa 
indorsement  on  the  back  thereof  or  by  a  separate  instmment  ref  eiTing  to 
such  mortgage,  the  assignee  is  pat  in  the  place  of  the  mortgagee  to  all 
intents  and  pnrposes,  unless  a  different  intention  is  apparent  from  the 
contract. 

Sriist  B8TATX  EsTABUSHXD  BT  Pabol.— The  principle  that  a  tmst  estate 
cannot  legally  exist  without  a  declaration  in  writing,  signed  by  the 
party  who  holds  the  legal  estate,  does  not  apply  to  secret  trusts  and  con- 
fidences, created  for  the  purpose  of  defeating  or  delaying  creditors, 
which  may  always  be  proved  by  parol. 

Tkdbt  ih  Asbzonxd  Mobtoaoe. — Where  a  mortgagee  assigned  her  interest 
in  the  mortgaged  premises,  and  promised  orally  to  repay  the  money  and 
interest^  unless  the  assignee  should  receive  the  money  from  the  mort- 
gaged prenuses,  she  was  held  liable  as  the  tmstse  of  the  assigniitt  to  the 
amount  of  the  money  so  promised. 
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XJmjKT  nr  Pbiob  Coir?crAiro«  —in  real  aetions,  under  the  ganenl  ime  of 
mil  ditweisin^  a  mbeeqnent  poichaser  may  give  evidenoe  of  mazy  to 
avoid  m  prior  OGnveyaiioe  from  hie  grantor. 

AcnoH  to  recorer  the  moiety  of  certain  tenementSy  which 
demandant  claims  as  having  been  mortgaged  by  one  Edmund 
Haynes,  and  as  having  come  to  his  hands  by  sundry  mesne 
assignments.     The  demandant  derived   title  as   follows:   In 
Jane,  1802,  Haynes  mortgaged  the  whole  of  the  tenement  to 
Catherine  and  Margaret  Williams  to  secure  the  payment  to 
them  respectively  of  notes  for  five  hundred  dollars  and  one 
thousand  dollars,  one  year  from  date.     In  1804,  Catherine 
assigned  to  John  Williams  her  interest  in  the  premises,  the 
deed  expressing  a  consideration  of  five  hundred  dollars,  and 
conditioned  that  the  assignment  should  be  void  upon  the  repay- 
ment of  the  five  hundred  dollars,  with  lawful  interest,  in  twc» 
years.     Catherine  indorsed  the  note  given  to  her  by  Haynes, 
directing  the  same  to  be  paid  to  John  Williams,  not  expressin^^ 
the  indorsement  to  be  for  value  received.    This  note  was  ndt 
negotiable  in  form*    The  demandant  then  produced  a  deed  pur 
porting  to  convey  to  him  absolutely  all  of  John  Williams'  inter* 
est,  the  deed  bearing  date  February  6, 1806.    This  deed  was 
acknowledged  April  19,  following,  and  recorded  June   17, 
1807.     Testimony   was  offered  to  show  that  the  assignment 
from  Catherine  to  John  Williams  was  made  to  secure  the  repay  * 
ment  of  the  sum  loaned  to  her,  with  a  usurious  interest  of 
twelve  per  cent,  per  annum,  which  she  orally  promised  to  pay, 
unless  he  should  receive  the  money  from  the  mortgage.    Evi 
dence  was  also  given  to  prove  that  the  conveyance  to  demand* 
ant  by  Williams  was  not  bona  Jide,  but  made  to  defeat  aii 
attachment  levied  upon  property  in  Catherine's  hands  as  trusteii 
of  John,  in  favor  of  one  Tuckerman. 

The  tenant  derived  title  as  follows:  After  showing  title  in 
himself,  by  mesne  conveyances,  of  Margaret's  interest,  he 
produced  the  record  of  a  judgment  recovered  by  one  Tucker- 
man against  John  Williams  and  Catherine,  sued  as  John's 
trustee,  in  November,  1806,  the  original  writ  having  been 
served  on  Catharine  in  March,  1806;  and  gave  in  evidence  a 
release  to  the  tenant  of  all  Catherine's  right  in  the  premises, 
dated  January  23, 1811,  upon  the  agreement  that  he,  the  ten- 
ant, should  pay  the  sum  due  on  the  mortgage  to  the  demandant 
or  the  '^^^^^^^'"g  creditor,  whichever  should  have  the  legal  right 
4ieieto.     There  was  also  in  evidence  a  release  dated  Jannazy 
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28, 1811,  from  Taokezmftn  to  Oatbeziney  of  the  judgment  in  his 
favor. 

Verdict  for  the  tenant  pnrsaant  to  instmotionB  sabjeot  to  the 
opinion  of  the  eouri 

Aylwin,  for  the  demandant. 

W.  Stdlivan,  contra 

By  Court,  Pabkkb,  0.  J.  It  is  olmous  from  a  oonsidezatioii 
of  the  facts  reported  by  the  judge  that  the  title  of  the  demandant 
is  well  maintained  by  evidence,  and  that  it  is,  therefore,  neoeo- 
aary  for  the  tenant  to  impeach  the  title  successfully,  in  order 
that  he  may  retain  his  possession  of  the  premises  demanded. 
There  are  three  grounds  upon  which  the  tenant  has  attempted 
to  defeat  the  title  of  the  demandant: 

First.  He  says  that  no  interest  or  title  in  the  land  passed  from 
Catherine  to  John  Williams,  the  assignment  being  only  of  the 
mortgage  deed  and  the  notes  of  Haynes  accompanying  it,  and 
not  of  the  estate.  But  this  objection  was  not  much  relied  on, 
nor  ought  it  to  be,  for  the  language  of  the  deed  of  assignment 
sufficiently  shows  the  intention  of  Catherine  Williams  to  assign 
her  interest  in  the  land  as  well  as  the  deed.  And  we  can  have 
no  doubt  that  generaUy  when  a  mortgagee  makes  a  deed  of 
assignment  upon  the  back  of  the  mortgage  deed,  or  by  a 
separate  instrument  referring  to  ii,  the  assignee  is  put  in  the 
place  of  the  mortgagee,  to  all  intents  and  purposes;  unless  a 
different  intention  is  apparent  from  their  contract. 

The  next  objection  to  the  title  of  the  demandant  is  founded 
on  the  usurious  contract  between  Catharine  and  John  Williams, 
which  was  proved  at  the  trial,  and  would  unquestionably  avoid 
any  assurance  made  to  secure  that  bargain  between  the  parties 
to  it.  The  counsel  for  the  demandant  has,  however,  argued, 
that  as  the  demandant  was  not  party  nor  privy  to  that  contract 
the  assignment  to  him  by  John  Williams  ought  not  to  be 
prejudiced  by  it.  Whether  he  is  right  or  not  inr  this  reply  to 
the  objection  need  not  now  be  decided,  provided  another  fact, 
which  was  submitted  to  the  jury,  and  determined  by  them 
against  the  demandant,  was  sufficiently  proved  by  competent 
evidence  admitted  at  the  trial;  which  fact  so  found  is  that  the 
assignment  by  John  Williams  to  the  demandant  was  not  made 
bona  Jide^  nor  for  a  valuable  consideration,  but  was  made  in 
secret  trust  for  the  benefit  of  John  Williams,  so  that  nothing 
passed  out  of  him  by  that  assignment  against  creditors  or 
purchasers.    The  court  are  of  opinion  that  the  evidence  objected 
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to  was  rightly  admitted  by  the  judge,  and  that  it  fully  warranted 
the  Terdiot  on  this  point.  There  was  sufficient  reason  for  the 
jury  to  presume  that  the  deed  of  John  Williams  to  the  demand- 
ant was  fabricated  at  a  time  subsequent  to  its  apparent  date,  for 
the  purpose  of  intercepting  the  trustee  process  mentioned  in  the 
report,  and  there  was  evidence  of  the  acts  and  declarations  of 
the  demandant,  tending  to  prove  that  he  acted  as  the  friend  and 
trustee  of  John  Williams. 

As  to  the  objection,  that  a  trust  of  this  nature  cannot  legally 
exist  without  a  declaration  in  writing  signed  by  the  party  who 
holds  the  legal  estate,  this  does  not  apply  to  secret  trusts  and 
confidences  created  for  the  purpose  of  defeating  or  delaying 
creditors;  which  may  always  be  proved  by  parol,  and  when  so 
proved,  render  wholly  inoperative  the  formal  transactions  which 
may  have  been  adopted  for  such  purposes  by  the  parties.  The 
case  is  to  be  considered,  therefore,  as  if  John  WUliams  himself 
was  the  party  now  claiming  to  enforce  his  title  derived  from 
Catharine  Williams,  under  the  assignment  made  to  secure  a 
QBorious  loan  of  money. 

In  this  light  another  objection  is  presented,  namely:  that 
Dstuy  cannot  be  given  in  evidence  under  the  general  issue,  but 
ought  to  have  been  specially  pleaded.  It  is,  without  doubt, 
generally  true,  that  to  an  action  brought  on  a  specialty,  the 
party  intending  to  avoid  the  contract  on  the  ground  of  usury 
must  set  forth  the  matter  in  a  special  plea.  But  we  think  this 
strictness  applicable  only  to  the  original  parties  to  the  instru- 
ment, who  are  presumed  to  have  full  knowledge  of  the  consid- 
eration, and  may,  therefore,  be  properly  held  to  notify  the 
other  party  of  the  intended  grounds  of  defense.  There  seems 
also  a  technical  difficulty  in  giving  usury  in  evidence  under  a 
plea  of  non  est/aclum,  which  does  not  apply  to  the  issue  in  the 
present  action,  which  is  upon  nul  disseiain.  But  however  this 
may  be  between  the  parties  to  the  instrument  intended  to  be 
avoided,  we  are  of  opinion  that  a  subsequent  purchaser  of  a 
title  from  a  grantor  who  has  already  executed  a  conveyance  to 
another,  which  by  statute  is  void,  is  not  holden  to  plead  this 
matter,  but  may  give  it  in  evidence.  He  may  not  be  apprized 
of  such  defense  until  it  is  too  late  to  plead  it;  and,  when  be 
oCti/s  to  prove  it,  the  adverse  party  may  always  have  time  given 
him  to  rebut  such  evidence.  No  authorities  have  been  cited  by 
the  counsel,  or  found  by  us,  decisive  of  this  point;  but  we  think 
the  principles  of  the  common  law  on  which  pleading  is  founded 
follj  justify  this  opinion. 
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Here  there  would  he  an  end  of  the  demandant's  title;  bat,  aa 
another  point  was  submitted  to  the  jury,  and  we  cannot  dis- 
cern whether  upon  this  or  the  one  already  discussed  their  ver- 
dict was  founded,  it  is  necessary  to  examine  the  residue  of  tlie 
direction  of  the  judge  and  see  whether  it  was  correct;  for  if  it 
was  not,  a  new  trial  must  be  granted.     This  point  grows  out  of 
the  trustee  process  instituted  by  Abraham  Tuckerman,  in  1806, 
in  which  process  he  sued  John  Williams,  and  summoned  Catba- 
rine  Williams  as  his  trustee.     In  her  disclosure  she  admitted 
that  she  owed  John  Williams  the  sum  for  which  the  assignment 
before  mentioned  was  given  as  security.     The  summons  waa 
ser>'ed  upon  her  in  March,  1806,  one  month  after  the  deed  from 
John  Wniiams  to  the  demandant  bears  date,  but  before  it  waa 
proved  to  have  been  delivered.     In  this  process  and  disclosure 
she  did  not  attempt  to  avoid  the  debt  on  the  ground  of  usury, 
probably  being  willing  that  it  should  be  recovered  by  the  per- 
son instituting  the  suit.     In  November^  1807,  judgment  was 
rendered  against  John  Williams  for  a  large  sum,  and  also 
against  Catharine  Williams  for  the  goods,  effects  and  credits  of 
John  Williams  in  her  hands,  she  having  been  adjudged  trustee 
by  the  court.    Now,  if  she  was  rightfully  adjudged  trustee  in 
that  process,  and  has  paid  o?er  to  the  judgment-creditor  the 
amount  due  to  John  Williams  pursuant  to  the  judgment,  which 
she  may  be  considered  to  have  done  by  the  transaction  between 
her,  the  tenant  and  the  judgment-debtor,  then  the  assignment 
to  John  Williams,  which  was  only  a  pledge  for  his  debt,  cannot 
be  set  up  by  him  against  her  release  to  the  tenant,  nor  by  the 
demandant  because  of  the  trust  before  mentioned. 

The  objection  to  this  position  of  the  case  by  the  demandant's 
counsel  is,  that  Catharine  Williams  was  never  the  debtor  of 
John  Williams;  that  having  given  no  bond  or  note  collateral  to 
the  assignment,  that  was  not  to  be  considered  in  nature  of  a 
mortgage;  but  as  a  conditional  sale,  to  be  void  on  payment  of 
money  as  expressed  in  the  condition;  the  assignee  having  no 
personal  right  of  action  for  the  money,  as  there  was  no  cove- 
nant for  payment  in  the  deed.  And  this  would  be  the  true 
character  of  the  transaction,  were  it  not  for  the  verbal  promise 
to  pay,  which  was  satisfactorily  proved  in  the  case.  The  cases 
cited,  and  especially  that  from  the  reading  of  the  learned  Judge 
Trowbridge  on  Mortgages,  8  Mass.  568,  sufficiently  establish 
the  law  to  be,  that  in  a  conditional  sale  like  those  above  de- 
scribed, the  grantor  is  not  a  debtor,  and  cannot  be  compelled 
to  pay  otherwise  than  by  the  land  pledged.    But  this  case  ia 
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wholly  different  from  a  coDditional  sale;  for  here  there  was  a 
direct  and  positiYe  promise  to  pay;  and  there  haying  been  a 
valuable  and  adequate  oonaideration  adTanced,  an  action  would 
undoubtedly  haTe  lain  by  John  against  Catharine  Williams 
upon  that  promise. 

The  assignment  must,  therefore,  be  considered  as  a  mortgage, 
collateral  to  the  oral  promise;  and  so  Catharine  was  the  debtor 
of  John  Williams,  and  the  debt  liable  to  be  taken  by  the 
trustee  prooees  by  his  creditors.  The  direction  of  the  judge, 
therefore,  on  this  part  of  the  case  was  correct,  and  we  are  all 
ied  that  judgment  ought  to  be  entered  upon  the  verdioL 


Hie  langaage  of  the  Chief  Jiutioe»  that  a  secret  trust  or  confidence,  eze- 
ated  for  the  purpose  of  defeating  or  delaying  creditors,  may  always  be  proved 
hj  parol,  and  when  so  proved  renders  "wholly  inoperative "  the  formal  trans- 
•ctioEDS  which  may  have  been  adopted  by  the  parties  for  sach  purpose,  is 
approved  of  in  Harri»  r.  Buvmer^  2  Pick.  137,  and  the  principle  cited  and 
nhed  npon  in  ilies  ▼.  Oum^imgham,  116  Mass.  469^  and  in  Robinmm  ▼. 
121  Mass.  4301 
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[laiiASiSi.] 

8au  or  YsaBiL  bt-Pabinxb. — ^Where  a  ship  at  sea  belonging  to  a  putner* 
ship  was  sold  by  one  of  the  partners  at  home,  and  snbseqnentiy  sold  and 
possession  delivered  by  the  other  partner  abroad  under  whose  control 
she  then  was,  and  who  had  no  knowledge  of  the  prior  sale,  it  was  held 
that  the  second  sale  passed  the  titie  as  against  the  former. 

IxDEBTTATCs  ABSUMPSTT  for  mouey  had  and  received,  brought 
by  James  Lamb  and  another  against  Cornelius  Durant.  The 
case  was  submitted  upon  an  agreed  statement  of  facts:  Prior  to 
Februiuy,  1810,  the  brig  Louisa  was  owned,  one  moiety  by  the 
defendant,  the  other  moiety  by  John  Maynard  and  Robert 
Lamb,  partners  under  the  firm  name  of  Maynard  k  Lamb.  On 
the  third  of  February,  the  brig  being  at  sea  on  a  voyage  to  the 
West  Indies,  under  the  care  of  John  Maynard,  also  the  con* 
signee,  Bobert  Lamb,  having  a  general  power  of  attorney  from 
his  partner,  executed  an  absolute  bill  of  sale,  in  the  name  of 
the  firm,  of  their  moiety  of  the  vessel,  to  the  plaintifls,  to  whom 
the  firm  was  indebted  in  a  sum  exceeding  three  thousand  dol- 
lars, expressed  as  the  consideration  in  the  bill  of  sale.  On  the 
twenty-first  of  Februaiy,  while  the  vessel  was  at  St.  Croix, 
Thomas  Durant,  hearing  that  tbo  firm  of  Maynard  &  Lamb  was 
embarrassed,  demanded  the  payment  of  his  debt.    At  the  re- 
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quest  of  Maynardy  the  defendant  assamed  the  debt,  and  took, 
in  consideration,  a  bill  of  sale  of  the  firm's  interest  in  the  yessel, 
executed  by  Maynard.  Defendant  immediately  took  possession 
of  the  Tessel,  sent  her  to  Wilmington,  North  Carolina,  and  there 
obtained  a  new  register  in  his  own  name.  After  taking  a  cargo 
on  board  for  the  West  Indies,  which  he  there  sold  on  his  sole 
account,  he  sailed  to  Boston,  where  he  sold  the  whole  of  the 
Tessel,  after  a  demand  by  the  plaintifiTs  for  their  moiety  puxsaant 
to  their  bill  of  sale.    Plaintiffs  objected  to  the  sale. 

Otia  and  Bigelow,  tor  the  plaintiffs. 

Amory  and  Dexter,  contra. 

By  Court,  Pabxsb,  C.  J.  Two  questions  arising  in  this  case 
are  important  in  a  commercial  point  of  Tiew,  and  deserv^e  a 
deliberate  consideration. 

The  first  question  respects  the  title  of  the  plainti£b  under 
their  bill  of  sale  of  the  third  of  February.  It  was  made  in 
good  faith,  and  upon  a  valuable  consideration;  and,  if  the 
authority  of  Robert  Lamb  was  sufficient  to  convey  the  interest 
of  his  partner,  their  title  would  be  good  against  any  creditor  of 
the  house.  For,  although  the  vessel  was  then  abroad,  so  that 
a  deliveiy  %ould  not  take  place,  it  is  well  settled  by  a  number 
of  decisions  in  this  country  and  in  England  that  such  a  con« 
veyance  by  deed  of  a  vessel  at  sea,  passes  the  property;  it  being 
only  necessary  that  possession  should  be  taken  under  the 
conveyance  as  soon  as  the  vessel  returns  within  the  control  of 
the  purchaser.  With  respect  to  the  authority  of  Bobert  Lamb, 
to  sell  his  partner's  interest,  it  cannot  result  merely  from  hia 
being  a  part-owner  of  the  vessel;  for  part-owners  are  only 
tenants  in  common,  and  one  of  them  cannot,  by  his  sole  act, 
transfer  the  property  of  another,  unless  under  circumstances 
which  furnish  a  presumption  of  an  assent  by  him  who  does 
not  join  in  the  conveyance.  Nor  is  any  stress  to  be  laid  upon 
the  general  power  of  attorney  held  by  Robert  Lamb  from  hia 
partner;  for  it  cannot  be  supposed  that  such  a  power,  from  an 
absent  partner,  could  be  left  to  be  used  about  the  partnership 
concerns  or  property.  The  object  of  it  probably  was,  the  care 
of  the  private  concerns  of  Maynard  in  his  absence. 

The  authority,  then,  which  Robert  Lamb  had,  to  convey  the 
interest  of  his  partner  in  the  vessel,  must  result  from  their  re- 
lation as  general  partners;  and  we  think  this  sufficient.  There 
would  probably  be  no  doubt  ^f  the  power  of  one  partner  to 
dispose  of  any  other  partnership  effects.     Such  a  power  seems 
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neoeBsazily  to  reeolt  from  the  oomieetion.  One  is  frequently 
absent;  and,  in  soch  case,  the  other  must  haTe  the  whole  author- 
itj  of  both,  or  the  business  would  stop.  One  may  contract 
debts  for  the  house,  or  may  release  and  discharge  debts;  may 
purchase  merchandise  or  vessels,  if  the  nature  of  their  business 
requires  it;  may  draw  or  indorse  bills  of  exchange,  and  make 
or  indorse  promissory  notes.  Indeed,  there  seems  to  be  scarcely 
an  act  contemplated  to  be  done  by  merchants,  which  one  co- 
partner, acting  for  both,  cannot  do  as  effectually  to  bind  the 
whole  copartnership,  as  if  each  member  acted.  This  is  laid 
down  expressly  by  Watson,  the  only  writer  who  has  treated  dis* 
tinctiy  and  separately  upon  the  subject  of  partnerships;  and 
there  is  no  book  of  legal  authority  denying  his  positions. 

The  only  room,  then,  for  question,  is  upon  the  distinction 
Buggested  between  vessels  and  merchandise,  or  other  effects  of 
a  partnership.  The  superior  importance,  generally,  of  this 
species  of  property,  and  the  greater  solemnity  practiced  in  cou'* 
veying  it,  has  given  some  weight  to  this  suggestion,  and  has 
caused  us  to  hesitate  upon  this  point.  But  upon  full  consid^ 
oration  we  see  no  ground  for  supporting  it.  Vessels  owned  by 
a  copartnership  are  certainly  effects  of  the  copartnership,  and 
not  unfrequently  the  principal  effects.  Occasion  for  selling 
them  frequently  arises  in  the  course  of  business;  and  notwith« 
standing  they  are  commonly  conveyed  by  an  instrument  under 
seal,  they  may  pass  by  delivery  only,  as  well  as  any  other 
chattel,  so  far  as  respects  the  property  of  the  vessel.  No  ex- 
ception from  the  general  authority  of  a  partner,  relative  to 
partnership  effects,  can  be  found  in  favor  of  vessels;  and  there 
seems  to  be  no  reason  for  such  exception.  Each  partner,  act- 
ing fairly  and  without  fraud,  has  the  authority  of  the  whole 
firm;  and  it  would  tend  much  to  embarrass  mercantile  business 
if  this  were  not  the  case;  as  one  of  the  principal  objects  of 
uniting  in  a  commercial  copartnership  is  the  facility  of  trans- 
acting business  in  different  places  frequently  at  great  distance 
from  each  other,  at  the  same  time.  No  one  can  doubt  that  a 
contract  made  by  one  partner  to  sell  a  ship  belonging  to  the 
firm  would  be  binding  upon  the  firm,  so  as  to  subject  it  to 
damages  if  the  contract  should  not  be  performed.  And  there 
seems  to  be  no  reason  why  the  same  thing  may  not  be  done, 
whieh  may  be  contracted  to  be  done.  We  think  then  that 
fiobert  Lamb,  in  the  absence  of  his  partner,  had  authority  to 
sell  the  moiety  of  the  brig,  as  part  of  the  partnership  effects^ 
and  so  far  the  title  of  the  plaintiffs  is  made  out. 
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But  it  is  necessaiy  to  compare  it  with  thB  title  of  the  defend* 
anty  and  to  see  which  has  the  preference.  The  same  aathoxity, 
which  by  lirtae  of  the  copartnership  was  Tested  in  Bobert 
Lamb,  was  also  possessed  by  his  partner  Maynard.  The  title, 
therefore,  of  the  defendant,  under  his  conveyance  from  l£a j* 
nard,  is  Talid,  unless  the  title  of  Maynard  and  Lamb  had  been 
before  diyested  by  the  bill  of  sale  to  the  plaintiffs,  which  was 
prior  in  point  of  time.  But  the  sale  to  the  plaintiffs,  althoagb 
absolute  in  its  terms,  was  not  complete  and  perfect  for  want  of 
a  delivery  of  the  vessel.  All  the  writers  upon  the  subject  of 
the  transfer  of  a  ship  at  sea  speak  of  a  subsequent  possession 
within  a  reasonable  time  as  necessary  to  complete  the  transfer, 
at  least  with  respect  to  creditors.  And  in  the  case  in  our  own 
books.  The  Portland  Bank  v.  S/uMs,  6  Mass.  422  [4  Am.  Dec. 
151],  it  was  decided  that  when  a  ship  at  sea  is  transferred  the 
purchaser  takes  her  subject  to  all  incumbrances  upon  her  be- 
fore notice  of  the  transfer.  This  doctrine  seems  to  be  reason* 
able  and  necessary  to  secure  the  interests  of  persons  abroad, 
Tfho  may  have  lawfully  acquired  a  lien  upon  the  ship,  and  who 
can  have  no  means  of  knowing  anything  done  to  affect  the  title 
by  an  owner  at  home  after  the  sailing  of  the  ship.  Thus,  if 
the  vessel  should  be  hypothecated  abroad  after  a  sale  of  her  at 
home,  the  hypothecation  would  take  the  place  of  the  sale.  So 
if  she  should  be  chartered  or  let  to  freight  by  the  master  or 
supercargo,  having  authority,  the  transfer  at  home  must  be 
subject  to  these  charges  upon  the  vessel  abroad. 

In  the  case  at  bar,  the  brig  Louisa  was  at  St.  Croix  on  the 
twenty-first  of  February,  eighteen  days  after  the  transfer  made 
1^  Bobert  Lamb,  having  on  board  Maynard,  being  part-ovmer 
and  general  partner  with  the  other  part-owner,  and  also  con- 
signee of  the  vessel,  he  with  his  partner  owning  a  moiety  of  the 
vessel.  A  creditor  of  the  partners  hearing  of  the  difficulty  of 
ihe  house,  presses  for  payment,  and  has  it  in  his  power  to  arrest 
;the  vessel  to  secure  his  demand.  A  third  party,  at  the  request 
»of  the  partner,  purchases  the  vessel  and  pays  the  debt,  and  im- 
mediately  the  vessel  is  delivered  to  the  purchaser,  who  sends 
her  to  sea  as  his  own  property,  and  causes  her  to  be  documented 
in  his  own  name.  At  this  time  no  knowledge  exists  in  any  of 
the  parties  to  the  transaction  that  the  partner  at  home  had  con- 
veyed the  vessel.  Here  we  think  a  complete  and  perfect  title  is 
obtained,  and  that  it  necessarily  intercepts  the  title  attempted 
to  be  passed  by  the  conveyance  from  Bobert  Lamb.  Under 
such  circumstances  there  could  be  no  doubt  that  Maynard 
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fld^t  have  mortgaged  the  moiety  of  the  bzig  to  Thomas  Du- 
lant  for  the  Beooriiy  of  his  debt,  and  that  such  mortgage  would 
have  pxeferenoe  over  the  sale  by  Bobert  Lamb.  It  "would  be  an 
incombrance  upon  the  vessel  legally  made  abroad,  to  which  the 
sale  at  home  must  be  sobjecty  according  to  the  principle  laid 
down  in  the  case  of  The  Portland  Bank  v.  Slubbs.  And  if  a 
morigage  would  have  this  effect,  no  reason  can  be  given  why  an 
absolnte  sale,  made  for-  the  pnrpose  of  paying  a  partnership 
debt,  and  relieving  the  vessel  from  detention,  should  rest  upon 
difforent  principles. 

We  are,  therefore,  of  opinion  that  the  title  of  the  whole  ves- 
eel  was  legally  in  the  defendant,  so  thftt  no  action  lies  for  tiie 
pbintifib  for  the  proceeds  of  the  sale,  or  for  the  earnings  of  the 
veaaeL 

Let  the  plaintiffs  become  nonsuited. 


Am  to  the  pofwer  of  one  oopertner  to  exeente  a  vmlid  tnuiifer  of  a  venal 
i»i/M^ghi|f  to  the  firm,  either  iJbsolnte  or  oonditioiiAl,  this  oue  is  relied  on  in 
Paiekr.  ITAeotfaiMi,  8  Allen,  103.  Upon  the  doctrine  that  where  goods  are 
told  to  two  different  penona  \fj  oonveyaoces  equally  valid,  he  who  fint  law- 
fully acqnirea  the  ponenion  will  hold  them  against  the  other;  this  case  is 
dtod in XaV'earv.  Summer.  17 Mass.  113;  Badlamr,  Tucker^  1  Pick.  398. 
This  cne  is  farther  eited  in  Bvoby  ▼•  FraMin  Ina.  Co. ,  8  Pick.  80,  and  PraU 
▼.  ParhmoM^  24  Id.,  47«  as  to  the  manner  in  whioh  a  valid  sale  of  a 
mj  he  made. 


FaBNUM  V.  POWLB. 

(13  Vam.89.] 

NoTB  MaruBiHO  ov  SmroAT.— -When  a  bill  or  note  is  payaUe  with  grue^ 
sod  the  last  day  of  grace  falls  on  Sunday,  such  bill  or  note  becomes  due 
CO  Satoiday,  and  demand  should  be  made  and  notice  given  accordingly. 

Makib's  Ihsolvknct  Ajtmctuiq  NoncK. — ^The  known  insolvency  of  the 
maker  of  a  promissory  note,  for  six  months  previons  to^  and  at  the  time 
of  making  the  note,  will  not  excnse  the  holder  from  a  seasonable  demand, 
and  due  notice  to  the  indorser. ' 

Assumpsit  on  a  promissory  note  dated  November  12,  1812, 
signed  by  John  Fowle,  and  made  payable  six  months  from  date 
with  grace  to  the  defendant,  or  his  order,  by  whom  it  was 
indorsed  to  the  plaintiff.  A  nonsuit  was  granted,  and  a  motion 
to  set  the  same  aside  was  submitted  upon  the  f  ollovdng  state- 
ment of  facts: 

The  kiz  months,  including  the  days  of  grace  expired  May  23, 
1813,  which  was  Sunday.  The  ])laintiff  and  the  promisor  lived 
in  Boston,  the  defendant  at  Northampton.     On  the  twentieth 
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May,  the  day  on  which  the  note  would  have  been  due,  without 
grace,  the  plaintiff  demanded  payment  of  the  maker,  and  sent  a 
letter  to  the  defendant  requesting  payment.  On  Monday  the 
twenty-fourth,  the  plaintiff  again  demanded  payment  of  the 
maker  and  placed  a  letter  in  the  post-office  directed  to  the  de- 
fendant, notifying  him  of  the  demand  and  refusal  on  the  part  of 
the  maker,  and  asking  payment  of  the  defendant.  It  appeared 
that  the  letter  was  too  late  for  tbe  Moaday  morning's  mail,  and 
as  the  mail  left  Boston  for  Northampton  on  Monday,'  Wednes- 
day and  Friday  mornings  ooly,  the  letter  did  not  reach  defend- 
ant until  the  twenty-sixth  of  May.  It  was  in  evidence  that 
John  Fowle,  the  promisor,  was  notoriously  insolvent  six  months 
before  the  making  of  the  note  and  ever  since. 

Peabody,  for  the  plaintiff. 

Parsons,  contra. 

By  Court,  Pabssb,  C.  J.  The  demand  made  upon  the 
promisor  on  the  day  when  the  note  was  supposed  to  be  due, 
without  reckoning  the  days  of  grace  and  the  notice  to  the  in- 
dorser  predicated  upon  that  demand  were  wholly  nugatory;  it 
having  been  settled  in  tbe  case  of  Jones  v.  FaleSy  4  Mass.  245, 
that  the  days  of  grace  must  be  computed,  to  ascertain  when  a 
note  so  payable  becomes  due.  It  is  also  settled,  as  a  part  of  the 
law-merchant,  that,  when  a  note  or  bill  is  payable  with  grace, 
and  the  third  day  of  grace  falls  on  Sunday,  or  any  other  great 
holiday,  when  money  is  not  usually  paid  it  becomes  due  on  tbe 
second  day  of  grace,  namely  on  Saturday:  Cbitty,  141;  Ld. 
Baym.  743 ;  Bayley ,  34.  This  principle  is  adopted  and  practiced 
upon  in  this  commonwealth,  as  part  of  tbe  law-merchant,  so  far 
as  respects  Sunday.  As  there  are  here  no  fixed  and  established 
holidays  on  wbich  all  business  is  suspended,  perhaps  no  day 
but  Sunday  can  be  considered  as  legally  reducing  the  time  of 
payment  as  expressed  iu  a  bill  or  note.  Tbe  note  sued  in  this 
action  was,  therefore,  payable  on  tbe  twenty-second  and  not  ou 
the  twentieth  or  twenty-fourth  of  May. 

Parties  are  always  supposed  to  make  their  contracts  with  ref- 
erence to  their  legal  effect,  and  are  not  excused  from  any  duty 
im])08ed  by  law,  merely  because  they  may  be  ignorant  of  the 
law.  The  plaintiff,  in  this  case,  holding  a  negotiable  note  was 
hound,  if  he  would  charge  the  indorser,  to  demand  payment  of 
tbe  maker  on  tbe  day  it  became  due,  Henry  v.  Jones,  8 'Mass. 
453,  there  being  no  circumstances  to  justify  a  delay  which  some- 
times is  unavoidable,  and  therefore  excusable,  as  in  the  case  ol 
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Freeman  y.  Boynlon,  7  Mass.  483.  He  made  no  demand  until 
the  tweniy-fonrfihy  although,  by  the  terms  of  his  note,  it  was 
doe  on  the  twenty-eeoond.  Bj  this  negligence,  he  has  lost  his 
remedy  against  the  indorser  whose  contract  was  to  pay  only  in 
case  payment  should  be  refused  by  the  maker,  if  demanded  of 
Urn  when  the  note  become  dae.  In  consequence  of  the  delay 
in  making  the  demand,  there  was  also  a  delay  in  giving  the 
notice;  for  by  the  course  of  the  mail,  the  letter  to  the  indorser 
could  not  leave  Boston  until  Wednesday  morning;  whereas,  had 
the  demand  been  made  on  Saturday,  notice  might  and  ought  to 
have  been  forwarded  1>y  the  mail  which  left  Boston  on  Monday 
meaning. 

It  was  urged,  in  the  argument  for  the  plaintiff,  that  when  the 
note  was  made  and  indorsed,  the  promisor  was  notoriously  in- 
solvent; so  that  the  indorser  ought  to  be  considered  as  engaging 
stall  events  to  pay,  and  the  notice  to  him  of  non-payment  would 
have  answered  no  valuable  purpose.  But  we  are  to  decide  upon 
the  contract  as  the  parties  made  it,  and  not  to  suppose  it  to  be 
a  different  thing  from  what  its  terms  import.  Had  they  in- 
tended an  absolute  and  unconditional  engagement  on  the  part 
of  the  indorser,  a  joint  and  several  note,  or  a  guaranty  would 
have  been  adopted,  instead  of  a  security  by  indorsement. 
Whatever  doubt  may  have  existed  heretofore  of  the  liability  of 
an  indorser  upon  the  note  of  a  person  notoriously  insolvent,  it 
is  now  settled  by  the  case  of  Sandford  v.  DiUaway,  10  Mass.  62 
[6  Am.  Dec.  99],  that  such  a  fact  has  no  effect  upon  the  contract. 
And  it  is  righiJy  settled;  for  notice  in  such  case  may  be  as  im- 
portant as  if  the  maker  was  solvent  at  the  time  of  making  the 
note  and  afterwards  become  insolvent.  Indeed  to  admit  a  con- 
struction of  a  written  contract,  totally  different  from  the  nat- 
ural force  and  effect  of  the  terms  made  use  of,  or  from  their 
known  legal  operation,  supposed  to  be  contemplated  when  it 
is  made,  would  be  to  violate  one  of  the  most  wholesome  princi- 
ples of  the  law,  that  written  contracts  shall  not  be  contradicted 
or  essentially  varied  by  parol  testimony. 

It  was  suggested  in  this  case,  as  in  many  others,  that  it  is 
hard  to  confine  parties  to  a  day  in  transactions  of  this  nature; 
e^edally  when  no  change  of  circumstances  appears  to  have  re- 
Bolted  from  the  delay.  But  the  hardship,  if  any,  arises  from  a 
fluctuation  of  opinions  and  an  uncertainty  as  to  rules;  and 
Beldom  from  an  inflexible  adherence  to  them,  because  when  it 
is  once  known  that  exactness  in  the  performance  of  duty  is  to 
be  required,  parties  will  adapt  themselves  to  such  a  state  of 
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things,  and  be  always  diligent  and  pimotoal  to  ayail  ihemaelTes 
of  iheir  oontraots.  To  relax  one  day  is,  in  point  of  principle, 
as  mueh  a  departure  from  law  as  if  a  month  or  a  year  were  suf- 
fered to  elapse.  The  law  itself  provides  for  casualties,  and 
the  distance  of  parties  to  be  affected  with  notice;  and  any  other 
indulgence  would  introduce  a  state  of  confusion  with  respect  ta 
mercantile  contracts,  productiye  of  much  greater  hardships  and 
inconvenience,  than  the  most  strict  application  of  known  rules. 
The  motion  to  set  aside  the  nonsuit  is  oyeimled* 


Ai  to  the  neoeni^  of  demand  on  the  day  of  maturity  of  the  oote^  this 
fliae  ia  dted  in  Stapiea  ▼.  FraMm  Bank^  1  Met  49;  and  to  ahow  that  sooh 
Am^fx^^  or  inqnizy  lor  the  maker  ii  not  egEcoaad  by  the  ahaoonding  of  the 
maker,  itia  alao  oiled  in  Fierce  r.  Oaie,  120oah.  192,  Sea^  upon  tfaia  iMt 
pointi  PtOtumm  r.  SiMemi.  3  Am.  Daa  206. 


Lord  v.  Dall. 

[11  Ham.  US.] 

LrauEABCS  oir  Lars.— A  policy  of  inaozanoe  upon  Ufa  k  a  ligid  aad  Tslid 

ooninot. 
bnuKABLi  IXTBBHT.— A  m^  woman,  dependent  on  her  fafotfaer  lor  her 

aapport  and  ednoation,  haa  a  anfficient  interaat  in  hia  life  to  entitle  her 

toxnaoreit. 
Ilu»al  Oocupaxxov  or  iHBUBXDb^And  the  faot  that  the  brother  waa 

engaged  in  an  illegal  trade  will  not  of  itaelf  deprive  her  of  her  right  to 

zeoover  on  the  policy,  ahe  not  having  known  of  sooh  illegal  employment^ 

nor  having  participated  therein. 


Assumpsit  on  a  policy  of  insurance,  made  for  fiye  thousand 
dollars,  in  fayor  of  the  plaintiff,  upon  the  life  of  her  brother 
Jabez,  aged  thirty-three  years,  bound  on  a  Toyage  to  South 
Ajnerica,  or  any  other  place  he  might  proceed  to  from  Boston, 
commencing  the  risk  on  the  sixteenth  of  December,  1809,  at 
noon,  and  to  continue  until  the  sixteenth  of  July,  1810,  at 
noon,  for  a  premium  of  seven  per  cent.  It  appeared  in  eyi<- 
dence  that  Jabez  died,  within  the  time  limited,  on  the  coast  of 
Africa,  whither  he  had  sailed  as  supercargo  of  a  vessel  engaged 
in  the  slave-trade.  It  did  not  appear  that  the  plaintiff  knew 
where  her  brother  was  bound  when  he  left  Boston. 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion 
of  this  court,  on  tbe  points  made  by  defendant:  1.  That  plaint- 
iff had  no  insurable  interest  in  the  life  of  her  brother;  2.  That 
there  had  been  a  concealment  of  the  intention  of  Jabez  to  go  to 
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Afnea;  3.  That  the  pdlicj  was  Toid,  it  being  to  Beonxe  the  life 
of  a  person  engaged  in  an  unlawful  entezpxise. 

PreacM  and  Hubbard,  for  the  plaintiff. 

Lioenniore  and  SiUHvan,  oonira, 

Bj  Conrty  Paeeeb,  0.  J.    It  has  been  a  question  in  the  aign- 

■ 

meat  whether  a  policy  of  assuranoe  upon  a  life  is  a  oontraot 
which  can  be  enforced  by  the  laws  of  this  state;  the  law  of 
England,  as  it  is  suggested,  applicable  to  such  contracts,  neyer 
having  been  adopted  and  practiced  upon  in  this  country.    It  is 
trae  that  no  precedent  has  been  produced  from  our  own  recosd,. 
of  an  action  upon  a  policy  of  this  nature.    But  whether  this  has 
happened  from  the  infrequency  of  the  disputes  which  haye 
■risen,  it  being  a  subject  of  much  less  doubt  and  difficuliy  than 
marine  insmcanees,  or  from  the  infrequency  of  such  contracts,  it 
is  not  possible  for  us  to  decide.    By  the  common  principles  of 
law,  howerer,  all  contracts  fairly  made,  upon  a  valuable  consid- 
eration, which  infringe  no  law,  and  are  not  repugnant  to  the 
general  policy  of  the  laws,  or  to  good  morals,  are  valid,  and 
may  be  enforced  or  damages  recovered  for  the  breach  of  them. 
It  seems  that  these  insurances  are  not  favored  in  any  of  the 
commercial  nations  of  Europe,  except  England,  several  of  them 
baving  expressly  forbidden  them,  for  what  reasons,  however^ 
does  not  appear,  unless  the  reason  given  in  France  is  the  pre- 
vailing one,  namely:  **  That  it  is  indecorous  to  set  a  price  upon 
the  life  of  man,  and  especially  a  freeman,  which  as  they  say 
is  above  all  price.''    It  is  not  a  little  singular  that  such  a  rea- 
son should  be  advanced  for  prohibiting  these  policies  in  France, 
where  freedom  has  never  been  knovm  to  exist,  and  that  it  never 
should  have  been  thought  of  in  England,  which  for  several  cen« 
tones  has  been  the  country  of  established  and  regulated  liberty. 
This  is  a  contract  fairly  made;  the  premium  is  a  sufficient 
consideration;  there  is  nothing  on  the  face  of  it  which  leads  to 
the  violation  of  law,  nor  anything  objectionable  on  the  score  of 
policy  or  morals.    It  must,  then,  be  valid  to  support  an  action, 
until  something  is  shown  by  the  party  refusing  to  perform  it, 
in  excuse  of  his  non-performance.    It  is  said,  that  being  a  con- 
tract of  assurance,  the  law  on  the  subject  of  marine  insurance 
is  applicable  to  it;  and,  therefore,  unless  the  assured  had  an 
interest  in  the  subject-matter  insUk  ?d,  he  is  not  entitled  to  his 
action.    This  position  we  ac^ree  to;  for  otherwise  it  would  be  a 
mere  wager-policy,  wiucn  we  think  would  be  contrary  to  the 
general  poli<7  of  our  laws  and  therefore  void.    Had  then  the 
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plaintiff  an  interest  in  the  life  of  her  brother,  which  was  in« 
sored? 

The  report  states  the  facts  upon  which  that  interest  was  sap* 
posed  at  the  trial  to  exist.  The  plaintiff,  a  young  female  with- 
out property,  was,  and  had  been  for  several  years,  supported 
and  educated  at  the  expense  of  her  brother,  who  stood  towards 
her  in  loco  parentis.  Nothing  could  show  a  stronger  affection  of 
a  brother  towards  his  sister  than  that  he  should  be  wHling*  to 
give  so  large  a  sum  to  secure  her  against  the  contingency  of  his 
death,  which  would  otherwise  have  left  her  in  absolute  want. 
One  per  ceut.  per  month  upon  five  thousand  dollars,  taken  on 
the  life  of  a  man  thirty-three  years  of  age  in  good  health  at  the 
time,  was  a  sufficient  inducement  to  the  underwriter  to  take  at 
least  common  chances,  and  proved  the  strong  disposition  of  the 
brother  to  secure  his  sister  against  the  melancholy  consequence 
to  her  of  his  death.  In  common  understanding  no  one  would 
hesitate  to  say  that  in  the  life  of  such  a  brother  the  sister  had 
an  interest;  and  few  would  limit  that  interest  to  the  sum  of  fire 
thousand  dollars. 

But,  it  is  said,  the  interest  must  be  a  pecuniary,  legal  inter- 
est, to  make  the  contract  valid;  one  that  can  be  noticed  and  pro- 
tected by  the  law;  such  as  the  interest  which  a  creditor  has  in  the 
life  of  his  debtor,  a  child  in  that  of  his  parent,  etc.  The  former 
case,  indeed,  of  the  creditor,  would  leave  no  room  for  doubt. 
But  with  respect  to  a  child,  for  whose  benefit  a  policy  may  be 
effected  on  the  life  of  the  parent,  the  interest,  except  the  in- 
surable one,  which  may  result  from  the  legal  obligation  of  the 
parent  to  save  the  child  from  public  charity,  is  as  precarious  as 
that  of  a  sister  in  the  life  of  an  affectionate  brother.  For  if  the 
brother  may  withdraw  all  support,  so  may  the  father,  except  aa 
before  stated.  And  yet  a  policy  effected  by  a  child  upon  the 
life  of  a  father,  who  depended  upon  some  fund  terminable  by 
his  death  to  support  the  child,  would  never  be  questioned; 
although  much  more  should  be  secured  than  the  legal  interest 
which  the  child  had  in  the  protection  of  his  father.  Indeed, 
we  are  well  satisfied  that  the  interest  of  the  plaintiff  in  the  life 
of  her  brother  is  of  a  nature  to  entitle  her  to  insure  it.  Nor 
can  it  be  easily  discerned  why  the  underwriters  sjoould  make 
this  a  question  after  a  loss  has  taken  place,  when  it  does  not 
appear  that  any  doubts  existed  when  the  contract  was  made, 
although  the  same  subject  was  then  in  their  contemplation. 

As  to  the  other  objection,  that  the  life  insured  was  employed 
during  the  continuance  of  the  contract  in  an  illegal  traffic,  we 
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do  not  think  it  can  proTail  to  the  pxejadice  of  the  plaintiff,  who 
did  not  partiaipate  in  the  illegal  employment,  and,  indeed,  does 
not  appear  to  have  known  of  it.  The  underwriters  insure  the 
life  of  Jabez  Lord,  for  the  benefit  of  the  plaintiff,  for  the  term 
of  seven  months;  and  he  is  described  in  the  policy  as  being  about 
thiriy-ihree  years  of  age,  *'  and  bound  on  a  Toyage  to  South 
America  or  elsewhere,  and  any  other  place  he  may  proceed 
to  from  Boston.''  This  gave  the  utmost  latitude  to  Jabez 
Lord  to  go  where  he  pleased  at  all  times,  and  imposed  no  re- 
striction whatoTor  upon  him  as  to  the  place  where  he  should 
exenase  his  industry  and  enterprise.  Possibly,  if  he  secretly 
intended  at  the  time  the  policy  was  subscribed,  to  visit  some 
portion  of  the  globe  where  his  life  would  be  exposed  to  more 
than  common  hazard,  and  kept  that  intention  concealed  from 
the  underwriter;  had  he  been  interested  himself  in  his  policy, 
or  had  his  sister  been  privy  to  his  intentions,  and  aided  him  in 
concealing  them,  such  conduct  might  have  been  considered  in 
the  light  of  a  fraudulent  concealment,  and,  if  the  fact  were  ma- 
terial the  contract  might  have  been  avoided. 

But  the  jury  have  found  that  there  was  no  such  concealment; 
and  the  objection  now  rests  entirely  upon  the  supposed  ille- 
gality of  the  enterprise  in  which  he  was  engaged.  It  is  a  suf* 
ficient  answer  to  his  objection  that,  whatever  the  law  may  be  as 
to  an  insurance  upon  an  illicit  voyage,  between  the  parties  to 
the  contract,  the  present  plaintiff,  being  ignorant  of  any  in- 
tended violation  of  the  law,  ought  not  to  be  affected  by  such 
illegaliiy.  Had  the  policy  been  effected  for  Jabez  Lord  himself, 
it  might  be  questionable,  as  the  underwriters  had  excepted  no 
portienlar  employment  in  which  he  might  be  engaged,  and  no 
cause  of  death  but  suicide,  and  forfeiture  of  life  for  crime, 
whether  his  engagement  in  any  traffic  prohibited  by  law  would 
have  discharged  their  liability.  If  it  would,  it  must  be  only 
hecaose  it  might  be  thought  just  and  legal  to  discourage  con- 
trscts  which  might  tend  to  uphold  enterprises  forbidden  by  the 
hiwB.  It  would  be  difficult,  however,  to  maintain  that  the  exec- 
utors of  a  man,  whose  life  was  insured  for  the  benefit  of  his 
children,  should  be  deprived  of  their  right  to  enforce  the  con- 
tract because  he  had  pursued  a  course  of  smuggling  or  counter- 
feiting; neither  of  these  acts  being  excepted  in  the  policy,  and 
the  party  having  died  within  the  time,  from  a  cause  which  was 
clearly  at  the  risk  of  the  underwriters.  A  policy  made  for  the 
purpose  of  enabling  a  man  to  commit  crime,  would  undoubt- 
edly be  void;  but  one  honestly  made  would  seem  not  to  be 
affected  by  the  moral  conduct  of  the  party  who  had  proouredit. 
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Perceiying  nothing  in  this  oontraot  unfriendly  to  the  monls 
or  interests  of  the  communiiyy  and  had  no  kno^edge  of 
illegal  intention  being  imputed  to  the  phdntiff,  ve  see  no 
son  for  setting  aside  the  verdict. 

Judgment  will  therefore  be  entered  upon  it. 


This  oMe  ia  of  great  interest^  not  alone  |tom  the  fiot  that  it  ia  the  oazliest 
reported  dedaion  in  this  oonntiy  upon  the  oontraot  of  insmaaoe  on  life,  bat 
espeoiaUy  as  examining  the  qaestion  of  the  interest  in  the  life  of  another 
that  will  support  such  a  oontraot,  and  laying  down  a  prinoipLe  that  has  linen 
eoctensively  relied  on  in  later  adjndioations. 

IirsnsABLS  IirmtnT. — ^Whether  the  relationship  oTisting  between  parent 
and  ohild,  brother  and  sister,  hnshand  and  wife,  would  of  itself  oonstitnte  an 
"interest"  that  might  be  the  subject  of  insnranoe,  has  been  a  matter  of 
ocmiderable  perplexity  in  those  states  where  it  has  not  been  settled  by  stat- 
ute, lb  is  oonoeived,  however,  that  by  the  course  of  the  dedsions,  it  ha» 
been  established  that  such  relationship  alone  is  not  suffioMot  to  entitle  one 
to  insure  the  life  of  another;  the  interest  must  be  in  its  nature  peenniary. 
The  fact  that  the  sister  was  dependent  upon  her  brother  for  support  was  de- 
cisive of  her  insurable  interest  in  his  life  in  the  principal  case;  and  it  ia  this 
feature  of  the  case  that  is  strongly  insisted  upon  in  subsequent  cases  that 
bold  a  mere  relationship  gives  no  insurable  interest. 

In  the  case  of  Loomis  v.  Eagle  L,  <6  H.  Ins.  Co.,  6  Gray,  909,  the  question 
came  before  the  Court  on  a  policy  of  iDsuranoe  taken  out  by  the  father  upon 
the  life  of  his  minor  son.  C.  J.  Shaw,  after  stating  that  the  father  had  a  di- 
rect pecuniary  interest  in  the  life  of  his  son,  being  entitled  to  a  share  of  his 
earnings,  prooeedato  aay:  "But  on  broader  and  larger  grounda»  we  are  of 
opinion  that  the  aaaured  had  an  insurable  interest  sufficient  to  maintain  this 
action.  •  •  •  We  cannot  doubt  that  a  parent  haa  an  interest  in  the  life 
of  a  child,  and  vice  versa,  a  child  in  the  life  of  a  parent;  not  merely  on  the 
ground  of  a  provision  of  law  thatparenta  and  grandparenta  are  bound  to  sup- 
port their  lineal  kindred  when  they  may  stand  in  need  of  relief,  but  upon 
considerations  of  strong  morals  and  the  force  of  natural  affection  between 
near  kindred,  operating  often  more  efficadoualy  than  those  of  positive  law." 
This  language,  humane  as  it  is,  is  obUer  when  the  facts  of  the  case  are  con- 
sidered and  thereby  loses  its  force  ah  a  precedent.  And  in  the  subsequent 
case  of  Forbes  v.  American  Mutual  Life  Ins.  Co,,  16  Id.  249,  it  is  said:  <*The 
question,  what  is  such  an  interest  in  the  life  of  another  as  will  support  a 
contract  of  insurance  upon  the  life,  is  one  to  which  a  complete  and  satis- 
factoiy  answer,  resting  upon  sound  principles,  can  hardly  be  said  to  havo 
been  given.*'  That  case  went  off  upon  the  peculiar  terms  of  the  contract,  as 
expressed  in  the  policy.  The  court,  in  Stevens  v.  Warren,  101  Mass.  664, 
aay  that,  ''The  general  rule  recognized  by  the  courta  haa  been  that  no  one 
can  have  an  insurance  upon  the  life  of  another,  unless  he  has  an  interest  in 
the  continuance  of  that  Ufa,"  and  cite  Lord  v.  Dall,  and  Loomis  v.  Eagle  Ins. 
Co.  This  settles  nothing  as  to  the  nature  of  such  interest,  whether  it  must 
be  pecuniary,  or  may  arise  from  relationship  merely. 

Li  MUeheU  v.  Union  L\fe  Ins.  Co.,  46  Me.  104,  an  action  on  a  policy  effected 
by  the  plaintiff  for  his  own  benefit  upon  the  life  of  a  minor  son,  the  court,  in 
supporting  the  father's  right  to  make  the  insurance,  lay  stress  upon  the  cir- 
eurtstanoe  that  he  had  made  laige  advances  to  the  son,  who  was  about 
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proosediag  to  Galifoiiua.     ''He  (the  father)  has  a  pectmiary  mterest  in  the 
lib  d  ft  minor  child,  which  the  Uw  will  protect  and  enlbroe.'*    The  Misooiiri 
eonrti  hold  that  ''the  inaarable  interest  in  the  life  of  another  penon  mnst 
hea  direct  and  definite  pecuniary  intereet,  and  a  pcnon  haa  not  anch  an  in« 
terat  in  the  Ufa  of  his  wife  or  child,  merely  in  the  ohaiacter  of  hnahand  or 
pereBt:**  Charter  Oak  Life  In$.  Co,  v.  Brant^  47  Mo.  424;  Oamba  y.  CcveMud 
Mutual  I^e  In:  Co,^  60  Id.  48.    The  aapport  which  the  law  imposea  upon 
the  fanabiiid  aa  a  dnty  towards  hia  wife  ia  such  a  peconiary  adyantage  aa 
vill  gira  her  aa  inaorable  interest:  OambM  ▼.  Cownani  Mutual  L\fe  In$,  Co,f 
mqfra;m^9^KKB(UberY.CmonMiaualL\f6lns.Co.,4B'S.Y.S2li;  Thomjmm 
r.  Amaiean  etc  /m.  Co.,  46  Id.  674.    In  Equitable  Li/e  Ins.  Co.  y.  Patereon, 
41,Ga.  838,  a  eaae  where  a  policy  waa  issaed  in  the  name  of  the  wife  upon 
the  life  of  the  hnahand,  it  appeared  that  the  mairiage  waa  illegal  and  by  the 
stetaie  of  that  ataie  Toid,  and  although  the  inaoiance  company  recovered, 
fay  reason  of  falae  repreaentationa  at  the  time  the  policy  waa  taken  oat,  yet 
the  courts  paaaing  npon  the  objection  of  want  of  pecuniary  interest,  say:  "  In 
this  case,  thooc^  ^^  mairiage  waa  illegal,  yet  in  fact  the  woman  had  an 
InterBsk,  and  a  deep  interest  in  the  life  of  the  husband.    He  treated  her  aa 
his  wife.    Ha  anpported  her  aa  such,  she  passed  in  society  aa  such,  and  aha 
waa  depeadent  upon  him  for  aapport  aa  each."    And  in  Chieholm  v.  2f€U. 
Capitol  Life  Ins.  Co.,  62  Mo.  213»  the  coort  go  stiU  farther  and  hold  that 
a  woman  engaged  to  be  mamed  to  aman  haa  an  insurable  interest  in  his  life. 
"  Had  he  lired  and  yiolated  the  contract^  she  woald  have  had  her  action  for 
damagea.    Had  he  obaerved  and  kept  the  aame,  then  aa  hia  wife  she  would 
have  been  entitled  to  aapport."    There  waa  certainly  a  peoaniaiy  advantage  to 
he  dflrived  from  the  oontinuanoo  of  hia  life,  and  aa  sach  sasoeptible  of  insur- 
SDoe.  The  anpreme  court  of  Cknmeoticat,  passing  upon  the  insarable  interest  of 
one  in  the  life  of  his  brother,  say,  Lewie  v.  Phoenix  Mutual  Ljfe  Ine.  Co.,  39 
Conn.  104^  "We  think  it  a  correct  legal  proposition,  that  the  mere  relation- 
ship of  a  brother  ia  not  taoh  an  interest  aa  will  aapport  a  policy  of  life  in- 
suaaoe.    The  interest  required  to  make  such  a  contract  valid  most  be  of  a 
peeaniaiy  natore,"  and  cite  the  principal  case,  with  others  above  referred  to: 
also,  Bemn  t.  Coiui.  Mutual  Life  Ine.  Co.,  23  Conn.  244. 

In  a  recent  decision  of  the  supreme  court  of  the  United  States,  Conn,  Mu» 
tmel  Life  Ine.  Co.  y.  Seha/rfer,  94  U.  &  (4  Otto),  460,  Justice  Bradley,  in 
delivering  the  opinion  of  the  court,  says:  "It  is  well  aettled  that  a  man  haa 
an  inaorable  interest  in  his  own  life,  and  in  that  of  hia  wife  and  children;  a 
woman  in  the  life  of  her  husband;  and  the  creditor  in  the  life  of  hia  debtor." 
When  qualified  by  the  aentence  that  follows,  this  statement  conforma  with 
the  doctrine  pervading  the  dedsiona  heretofore  quoted:  "Indeed,"  continuea 
Bradley,  J.,  "it  may  be  said  generally  that  any  reasouable  expectation  of 
peconiaiy  benefit  or  advantage  from  the  continued  life  of  another,  creates  an 
ifisarable  interest  in  such  life. "  It  is  the  expectation  of  pecuniary  advantage 
here  laid  down,  that  also  fumiahes  a  guide  in  the  late  case  from  Illinois: 
Guardian  M.  L.  Ins,  Co.  v.  Hogan,  80  IlL  35.  After  an  examination  of  the 
piinciplea  of  previous  decisions,  the  court  say,  that  tho  mere  relation  of 
father  and  son,  "did  not  constitute  an  insurable  interest  in  the  son  in  the 
life  of  the  father,  unless  the  son  had  a  well-founded  or  reasonable  expectation 
of  some  pecuniary  advantage  to  be  derived  from  the  continuance  of  the  life 
of  the  father,"  and  adopt  the  definition  of  May,  Law  of  Insurance,  sec  107, 
that  an  interest  in  the  life  of  another,  to  bo  insurable,  muat  be  "a  well- 
founded  expectation  of  pecuniary  advantage  from  the  continuance  of  the  life 
insured,  or  riak  of  loss  from  ita  termination."  The  support  a  minor  son  ia 
vtitled  to  from  hia  father,  brings  the  interest  of  his  son  in  the  oontinnanoe 
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of  his  father's  life  within  this  definition.  It  mi^t  seem  that  the  principle 
of  JUserve  Muiual  Ins,  Co.  v.  Kane,  81  Pa.  St.  154^  was  in  ooniSict  with  this 
position.  The  court  there  hold  that  a  son  has  an  insurable  interest  in  the  life 
of  an  aged  father,  whom  the  son  was  legally  liable  to  support,  saying:  "Why, 
then,  should  he  (the  son)  not  be  permitted  to  make  a  provision,  by  insuranoe, 
to  reimburse  himself  for  his  outlays,  past  or  future?'*  The  reasoning  of  thia 
case  is  questionable,  and  as  the  court  does  not  confine  the  ground  of  its  de- 
4sision  to  the  relationship  alone,  but  searches  for  some  pecuniary  interest 
which  the  son  has  in  the  life  of  his  parent,  the  case  may 'be  considered  as 
not  materially  affecting  the  course  of  decisions  as  has  been  herein  traced. 

It  is  well  settied  that  a  creditor  has  an  insurable  interest  in  the  life  of  his 
debtor:  Bliss  on  Life  Insurance,  sec.  27;  May  on  Insurance,  108.  The  well- 
founded  expectation  of  pecuniaiy  adrantage  from  the  oontinnanoe  of  tlie 
debtor's  life,  or  risk  of  loss  from  its  termination,  is  apparent. 

As  to  the  effect  upon  a  policy  of  the  cessation  of  the  insurable  interest^  it 
is  stated  in  Conn,  M,  L\fe  Ins,  Co,  v.  Sehtitfer,  94  U.  S.  461,  an  action  brou^t 
by  the  wife  upon  a  policy  of  insuitance  on  the  joint  lives  of  the  husband  and 
wife,  payable  to  the  survivor  on  the  death  of  either,  they  having  been 
divorced  a  vinculo  mairmonu,  subsequent  to  the  issuance  of  the  policy: 
"We  do  not  hesitate  to  say,  however,  that  a  policy  taken  out  in  good  faith, 
and  valid  at  its  inception,  is  not  avoided  by  the  cessation  of  the  insurable 
interest,  unless  such  be  the  necesssiy  effect  of  the  provinons  of  the  polioy 
itself." 


Adams  v.  Bean. 

(13  Hm  137.] 

GvABANTT  WHXN  BiNDnro. — ^Whcre  a  lease  was  made  to  two^  resuiyiun 
rent»  and  one  of  the  leasees  with  the  lessor  executed  it,  a  guaranty  of 
the  payment  of  the  rent  indorsed  upon  the  lease  by  a  third  person,  is 
Kin<1iTig  apon  the  guarantor,  although  he  stated  at  the  time  of  indorsing 
that  the  instrument  was  not  to  be  binding  without  the  signature  of  the 
other  lessee. 

OoNBiDKBATioir  ov  GuAKANTT. — ^Permitting  the  lessees  to  occupy  the  de- 
nused  premises  in  consideration  of  such  guaranty,  is  a  sufficient  oonaid* 
oration  for  the  undertaking  of  the  guarantor. 

AssuHPtSEF  upon  a  written  promise  indorsed  upon  the  back  of 
a  lease  of  a  certain  shop,  made  by  the  plaintiff  to  Weeks  and 
Fifield.  The  lease  was  executed  by  the  plaintiff  and  Weeks 
only,  although  written  as  if  to  be  executed  by  Fifield  also. 
The  indorsement  subscribed  by  the  defendant  was  as  follows: 
"This  may  certify  that  I,  the  subscriber,  of  Boston,  etc.,  do 
guaranty  the  faithful  performance,  on  the  part  of  Daniel  Weeks 
and  Ebenezer  O.  Fifield,  of  the  within  agreement  for  value  re- 
ceived.'' It  appeared  that,  at  the  time  the  lease  was  executed, 
Fifield  was  out  of  town;  and  when  the  instrument  was  taken 
to  defendant  for  his  guaranty,  he  refused  to  make  the  indorse- 
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menty  because  Fifield's  name  was  wanting.  Upon  a  second 
application  defendant  made  the  indorsement  after  having  can- 
celed the  worda  *' for  value  received/*  stating  that  the  instru- 
ment was  not  binding  without  Fifield's  signature.  Plaintiff 
had  no  knowledge  of  the  conversation  between  Weeks  and  the 
defendant.  The  shop  was  occupied  by  Weeks  and  Fifield  in 
porsoance  of  the  terms  of  the  lease,  until  the  rent  accrued 
which  is  demanded  in  this  action.  It  was  proved  that  before 
making  the  lease  Weeks  agreed  with  the  plaintiff  to  procure 
the  defendant's  guaraniy  for  the  rent.  Fifield  and  the  defend- 
ant were  related  by  marriage,  which  was  supposed  to  be  the 
motive  of  his  guaranty.    Yerdict  for  the  plaintiff. 

The  defendant  took  the  following  exceptions:  1.  That  the 
indentoie  was  inoperative  for  want  of  Fifield's  signature  and 
seal,  and  that  the  promise  predicated  upon  it  was  void;  2. 
That  it  being  a  promise  to  pay  the  debt  of  another,  it  was 
void,  there  being  no  consideration  expressed  in  writing;  3. 
That  it  appeared  from  the  conversation  between  Weeks  and  the 
defendant  that  the  instrument  was  not  to  be  delivered  unless 
Fifield's  signature  was  obtained;  so  that  there  was  no  contract 
between  the  plaintiff  and  the  defendant. 

Monroe  and  (he  Solicitor  Oeneral,  for  the  plainti£ 

BigeUno,  contra. 

Pabkxb,  0.  J.  There  can  be  no  doubt  that  the  covenants  in 
the  lease  were  binding  upon  Weeks,  although  Fifield,  who  was 
intended  to  be  a  party  to  it,  never  executed  it.  Each  party 
would  have  been  bound  jointly  and  severally,  had  both  exe- 
cuted the  indenture;  and  the  execution  by  one  who  took  pos- 
session under  the  lease  must  have  made  the  contract  complete 
as  to  him.  As  to  the  second  question,  whether  the  defendant 
is  liable  on  his  pronuse,  which  although  in  writing  contained 
no  words  showing  the  consideration  for  which  it  was  given;  it 
is  to  be  observed  that  it  has  never  yet  been  determined  in  this 
commonwealth  that  such  particularity  is  necessary.  But  if  it 
had  been  so  decided,  we  think  a  written  engagement  upon  the 
back  of  a  lease,  that  the  parties  to  it  should  perform  their  un- 
dertakings, sufficiently  expresses  the  consideration.  For  it 
may  and  ought  to  be  presumed  that  the  lease  would  not  have 
been  obtained  without  such  guaranty,  and  the  permitting  of 
one  to  occupy  in  consideration  of  the  promise  in  writing  of  an- 
other to  pay  the  rent,  is,  we  think,  sufficient  to  raise  a  consid- 
tration  of  the  promise. 
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third  objection  is  answered  by  the  verdict  of  the  jnrj. 
It  snrelT  cannot  be  pretended  that  a  'ptatj,  knowing  of  a  formal 
defect  in  an  instniment,  which  he  undertakes  shall  be  performed 
hj  one  of  the  parties,  shall  take  advantage  of  such  informalitj 
as  against  one  who  may  be  ignorant  of  the  defect.  If  the 
guaranty  was  intended  to  be  delivered  as  it  was,  the  defendant 
reserving  to  himself  a  right  to  set  up  the  defect  whenever  he 
should  be  called  upon  to  perform  his  promise;  this  would  be  a 
fraud  which  would  not  entitle  him  to  any  favor,  beyond  what 
strict  law  would  give  him.  The  jury  have  found  that  the  writ- 
ing was  intended  to  be  delivered  without  regard  to  the  procur- 
ing of  Fifield's  name  to  the  lease,  and  they  deteimined  rightly 
upon  the  evidence  reported. 
Judgment  on  the  verdict. 


Ai  to  the  mdRaiBDay  of  the  oonndetatioa  for  the  gnanuity, 
cited  in  Crodber  v.  6^t{5er<;  9  Cofh.  134.  And  lelyxng  upon  this  oeae  the  ooort 
ho]dBmJiu$$dly.  Amiabh^  109  Man.  76»  and  in  Jf ottoon  v.  ^amef^  112  Id. 
4ffjf  that  a  perty  who  eigne  end  deUvere  an  inetniment  ia  bound  by  the 
obligationa  he  therein  aaiwmea,  althongh  it  ia  not  ezeoated  by  ell  the  peitiea 
named  in  it 
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[1$  iiAii.  m.] 

Of  LioHT  AHD  Am  iMruxD.— When  the  owner  of  hmd,  with  a 
hooae  thereon,  aold  the  hooae  without  any  ezoeption,  or  eny  reeervaftion 
of  »  rij^t  to  bnild  on  the  adjoining  ground  or  to  obetmot  the  lights  in 
the  hooae  which  he  aold,  he  cannot  afterwaida  atop  thoae  lighta  by  build* 
ing  on  the  adjoining  land,  nor  can  he  oonvey  thia  right  to  another;  and 
if  either  the  grantor  or  hia  aadgna  build  upon  the  adjoining  ground  ao  aa 
materially  to  impair  the  beneficial  enjoyment  of  the  honae  aold,  he  will 
be  liable  to  the  grantee  in  an  action,  aa  f or  a  nniaance  without  any  refer- 
ence to  the  time  auch  eaaement  waa  enjoyed. 

AonoN  on  the  case.  The  declaration  stated  that  the  plaintiff 
"  before  and  at  the  time  of  committing  the  grievance  hereinafter 
meniionedy  was,  and  from  thence  hitherto  has  been,  and  still  is 
lawfully  possessed  of  a  certain  building  or  store,  with  the  ap- 
purtenances, situate  in  said  Boston,  on  Dock  Square,  so  called, 
in  which  said  building  there  were,  and  still  of  right  ought  to  be, 
divers,  to  wit,  two  windows,  and  two  doors,  through  which  the 
light  and  air,  during  all  the  time  aforesaid,  ought  to  have 
entered,  and  still  of  right  ought  to  enter,  into  the  said  building, 
for  the  convenient  and  wholesome  use,  occupation,  and  enjoj* 
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jnent  thezeof  .  Yet  the  said  Odin,  well  knowing  the  premises, 
bat  contriving  and  wrongfully  and  unjustly  intending  to  injure 
the  plaintiff,  and  deprive  him  of  the  use,  benefit  and  enjoyment 
of  the  said  building  and  its  appurtenances  on,  etc.,  wrongfully 
smd  unjustly  erected  and  raised  a  certain  wall  and  building  so 
erected  and  made,  for  a  long  time,  to  wit,  from  the  day  and 
year  afoiresaid,  hitherto;  by  means  of  which  the  said  premises, 
the  said  building  with  the  appurtenances,  during  all  the  time 
nforesaid,  was,  and  still  is,  greatly  darkened,  and  the  light  and 
air  were,  and  still  are,  hindered  and  prevented  from  coming  and 
entering  into  and  through  the  said  windows  and  doors  into  the 
same  building,  and  the  same  hath  thereby  been  rendered  and 
is  dose  and  uncomf ortable,  and  the  plaintiff  entirely  deprived  of 
the  use  of  the  said  doors;  and  the  plaintiff  hath  thereby  been, 
and  still  is,  greatly  annoyed  and  incommoded  in  the  use,  pos- 
session and  enjoyment  of  his  said  building  and  the  appurte- 
nances; and  also  by  means  of  the  premises  hath  been  obliged,  for 
the  obtaining  light  in  his  said  building,  to  lay  out  and  expend 
a  large  sum  of  money,  namely,  etc.,  in  and  about  altering  th« 
roof  of  said  building,"  etc. 

The  cause  was  tried  upon  the  general  issue.  The  evidence 
showed  that  the  plaintiff,  in  the  year  1795,  less  than  twenty 
yean  before  the  commencement  of  the  suit,  purchased  of  the 
town  of  Boston  the  land  on  which  his  buildings  were  erected; 
and  that  there  was  then  standing  on  said  land  a  two-story  build- 
ing, with  a  door  in  each  story  opening  into  a  vacant  lot  of 
ground  then  owned  by  the  town,  and  encompassed  by  the 
bnilding  thus  sold  .to  the  plaintiff,  and  by  other  buildings  then 
owned  by  the  town,  but  open  on  the  side  facing  the  market; 
which  vacant  lot  had  been,  by  permission  of  the  selectmen, 
from  time  to  time  occupied  and  used  by  the  several  tenants  of 
the  surrounding  buildings  as  a  yard,  and  sometimes  as  a  pas- 
sage way,  from  whence  they  receiyed  goods  into  their  several 
stores.  The  yard  continued  vacant,  or  occupied  as  before 
slated,  until  it  was  sold  by  the  town  in  1812  to  the  defendant, 
who  soon  after  erected  a  building  thereon,  coTcring  the  whole 
ground,  and  adjoining  the  back  wall  of  the  said  building  belong- 
ing to  plaintiff,  and  so  obstructed  the  light  and  air;  and  also 
obstructed  the  light  of  two  or  three  windows,  which  were  fixed 
in  the  plaintifrs  new  building,  corresponding  to  windows  which 
were  in  the  building  which  stood  upon  the  ground  when  the 
plaintiff  purchased  from  the  town.  It  was  proved,  and  so  found 
hj  the  jury,  that  the  plaintiff's  new  building  covered  the  same 
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ground  whxeh  the  old  one  did,  and  was  erected  on  the  same 
foundation;  and  that  the  old  building  had  been  Btanding*,  with 
the  doors  and  lights  aforesaid,  more  than  sixty  years  before  the 
commencement  of  the  action. 

It  was  agreed  that  if  on  these  facts  the  action  could  be  main* 
tained,  judgment  should  be  entered  upon  the  verdict  found  for 
the  plaintiff;  otherwise,  the  Tordict  was  to  be  set  aside  and  a 
new  trial  to  be  granted. 

The  defendant  made  a  motion  for  a  new  trial  on  the  grounds: 
1.  That  the  plaintiff  did  not  declare  for  an  ancient  and  prescrip* 
tive  right  to  the  windows  and  doors;  2.  The  plaintiff  ptur- 
chased  the  land  and  building  in  which  the  doors  and  windows 
were  within  twenty  years  before  the  commencement  of  the 
action;  8.  The  defendant  purchased  the  land  upon  which  he 
erected  his  buildings  from  the  same  proprietor  who  conveyed  to 
plaintiff.  The  defendant  therefore  insisted  that  as  the  plaintiff 
proved  the  origin  of  his  right  and  interest  to  be  within  twenty 
years,  and  has  not  prescribed  for  an  ancient  right,  he  cannot 
maintain  the  action  against  a  proprietor  who  is  grantee  of  the 
adjoining  estate  on  which  the  said  building  is  erected,  and  holds 
the  said  estate  from  the  same  grantor  who  granted  to  the 
defendant  within  twenty  years. 

FrescoU,  for  the  plaintiff. 

W.  SuMvan,  for  the  defendant. 

By  Court,  Jaoksok,  J.  As  to  the  first  objection,  we  are  satis- 
fied  on  the  authorities  cited  for  the  plaintiff  (1  Yent.  237,  239; 
Com.  Dig.  Action  on  case.  Nuisance  E.;  2  Saund.  175)  that  it  is 
unnecessary  to  set  forth  in  the  declaration  that  the  house  is  an 
ancient  house,  or  that  the  plaintiff  is  entitled  by  prescription  to 
the  easement  in  question;  and  the  plaintiff  might,  if  it  had  been 
necessary  to  his  case,  have  proved  such  ancient  right  under  this 
declaration.  But  the  plaintiff's  right  of  action  in  this  case  does 
not  depend  on  the  contiguity  of  the  building;  and  we  have  not 
found  it  necessary  to  consider  what  would  be  the  effect  of  the 
facts  reported  in  that  respect,  nor  what  length  of  time  would  be 
necessary  to  give  him  such  right  as  against  a  stranger. 

The  town  of  Boston  in  the  year  1795,  owned  the  two  pieces 
of  land  now  owned  by  the  plaintiff  and  defendant.  They  then 
sold  to  the  plaintiff  the  piece  now  owned  by  him.  This  piece 
then  had  upon  it  a  building,  like  that  afterwards  erected  by  the 
plaintiff  upon  the  same  foundations,  and  with  doors  and  win- 
dows corresponding  to  those  in  the  new  building.    This  grant 
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being  wiUioat  any  exoeption,  or  any  reservation  of  a  right  to 
hnild  on  the  adjoining  gronndy  or  to  stop  the  lights  in  the  bnild* 
ing  which  they  sold,  it  is  dear  that  the  grantors  themselyes 
oonld  not  afterwards  kwfully  stop  those  lights,  and  thus  defeat 
or  impair  their  own  grant.  As  they  could  not  do  this  them- 
salTca,  8o  neither  oonld  they  conyey  a  right  to  do  it  to  a 


No  lapse  of  time  was  necessaxy  to  confirm  this  right  to  the 
plaintiff  He  might  have  maintained  his  action  for  such  a  nni- 
aanoe  immediately  after  his  pnTohase,  as  well  as  after  a  lapse  of 
twenty  or  of  forty  years.  This  point  was  decided  in  the  reign 
of  Charles  H.,  in  ihe  case  of  Palmers,  JlefcAer,  which  was  cited 
in  the  azgnmenty  and  is  reported  in  many  books:  1  Lev.  122;  1 
Sid.  167,  227;  Baym.  87;  1  Eeb.  668.  One  of  the  judges  then 
dissented  from  that  opinion,  but  we  find  no  adjudication  to  the 
eonfaaiy  in  congress,  nor  in  Yiner,  where  the  cases  on  this  sub- 
ject axe  coUeeted;  and  in  the  case  of  Bo^sweU  t.  Pryor^  6  Mod. 
116,  the  same  principle  is  confirmed  by  Lord  0.  J.  Holt.  He 
nys  that  ''  if  a  man  have  a  yacant  piece  of  ground,  and  build 
thereon  a  house  with  lights,  and  lets  this  house  to  another,  and 
afterwards  builds  on  a  contiguous  piece  of  ground,  or  lets  tbb 
eontigaons  ground  to  another  who  builds  thereon,  to  the  nui- 
sance of  the  lights  of  the  first  house,  the  lessee  of  the  first 
boose  shall  haye  an  action  on  the  case  against  such  builder,  etc., 
for  the  first  house  was  granted  to  him  with  all  the  easements 
and  delights  belonging  to  it." 

We  are  therefore  satisfied  upon  authority  as  well  as  upon  the 
reason  of  the  thing,  that  the  action  is  well  maintained,  and 
there  must  be  judgment  on  the  yerdict. 


la  BUBiy  CMM  in  this  ooimtry,  this  oaae  has  been  emnieonsly  cited  in  fsyor 
ii.  tiM  dootrine  of  a  pnsoriptiYe  light  to  an  easement  of  light  and  air)  hat  its 
astfaositj  on  this  point  is  not  followed  in  MuMindmiwittiS,  where  the  doctrina 
fA  saeieBt  lights^  as  undecstood  in  iBngiMiit^  is  discarded:  Rogen  v.  SawSnt 
lOGiay,  876;  JTaoto  y.  Hugo,  115  Mass.  204.  In  the  last  cam,  dedded  in 
1874,  the  principal  case  is  considered  and  explained,  and  shown  to  he  no 
asthority  in  &Yor  of  the  English  doctrine  of  ancient  lights.  The  conrt  say: 
'*In  Story  y.  O^h,  12  Hass.  157,  which  is  the  earliest  American  case,  the 
kw  was  stated  in  socordsnoe  wil^  the  En^^lish  anthorities.  Bat  it  is  to  be 
obasTYed  that  no  soggestion  appesn  to  hsYC  been  made  of  any  diflference  be> 
tween  the  laws  of  the  two  coaniries  in  this  respect,  and  that  the  facts  of  the 
ease  haxdly  reqiiiied  a  decision  apon  the  general  qaestion.  The  building  sold 
to  the  plaintiir  had  not  only  -windows,  bat  a  dm  in  each  story,  OYeriooking 
the  Yacaat  land  letained  l^  the  grantor,  and  af terwaxds  sold  to  and  bnilt 
apon  by  the  defandant;  and  the  tenanta  of  the  first  building,  and  of  other 
^»^M**g"  soRoanding  the  Yacant  land,  had  been  accastomed  to  nse  it^ 
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the  pennknon  of  the  ownar,  m  a  paange-way  for  the  poxpow  of  raoeivinf 
goods  into  the  bnilding^  end  of  depositing  empty  cadLS  end  boxes.  The 
only  objeotiona  made  to  the  maintenance  of  the  action  were:  1.  That  tbe 
plaintiff  had  not  declared  for  an  ancient  and  prescriptive  right  to  the  windovs 
and  doors;  2.  That  the  plaintiff  purchased  his  building  within  twenty  years; 
9L  That  the  defendant  purchased  his  land  from  the  same  grantor.  Sach 
were  the  circumstances  under  which  a  verdict  was  obtained  for  the  plaintiff, 
and  a  motion  for  a  new  trial  overruled." 

The  point  decided  in  the  case  is  referred  to  by  Selden,  X,  in  Lampman  t. 
Milks,  21  N.Y.  613^  who  says:  "I  will  refer,  upon  this  pointy  to  but  a  sin^plA 
American  case,  viz. :  Story  v.  Odin,  12  Hass.  157.  This  was  an  actum  for 
stopping  lights  not  alleged  to  be  anciaU,  The  essential  facts  of  the  caae^ 
and  the  point  of  the  decision,  are  very  clearly  stated  in  the  following  extract 
from  the  opinion  of  Jackson,  J.:  'The  town  of  Boston,  in  the  year  1795, 
owned  the  two  pieces  of  land  now  owned  by  the  plaintiff  and  defendant. 
They  then  sold  to  the  plaintiff  the  piece  now  owned  by  him.  Thia  piece 
then  had  upon  it  a  building  like  that  afterwards  erected  by  the  plaintiff  upon 
the  same  foundations,  and  with  doors  and  windows  corresponding  to  those  in 
the  new  building.  This  grant  being  without  any  exception,  or  any  reserva* 
tionof  a  right  to  build  upon  the  adjoining  ground,  or  to  stop  the  lights  in  the 
building  which  they  sold,  it  is  clear  that  the  grantors  themselves  could  not 
afterwards  lawfully  stop  those  lights^  and  thus  defeat  or  impair  their  own 
grant.  As  they  could  not  do  this  thonselves,  so  neither  could  they  convey  a 
tight  to  do  it  to  a  stranger.  No  lapse  of  time  was  necessary  to  confirm  this 
light  to  the  plaintiff'  This  case  is  important^  because  it  expressly  shows 
that  the  court  considered  the  question,  whether  it  is  incumbent  upon  the 
purchaser  to  secure  by  covenant  Ayi«fein£^  benefits  not  naturally  belonging  to 
the  tenement  purchased,  but  previously  conferred  upon  it  at  the  expense  of 
other  lands  of  the  grantor;  orwhether  the  grantor  must  himself  guard  against 
transferring  the  right  to  such  benefits.  The  oonclusion,  as  we  have  seen, 
was,  that  such  benefits  remain  attached  to  the  tenement  conveyed,  unless  the^ 
tight  to  subvert  them  is  expressly  reserved.** 

From  these  referenoes,  it  will  be  seen  that  the  doctrine  laid  down  in  the 
principal  case  is,  that  where  the  owner  of  land  sells  a  part^  with  a  oertain 
privilege  or  easement  attached,  necessary  to  its  full  enjoyment,  where  there 
is  no  express  reservation,  he  cannot  himself  use  another  part^  nor  grant  sooh 
tight^  so  as  to  deprive  the  grantee  of  the  first  part  of  such  privilege  or  ease 
ment.  And  this  case  is  now  dted  as  holding  this  doctrine:  Ja$ies  v.  Jenkms, 
84  Md.  1.;  CUy  qf  QtUney  v.  Jones,  76  JH  231;  Ray  v.  Sweney,  Court  of 
Appeals,  Kentucky,  March,  1878  [see  14  Bush];  Waahbum  on  Easementa, 
500.  This  is  a  doctrine  weU  known  to  the  common  law;  Ifiehdas  v.  Cham" 
herlain,  Cro.  Jaa  121,  is  the  leading  case,  and  the  one  which  has  always  been 
regarded  as  settling  the  law  on  this  subject.  Here  '*  it  was  held  by  all  the 
oourt,  upon  demurrer,  that  if  one  erects  a  house,  and  build  a  conduit  thereto 
in  another  part  of  his  land,  and  convey  water  by  pipes  to  the  honse^  and 
afterwards  sell  the  house  with  the  appurtenances,  excepting  the  land,  or  sell 
the  land  to  another,  reserving  to  himself  the  house,  the  conduits  and  pipes 
pass  with  the  house,  because  it  is  necesssry  and  quasi  appendant  thereto; 
and  he  shall  have  liberty  by  law  to  dig  in  the  land  for  mending  hia  pipes  or 
making  them  new,  as  the  case  may  require."  To  the  same  effect  see:  lTni$ed 
SUeUs  v.  AppUUm,  1  Sumn.  492;  New  Ipswich  Factory  y.  BaichMer,  3  N.  H. 
190;  Lampman  v.  Milks,  21  K.  Y.  505. 

l^AsaaasT  or  Liobt  Ain>  Anu— It  has  been  observed  that  this  case  has 
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been  moBBomdj  reguded  as  bolding  the  En^^iih  dootrine  of  an  aaaamentia 
la^jtkl  and  air.  but  it  ia  now  no  longer  aathoritatiYe  on  thia  point.  The  Eng- 
lish doctrine^  wlieAliflr  it  iraa  in  the  oommon  law  or  not  at  the  time  of  oar 
Benrohition,  waa  foond  entirely  nnaoiiable  to  the  policy  of  a  new  and  growing 
eoantiy,  and  ezoept  in  Delaware^  New  Jersey,  Louisiana  and  lUinoia  it  is 
jiicarded  by  our  ooarta.  In  "Sew  York,  in  the  leading  case  of  Parker  v. 
iWe.  19  Wend.  809^  the  doctrine  is  denied  in  an  elaborate  decision  by  Bran- 
son, J.;  Kelson,  G.  J.»  concoRing;  bat  Ckiwen,  J«,  dissenting  Waahbain^ 
on  Beal  Ptopi,  VoL  2,  pc  346,  thos  sommariaes  the  decisions:  "The  tendency 
of  late  yeara  in  thia  conntry  haa  been  ag^dnst  the  doctrine  of  gaining  a  pre- 
•criptiTe  ri^t  to  the  enjoyment  of  light  and  air,  as  an  easement  appurtenant 
te  an  estate^  on  the  ground  that  it  is  incompatible  with  the  condition  of  a 
country  which  is  nndergoing  such  zadieal  changes  in  the  progress  of  its  growth* 
And  while  Dlinoia  and  New  Jersey,  aa  well  as  Tionisiana,  retain  the  common 
law  on  this  aabjeet  aa  it  haa  been  understood  in  England^  in  New  York,  Maa- 
•aehnaetti,  Soath  Carolina,  Maine,  Marylsnd,  Alabama,  Penmylyania  and 
Oonneetieut  it  haa  been  diacaxded.**  In  addition  to  these  atatea  which  have 
dinarded  the  conmion  law  on  tlna  aubject,  are  Indiana,  Kentucky  and  Iowa» 
in  which  the  point  has  been  lately  raised  and  decided  for  the  first  time.  In 
Sum  Y.  ffamdt^  66  Ind.  65»  decided  in  1877,  the  question  came  for  the  first 
time  before  the  court,  and  the  conmion  law  doctrine  waa  discaided  aa  inap- 
pliesble  to  our  oondiiion  and  policy.  Biddle^  J.,  noticing  decisions  in  favor 
of  the  doctrine^  remarks:  *'1ji  Bobe$om  r.  PuUnger^  1  Green  Ch.  67,  it  is  held 
tiiat  when  ancient  lij^ta  have  existed  for  upwards  of  twenty  years  undia* 
tarbed,  the  owner  of  an  adjoining  lot  has  no  ri^t  to  obstruct  them,  but  thia 
CMS  waa  decided  mainly  on  the  authority  of  Siory  v.  Otftn,  12  Hass.  157, 
irtiieh  haa  long  ceased  to  be  the  law  of  Massachuaetts;  for  in  the  case  of  i2aii- 
dsfly.  Samdermm^  111  Mass.  114,  decided  more  than  sixty  yeara  later,  it  ii 
sipioMly  held  that  'it  is  the  established  law  in  this  commonweslth  that  an 
of  lig^t  and  air  cannot  be  acquired  by  prescription,'  in  support  of 
many  caaea  are  cited.  In  the  case  of  Durtir*  Soiddancp  1  La.  An.  407, 
vfaoe  the  eaaement  of  light  to  a  window  waa  coupled  with  the  right  of  way 
tinoogh  apaasags,  it  waaheldthat  they  couldnot  be  ohstruoted;  but  the  decision 
vas  expteaaly  placed  upon  the  ground  that  these  serntudes  were  virible  and 
palpahls^  and  on  an  examination  of  the  property  the  purchaser  must  have 
seen  them;  the  court  remarking  that,  'could  we  believe  that  he  waa  ignorant 
olthem,  •  very  different  case  would  have  been  presented.'  In  the  case  of 
(Tcrfter  t.  Grabe^  16  JH  217,  it  is  held  that  'twenty  yeara'  uninterrupted 
ind  unquestioned  enjoyment  of  lights,  constitutes  them  ancient  lights, 
b  the  enjoyment  of  which  the  owner  will  be  protected.'  ButOaton,  J.,  ina 
sspsBste  opinion,  evidently  doubta  the  wisdom  of  the  rule,  and  Treat,  C.  J., 
dksentod.  These  three  cases  are  all  the  dedsiona  we  can  find,  and  theaa 
three  ststea— Kew  Jersey,  Louisiana  and  lUinoia— the  only  states  which  have 
adopted  the  English  rule  concerning  easements  ki  light  and  air  acquired  by 
ise  or  presaription,  and  the  case  in  Illinois  ii  Cie  only  one  fully  in  accord 
with  the  igngl^*^  JiMt^fintf^  aacl  ia  based  upon  a  full  adoption  of  the  EngUsh 
CQonnon  law  by  a  statute  of  the  state.  *  *  *  In  Iowa  the  English  doo- 
trine is  held  inapplicable:  Morrison  v.  Marquardt,  24  Iowa,  85l  In  Powell  v. 
Sma,  6  W.  Va.  1,  the  English  common  law  of  andentlij^ta  waa  disapproved. 
Ohio  has  decided  that  an  eaaement  in  light  and  air  to  be  supplied  to  one'a 
trindowa  from  the  preoiisea  of  another  cannot  be  acquired  by  use  or  prs* 
•eriptm:  MmOm  r.  SMeker,  19  Ohio  St  135." 
like  qusstion  was  zeoontly,  for  the  first  time,  prssentsd  to  the '  mrt  of  19* 
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peals  in  Kentnoky  in  Aiy  t.  Swemeif  (KmcIi,  1878,)  and  Cofar,  J.  thowB  tlial^ 
ezoept  in  Tllinfli^  New  Jeney,  and  Tiowiiiana,  the  Kngliah  dootrino  is  dia- 
eardad*    It  ia  hare  held  that  no  eaaement  of  lij^t  and  air  oan  bo  acquired  hy 
preaoriptiony  and  that  the  English  law  on  the  sabjeet  does  not  prevail  in  Ken* 
tacky.    The  opinion  statea  that  ''theie  are,  no  doabt^  cases  in  which  the 
giant  of  the  light  to  enjoy  li^t  and  air  flowing  into  windows  over  the  land 
adjacent  has  been  implied.    As  if  A.  sells  a  house  with  windows  overiocddng 
his  adjacent  land,  and  lij^  and  air  throng  these  windows  are  nepinesaij  to 
the  comfortable  enjoyment  of  the  hoose,  nnder  some  oiroamstanceB  A.  mmy 
not  afterwards,  by  bnilding  on  the  adjacent  land,  or  otherwise,  obstruct  the 
flow  of  light  and  air  so  as  materially  to  interfere  with  the  comfortable  enjoy- 
ment of  the  house,  bnt  will  be  presnmed  to  have  granted  with  the  hooae 
that  which  ia  necessary  to  ita  reasonable  nse  and  enjoyment:  Storp  t.  Odtn, 
12 Mass.  167;Pa2msr  t.  Fldeher,  1  Lev.  122;  BomweUv.  iVyor,6Mod.  116; 
United  States  y.  Appletoiif  I  Somn.  492.   Bnt  thia  doctrine  ia  not  nniTers- 
ally  recognised.    •    *    •    But  no  case  can  be  fonnd  in  thia  ooontiy  at  leasts 
in  which  it  has  been  held  that  by  the  sale  of  a  vacant  lot  in  a  town  or  city, 
the  vendor  parts,  by  implication,  with  the  li^t  to  bnild  npon  his  adjaoent 
vacant  lot  so  as  to  obstroct  windows  or  docn  placed  by  his  vendee  in  n  house 
erected  on  his  lot" 

There  is  a  ease  in  Delaware^  however,  where  this  position  Im  held,  CXoiosoii 
Y.  Prtntfoae,  16  Am.  L.  Beg:  6.  The  opinion  in  this  case  by  ChanosHor  Bates^ 
is  remarkably  able  and  exhanstive.  The  coarse  of  decisions  in  this  ooontry 
and  ignglMi^i  ii  traced,  and  the  oondosion  is  reached  that  the  doctrine  of  an 
easement  in  light  and  air  waa  an  old  established  one  in  the  common  law,  and 
waa  placed  on  the  same  principle  as  other  prescriptive  ri^ts,  and  that  in  the 
adoption  of  the  ^^"■*wm«  hiir  at  the  time  of  the  Bevohttion  we  neoessarily  in- 
corporated such  doctrine  in  oar  law,  which  ahoald  be  observed  l^  theooorts, 
until  the  legislatoie  thought  fit  to  Abrogate  il 

In  Maryland,  in  Cherry  T.iSiCeif^  11  Md.  24,  the  common  law  waa  denied  to  be 
in  force;  bat  in  Janes  v.  /enJbiM,  34  Md.  1,  8.  0.  6  Am.  Bepw  800,  an  important 
limitation  ii  placed  on  the  doctrine  previously  laid  down.  In  /ones  y.  ./en- 
1^  it  iiheld  that  wherea  common  proprietor  conveys,  aneaaementor  aervi- 
tode  of  l]|^t  may  be  implied  under  certain  drcumstanoea.  The  court  adverts 
with  approval  to  the  statement  of  Addison  on  Torts,  90t  where  he  says:  "  If 
the  owner  of  a  house  and  the  surrounding  land  sells  the  house  without  the 
land,  a  free  passage  for  so  much  light  and  air  as  may  be  reasonably  necessary 
for  tiie  beneficial  occupation  and  enjoyment  of  the  house  is  impliedly  granted 
by  the  vendor  across  his  own  adjoining  unsold  land  unless  the  privilege  is 
excluded  by  the  express  terms  of  the  conveyance.  The  vendor,  therefore^ 
cannot  build  on  his  own  adjoining  land  so  as  to  obstruct  the  aocess  of  light 
and  air  to  the  windows  of  the  house.  Having  granted  the  houscb  he  can  do 
no  act  in  derogation  of  his  own  grant.  And  if  he  sells  and  conveys  the  house 
toone  man,  and  the  adjoining  land  to  another,  the  purchaser  of  the  adjoining 
land  cannot  build  so  as  to  darken  or  obstruct  the  windows  of  the  house,  al- 
though such  adjoining  lend  may  have  been  described  as  building  land,  and  the 
intention  to  build  thereon  may  have  been  known  to  thepurdhaeer  atthe  time 
he  purchased  it."    The  court  then  say: 

''The  principle  here  asserted  is  well  founded  in  the  <^«T!'T>m*  law,  and  has 
been  reoognised  and  impliedly  approved  by  thia  court  in  the  case  of  Cherry 
T.  Stein,  11  Md.  1.  In  that  case  the  English  doctrine  in  regard  to  ancient 
lights  was  rejected  as  being  inapplicable  here^  becanae  if  adopted  it  would 
gnatly  interfere  with  and  impede  the  n^id  changes  and  improvementa  con* 
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itiiitij  going  on  in  our  eHies  and  viOagM.  Tliat  doctrine,  howover,  wink 
foondBd  in  tba  prasiimptio&  of gnnt»  is  eridenoed  and  establiahed  hyvm  and 
tone  only.  But  not  ao  in  the  oaae  of  a  common  proprietor  ocnTeying  two 
adjoining  tenementa  to  diffiorent  pezaona,  and  the  fint  granted  tenement  is 
at  the  time  in  the  foil  enjoyment  of  windows  oTerlooking  the  other.  In  such 
ease  the  qneation  ia,  what  paaaed  by  the  grant  or  conveyance?  The  grantnr 
being  the  owner  of  both  tenements,  conld,  for  the  benefit  of  the  tenement 
gmtedy  fix  npon  hia  remaining  tenement  any  servitnde  he  thought  proper. 
That  being  ao^  the  telatiye  righta  and  incidents  of  the  two  tenementa  most  be 
tak«i  aa  fixed  at  the  time  of  aeveranoe  by  the  first  grant;  and  imless  restric- 
tive worda  are  need,  each  will  retain*  aa  between  the  two,  all  sach  incidents 
and  eaaaments  aa  are  then  openly  and  visibly  attached  to  and  used  by  it. 
And  there  is  no  exception  to  this  rule  in  regard  to  light  and  air;  thongh  the 
ofjbA  to  light  and  air  thna  acquired  is  founded,  as  we  have  observed,  in  very 
diffBTsnt  principles  from  those  upon  which  the  rejected  doctrine  of  ancient 
Ug^  is  fbmided.  The  distinction  is.  most  obvious.  We  think,  therefore, 
that  it  ia  plain  the  conveyance  to  Joseph  W.  Jenkins  paaaed  the  full  right  to 
the  free  nae  and  enjoyment  of  the  lighta  in  the  wall  as  they  then  existed  aa 
an  incidBnt  and  appurtenance  to  the  land  conveyed  and  as  appurtenant  to 
the  prsmiaeB  will  pass  therewith  to  all  successive  owners  of  the  property. 
And  aa  the  grantor,  after  the  conveyance^  conld  not  himself  lawfully  hinder 
or  bhstmct  the  light  and  air  from  those  windows,  and  thus  derogate  from 
ths  grmt,  it  is  dear  he  could  not  transfer  to  the  appellant  any  right  to  do 
io^  and,  oonseqnently,  the  latter  took  the  western  lot  with  the  servitude 
•anaxed  for  tiie  benefit  of  the  eaatem  lot:**  Story  v.  Odim,  12  Mass.  167." 

In  ZViyls  T.  Xonf,  64  N.  T.  432,  it  ia  held  that  the  grantee  of  a  building 
and  a  portion  of  a  lot  on  which  it  atood,  oonld  take  no  right  to  the 
air  fram  the  balance  of  the  lot 
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IkAB  or  Captubs  no  OBOUim  ion  ABAxmovisa, — ^An  American  veaael 
at  Bnenoe  Ayiea  when  the  newa  of  the  war  between  the  United 
and  Great  Britain  reached  that  place;  at  the  same  time  two 
British  vcsiols  of  war  were  lying  in  the  river  below  the  vomoI,  whose 
eomnumders  expressed  their  intention  of  captnring  any  American  vessel 
thatattempted  to  go  to  sea.  From  this  cause  alone  the  veasel  was  pre- 
Tented  from  sailing  and  an  abandonment  offered  to  the  inanrers.  It  was 
held  there  was  no  loss  absolute  or  technical  that  would  anthoriae  an 
abandonment. 

Anuifpsrr  on  a  policy  of  insurance  on  the  ship  Laura  and 
appnrtenances  at  and  from  Boston  to  a  port  or  ports  on  the  river 
Plate,  at  and  from  thence  to  Boston,  or  port  or  ports  of  discharge 
b  the  United  States,  with  liberty  to  touch  at  ports  in  Brazil 
on  the  outward  and  homeward  passages.  The  plaintiff  claimed 
for  a  total  loss  by  reason  of  capture  by  British  ships  of  war  at 
Buenos  Ayres.    It  appeared  in  evidence  that  the  Laura  arrired 


64  Bbsweb  v.  Union  Ins.  Co.  [Mass 

at  Buenos  Ayres  on  the  twelfth  of  September » 1812;  and  that  on 
the  sixth  of  October  following  news  of  the  war  between  Great 
Britain  and  the  United  States  was  received.  At  that  time  the 
Laura  was  ready  to  proceed  on  her  homeward  yoyage,  but  two 
British  ships  of  war  were  lying  in  the  Plate  below  Baenos 
AyreSy  which  would  have  to  be  passed  in  order  to  get  to  sea, 
and  it  was  impossible  to  go  down  the  riyer  without  being  cap* 
tared  by  them.  The  officers  of  these  vessels  had  made  it 
known  to  the  master  of  the  Laura,  and  to  the  masters  of  other 
American  vessels  then  in  Baenos  Ayres,  their  intention  to  cap- 
ture the  American  ships  if  they  should  attempt  to  go  to  sea* 
From  this  cause  alone  the  Laura  was  prevented  from  sailing. 
Li  March,  1813,  the  master  made  his  protest  at  Baenos  Ayres^ 
a  copy  of  which  was  forwarded  to  plaintiff's  agent,  who  imme- 
diately offered  to  abandon  to  the  defendants.  The  abandon- 
ment was  not  accepted. 

Pursuant  to  instructions  the  jury  found  for  the  defendants; 
whereupon  the  plaintiff  moved  for  a  new  tiiaL 

Pre90oU,  for  the  plaintiff. 

Hubbard,  contra. 

By  CouBT.  We  consider  this  case  as  coming  directly  within 
the  principles  laid  down  in  the  case  of  Richardson  v.  Maine  Rre 
and  Marine  Ins,  Co.,  6  Mass.  102  [4  Am.  Dec.  92].  The  offer 
to  abandon  was  not  founded  on  any  loss,  technical  or  absolute. 
There  was  no  application  of  hostile  force  to  prevent  the  sailing 
of  the  ship;  and  although  her  sailing  would  have  been  attended 
with  imminent  risk,  yet,  if  that  risk  would  authorize  an  aban- 
donment, the  fear  of  capture  would  become  a  peril  insured 
against  contrary  to  the  decision  before  referred  to.  This  is 
certainly  a  veiy  strong  case,  but  we  cannot  make  new  and  nice 
distinctions.  All  the  cases  relied  upon  by  the  plaintiff's  coun- 
sel were  considered  by  the  court,  when  they  established  the 
principle,  that  fear  of  a  peril,  however  well  grounded,  vrill  not 
justify  an  abandonment. 

Judgment  according  to  the  verdict. 

See  for  a  siniiUr  decinon,  Craig  v.  United  Ins,  Co,,  5  Am,  Deo.  222;  and 
M  to  the  right  to  abandon  when  the  port  of  ^^flFinfttiffln  it  imtnally  Mffukadflit. 
•ee  Schmidi  v.  UniUdlm.  Co ,  3  Am.  Dec.  319. 
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Homes  v.  Dana. 

PS1CAM.2M.] 

soft  MoKxr  SuMOBXBXD. — ^Where  leverml  powms  agieed  in  writing 
to  knd,  for  ihe  ottebliihment  of  a  newapaper,  the  rami  tabeoiibed  by 
iSbmn,  the  nme  to  be  paid  to  one  of  their  number  as  agents  nioh  agent 
may  inahitaan  an  action  against  tboee  siibscribeni  who  refiue  to  pay,  to 
leimbime  hinwdf  for  money  advanced  npon  the  faith  of  the  sabecrip* 


IiDSBiTATUs  aasiimpsit  for  money  laid  out  and  expended  by 
the  plaintiflii*  intestate,  Ebenezer  Larkin,  for  the  use  and  at  the 
request  of  the  defendant.  The  plaintiffs  gave  in  evidence, 
against  defendant's  objection^  a  paper  subsoribed  by  the  de- 
fendant, and  others,  in  which  the  subscribers  agreed  to  lend  to 
Eroett  &  Monroe  the  sum  set  opposite  their  respective  names, 
"  on  the  foUowing  conditions,  namely,  that  the  same  shall  be 
put  into  the  hands  of  Mr.  Ebenezer  Larkin,  to  be  appropriated 
exclusively  to  the  establishment  and  publication  of  a  newspaper, 
to  be  called  the  Boston  Patriot;  and  to  be  refunded  in  one  year 
with  interest,  if  the  profits  of  said  paper  will  admit,  after  pay- 
ing  all  neoessazy  expenses/'  allowing  Everett  a  certain  annual 
nlaiy  as  editor,  and  agreeing  to  demand  no  more  than  their 
proportionate  shares,  after  deducting  expenses,  if  the  profits 
were  not  sufficient  to  pay  them  in  full;  **  it  being  understood 
that  the  said  Ebeneser  Tiartin  shall  be  considered  our  agent,  to 
be  consulted  with  respect  to  the  appropriation  of  the  money, 
and  that  he  have  a  right  at  any  time  to  inspect  the  books  and 
accounts  relative  to  said  establishment.''  Larkin  agreed  to 
fBoerre  and  appropriate  the  money,  and  accept  the  agency;  and 
Everett  and  Monroe  agreed  to  account  vrith  Larkin,  and  to 
repay  to  him  all  sums  loaned  by  the  subscribers,  or  their  pro 
mfti,  as  provided  for  in  the  subscription,  at  the  end  pf  one  year* 
The  amount  subscribed,  including  the  sum  of  one  hundred 
dollars  set  opposite  defendant's  name,  was  one  thousand  dol« 
lars.  It  was  proved  that  the  intestate  had  advanced  a  large 
som  of  money  for  the  purposes  set  forth  in  the  subscription; 
and  the  jury  were  charged  that,  if  the  intestate  had  advanced 
this  money  upon  the  faith  of  the  subscriptions,  in  pursuance  of 
Ihe  trust  he  had  undertaken,  it  was  money  paid  to  the  use  of 
Uie  defendant,  and  that  the  law  would  raise  a  promise  on  his 
ptrttopay. 

Verdict  for  the  plaintiff,  and  motion  for  a  new  trial. 
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Parber^  for  the  plaintifffl. 
J.  21  AuaHn^  conira. 

By  OouBT.  Ab  to  the  first  objeotion  taken  by  the  oonnsel  for 
the  defendant,  that  the  contract  read  in  eTidenoe  was  not  admia- 
sible,  because  it  was  between  other  parties,  it  cannot  prevail. 
The  action  is  not  founded  upon  the  contract;  but  this  was  intro- 
duced collaterally,  to  show  the  circumstances  under  which  the 
money  was  paid  by  the  intestate  to  the  use  of  the  defendant. 
It  is,  in  this  respect,  like  a  note  or  bond  paid  by  one  not  a  party, 
at  the  request  of  the  obligor  or  promisor.  In  such  a  case  there 
can  be  no  doubt  the  instrument  would  be  proper  eTidenoe, 
although  between 'other  parties. 

Nor  is  the  objection  maintained,  that  this  was  a  contract  by 
the  defendant  merely  to  loan  money,  and  therefore  that  no  action 
would  lie  except  for  damages  for  the  non-performance.  The 
true  ground  of  the  action  is,  that  by  reason  of  the  contract  Lar- 
kin  was  led  to  confide  in  the  engagement  of  the  defendant,  so 
far  as  to  advance  his  own  money  for  him;  and  the  defendant 
and  the  other  subscribers,  having  made  Larkin  the  trustee,  to 
receive  and  appropriate  the  money  for  objects  of  importance  to 
them,  were  bound  in  equity  and  good  conscience  to  restore  it. 
The  only  question  which  could  arise  in  this  case  was,  whether 
Larkin  was  induced  to  advance  his  money  by  the  subscription 
and  by  the  confidence  placed  by  him  in  the  subscribers.  7'he 
juiy  having  so  found,  the  verdict  is  unquestionably  right. 

Judgment  according  to  the  verdict. 


The  dootriiie  of  tbm  oaae  it  approved  in  FarmiHffUm  Acadmnif  t.  AUm^  14 
Ifui.  176^  pott,  and  in  BrfaiU  v.  OoodnoWf  5  Pick.  229^  the  oonrt  give  the 
^following  intezpretation  of  the  principle  here  established:  "When  one  sub- 
monbea,  with  others,  a  som  id  money  to  osny  on  some  oommon  project,  law- 
:fiil  in  itself,  and  supposed  to  be  beneficial  to  the  projeotors,  and  money  is 
•iidvsnoed  upon  the  faith  of  such  snlscription,  an  action  for  money  paid,  laid 
.out  and  expended,  may  be  maintained  to  recover  the  amount  of  the  suhecrip- 
iion,  or  such  portion  of  it  as  will  be  e^jual  to  the  subscriber's  proportion  of 
the  expense  incurred."  See,  also^  Amhent  Academy  t.  CowU,  6  Id.  438^ 
citing  the  prindpsl  case. 

&MFkUl^  Academy  r.  JkiivU,  6  Anu  D^o,  162  and  note^  aa  to  liability  of 
subscribers  to  a  corporatian  not  in  existence  at  the  time  ol  subioriptioB. 
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Thurston  v.  Hancock* 

FiiTwriii  OiuvuiU. — When  on«  built  a  haaat  <m  hu  own  Ind,  witinn  twc 
itei  d  tii0  bemdaiy  line,  and  ten  yean  after  the  owner  of  the  land 
adjoiniqg  dug  ao  deep  into  hit  own  land  aa  to  endanger  tho  honae,  and 
tiM  owner  ol  the  hooae,  on  that  aoooant»  left  it  and  took  it  down,  it  was 
haUl  that  the  latter  oonld  not  reooTor  for  injnriea  done  to  the  building 
hntwaaentitladto  damagea  ariaing  fioni  the  fall  of  the  aoil  into  the  pit 

AanoB  on  the  case.  The  facta  appear  from  the  opinion. 
Terdiot  for  the  defendants,  and  motion  for  a  new  tiial. 

<ki»  and  PreaUm,  for  the  plainti£ 
Ayhoin  and  the  SoUoUat'Oeneral,  contra. 

Bj  Oonrty  Pibsib,  0.  J.  The  facts  agreed  present  a  case  of 
great  misfortane  and  loss,  and  one  which  has  indaced  us  to 
look  Tciy  minutely  into  the  authorities,  to  see  if  any  remedy 
exists  in  Iaw  against  those  who  hare  been  the  immediate  actors 
in  what  has  occasioned  the  loss;  bat  after  all  the  researches  we 
luTe  been  aUe  to  make  we  cannot  satisfy  oorselTes  that  the 
iMts  reported  will  maintain  this  action. 

The  plaintifF  purchased  his  land  in  the  year  1802,  on  the 
sommit  of  Beacon  Hill,  which  has  a  rapid  dediTiiy  on  all  sides. 
In  1804  he  erected  a  brick  dwelling-house  and  outhouses  on 
this  lot,  and  laid  his  foundation  on  the  western  side  within  two 
feet  of  his  boundary  line.  The  inhabitants  of  the  town  of  Bos- 
ton were  at  that  time  the  owners,  either  by  original  title  or  bj 
aaumntanrupted  possession  for  more  than  sixty  years,  of  the 
land  on  the  hill  lying  westwardly  of  the  lot  purchased  by  the 
plMw^lf  On  the  sixth  of  August,  1811,  the  defendants  pm> 
abased  of  the  town  the  land  situated  westwardly  of  the  said  lot 
owned  bj  the  plaintiff;  and  in  the  same  year  commenced  leyel- 
ingthe  hill  by  digging  and  carrying  away  the  gravel;  they  not 
aetnaUy  digging  up  to  the  line  of  dirision  between  them  and 
the  pldntiff,  but  keeping  five  or  six  feet  therefrom.  Neverthe- 
1ms,  by  reason  of  the  lull,  the  earth  fell  away,  so  as  in  some 
places  to  leave  the  plaintiffs  foundation-wall  bare,  and  so  to 
endanger  the  falling  of  his  house  as  to  make  it  prudent  and 
aeoessaiy,  in  the  opinion  of  skillful  persons,  for  the  safety  of 
the  lives  of  1iiwiqa1#  and  his  family,  to  remove  from  the  house; 
end  in  order  to  save  the  materials,  to  take  down  the  house,  and 
iorabuild  it  on  a  safer  foundation.    The  defendants  were  noti- 
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fied  of  the  probable  consequences  of  thus  digging  hj  the  plaini* 
iff,  and  were  warned  that  thej  would  be  called  upon  for  dam* 
ages  in  case  of  any  loss. 

The  manner  in  which  the  town  of  Boston  acquired  a  title  to 
the  land,  or  to  the  particular  use  to  which  it  was  appropriated, 
can  have  no  influence  upon  the  question,  as  the  fee  was  in  the 
town,  without  any  restriction  as  to  the  manner  in  which  the 
land  should  be  used  or  occupied. 

It  is  a  common  principle  of  the  civil  and  of  the  common  law 
that  the  proprietor  of  land,  unless  restrained  by  oorenant  or 
custom,  has  the  entire  dominion,  not  only  of  the  soil,  bat  of 
the  space  above  and  below  the  surface,  to  any  extent  he  may 
choose  to  occupy  it.  The  law  founded  upon  principles  of 
reason  and  common  utility  had  admitted  a  qualification  to  thia 
dominion,  restricting  the  proprietor  so  as  to  use  his  own,  as 
not  to  injure  the  property  or  impair  any  actual  existing  rights 
of  another.  Sic  utere  iuo  ni  alienum  rum  IcBdas*  Thus  no  man 
having  land  adjoining  his  neighbor's,  which  has  been  long 
built  upon,  shall  erect  a  building  in  such  manner  as  to  inter- 
rupt  the  light  or  the  air  of  his  neighbor's  house  or  expose  it  to 
injury  from  the  weather  or  to  unwholesome  smells.  But  this 
subjection  of  the  use  of  a  man's  own  property  to  the  conveni- 
ence of  his  neighbor  is  founded  upon  a  supposed  pre-existing 
right  in  his  neighbor  to  have  and  enjoy  the  privilege  which  by 
such  act  is  impaired.  Therefore  it  is  that  by  the  ancient  com- 
mon law  no  man  could  mamtain  an  action  against  the  owner  of 
an  adjoining  tract  of  land  for  interrupting  the  passage  of  the 
light  or  the  air  to  a  tenement  unless  the  tenement  thus  affected 
was  ancient,  so  that  the  plaintiff  could  prescribe  for  the  privi- 
lege of  which  he  had  been  deprired;  upon  the  common  notion 
of  prescription  that  there  was  formerly  a  grant  of  the  privilege, 
which  grant  has  been  lost  by  lapse  of  time,  although  the 
enjoyment  of  it  has  continued. 

Now,  in  such  case  of  a  grant  presumed  it  shall  for  the  pur- 
poses of  justice  be  further  presumed  that  it  wbb  from  the 
ancestor  of  the  man  interrupting  the  privilege,  or  from  those 
whose  estate  he  has;  so  as  to  control  him  in  the  use  of  his  own 
property  in  any  manner  that  shall  interfere  with  or  defeat  an 
ancient  grant  thus  supposed  to  have  been  made.  This  is  the 
only  way  of  accounting  for  the  common  law  principle  which 
gives  one  neighbor  an  action  against  another,  for  making  the 
same  use  of  his  property  which  he  has  made  of  his  own.  And 
it  is  a  reasonable  principle;  for  it  would  be  exceedingly  unjust 
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Qiat  BoooeBSiTe  pnfohaaerB  or  inberitois  of  an  estate  for  the 
spaoe  of  Bixtj  yeaxB,  with  certain  valnable  priTileges  attached 
to  ity  shoold  be  liable  to  be  distorbed  by  the  representatives  or 
sacceesozB  of  those  who  originally  granted,  or  consented  to,  or 
aoqniesoed  in,  the  nse  of  the  privilege.  It  is  true  that  of  late 
years,  the  conrts  in  England  have  sustained  actions  for  the 
ohetmction  of  soch  privfleges  of  much  shorter  duration  than 
Bixtj  years.  But  the  same  principle  is  preserved  of  the  pre- 
sumption of  a  grant.  And  indeed  the  modem  doctrine,  with 
respect  to  easements  and  privileges,  is  but  a  necessary  conse- 
quence of  late  decisions  that  grants  and  title  deeds  may  be 
pEQSumed  to  have  been  made,  although  the  titie  or  privilege 
dflimed  under  them  is  of  a  much  lat^  date  than  the  ancient 
time  of  prescription. 

The  plaintiff  cannot  pretend  to  found  his  action  upon  thin 
principle,  for  he  first  became  proprietor  of  the  land  in  1802,  and 
built  his  house  in  IBM,  ten  years  before  the  commencement  of 
his  suit.  So  tliat  if  the  presumption  of  a  grant  were  not  do* 
feated  by  showing  the  commencement  of  his  title  to  be  so  recent, 
yet  there  is  no  case  where  lees  than  twenly  years  has  entitied  a 
building  to  the  qualities  of  an  ancient  building,  so  as  to  give 
the  owner  a  right  to  tiie  continued  use  of  privileges,  the  full 
SDJoyment  of  which  necessarily  trenches  upon  his  neighbor's 
right  to  use  his  own  property  in  the  way  he  shall  deem  most  to 
his  advantage.  A  man  who  purchases  a  house,  or  succeeds  to 
one  which  has  the  marks  of  antiquity  about  it,  may  well  suppose 
that  all  its  privileges  of  right  appertain  to  the  house;  and,  in> 
deed,  they  oould  not  have  remained  so  long  without  the  culpar^ 
Ue  negligence  or  friendly  acquiescence  of  those  who  might 
originally  have  had  a  right  to  hinder  or  obstruct  them.  But  a 
man  who  himself  builds  a  house  adjoining  his  neighbor's  land, 
ought  to  foresee  the  probable  use  by  his  neighbor  of  the  adjoin- 
ing land,  and,  by  convention  with  his  neighbor,  or  by  a  different 
arrangement  of  his  house,  secure  himself  against  future  inter- 
ruption and  inconvenience.  This  seems  to  be  the  result  of  the 
cases  anciently  settled  in  England  upon  the  substance  of  nui- 
Banco  or  interruption  of  privileges  and  easements;  and  it  seems 
to  be  as  much  the  dictate  of  conmion  sense  and  sound  reason  as 
of  legal  authority. 

The  decisions  cited  hj  the  counsel  for  the  plaintiff,  1  Domat,  800, 
408;  Fits.  N.  B.  188;  9  Go.  69;  Pal.  636;  1  BoU.  Ab.  140;  Id. 
iSO;  SUngOy  v.  Barnard,  1  Boll.  430;  2  Boll.  Abr.  666;  2  Saund. 
€97;  Co.  lit.  66,  b;  1  Burr.  337;  6  T.  B.  411;  7  East,  368;   1 
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Bos.  &  P.  406;  8  WSs.  461,  in  support  of  this  aetion,  generally 
go  to  establish  only  the  general  principle^  that  a  remedy  liee  for 
one  who  is  injured  consequentially  by  the  acts  of  his  neighbor 
done  on  his  own  property.    The  civil  law  doctrine  cited  from 
Domat  will  be  found  upon  examination  to  go  no  further  than 
the  common  law  upon  the  subject.    For  although  ii  is  there 
laid  down  that  new  works  on  a  man's  ground  are  prohibited, 
provided  they  are  hurtful  to  others  who  have  a  right  to  hinder 
them,  and  that  the  person  erecting  them  shall  restore  things  to 
their  former  state,  and  repair  the  damages;  from  whence,  prob* 
ably,  the  common  law  remedy  of  abating  a  nuisance  as  well  aa 
recovery  of  damages;  yet  this  is  subsequently  explained  and 
qualified  in  another  part  of  the  same  chapter,  where  it  is  said 
that,  if  a  man  doeawhathehas  aright  to  do  upon  his  own  land, 
without  trespassing  upon  any  law,  custom,  title  or  possession, 
he  is  not  liable  to  damage  for  injurious  consequences,  unless  he 
does  it,  not  for  his  own  advantage,  but  maliciously,  and  the 
damages  shall  be  considered  as  casualties,  for  which  he  is  not 
answerable.    The  common  law  has  adopted  the  same  principle, 
considering  the  actual  enjoyment  of  an  easement  for  a  long 
course  of  years  as  establishing  a  right  which  cannot  with  impn* 
nity  be  impaired  by  him  who  is  the  owner  of  the  land  adjoining. 
The  only  case  cited  from  common  law  authorities,  tending  to 
show  that  a  mere  priority  of  building  operates  to  deprive  the 
tenant  of  an  adjoining  lot  of  the  right  of  occupying  and  using 
it  at  his  pleasure,  without  being  subjected  to  damages,  if  by 
such  use  he  should  injure  a  building  previously  erected,  is  that 
sf  SUnffsby  v.  Barnard^  dted  from  Bolle.    Sir  John  Slingsby 
brought  his  action  on  the  case  against  Barnard  and  Ball,  and 
dediured  that  he  was  seised  of  a  dweUing-house,  nuper  edifioahu^ 
and  that  Barnard  was  seised  of  a  house  next  adjoining;  and 
that  Barnard  and  Ball  under  him,  in  malring  a  cellar  under 
Bajmard's  house,  dug  so  near  the  foundation  of  the  plaintiff's 
house,  that  they  undermined  the  same  and  one  half  of  it  fell. 
Judgment  upon  the  declaration  veas  for  the  plaintiff,  no  objec- 
tion having  been  made  as  to  the  right  of  action,  but  only  to  the 
form  of  the  declaration.    The  report  of  this  case  is  very  short 
and  unsatisfactory,  it  not  appearing  whether  the  defenduit  con- 
fined  himself  in  his  digging  to  his  own  land,  or  whether  the 
house,  then  lately  built,  was  upon  a  new  or  an  old  foundation. 
Indeed,  it  seems  impossible  to  maintain  that  case  upon  the  facta 
made  to  appear  in  the  report,  without  denying  principles  which 
seem  to  have  been  deliberately  laid  down  in  other  books, 
equally  respectable  as  authorities. 
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ThnSy  in  Sidexfin,  167,  upon  a  special  verdict  the  case  was 
thus:  A.,  haring  a  certain  qnantitj  of  land  erected  a  new  house 
open  part  of  it,  and  leased  the  house  to  B.,  and  the  residne  of 
the  land  to  0.,  who  put  logs  and  other  things  upon  the  land 
adjoining  said  house,  so  that  the  windows  were  darkened,  etc. 
It  was  holden  that  B.  could  Tnaintain  case  against  0.  for  this 
injiuy.  But  the  reason  seems  to  be,  that  0.  took  his  lease  see- 
ing that  the  house  was  there,  and  that  he  should  not  any  more 
than  the  lessor,  render  the  house  first  leased  lees  yaluable  hj 
his  ohstmotions.  It  was,  however,  decided  in  the  same  case, 
that  if  one  seised  of  land  leased  forty  feet  of  it  to  A.  to  build 
upon,  and  another  forty  feet  toB.  to  build  upon,  and  one  builds 
a  house,  and  then  the  other  digs  a  cellar  upon  his  ground,  by 
wfaieh  the  wall  of  the  first  house  adjoining  faUs,  no  action  lies; 
and  so,  they  said,  it  was  adjudged  in  PigoU  v.  Surry,  The 
principle  of  this  decision  is,  that  both  parties  came  to  tiie  land 
with  equal  xig^bts  in  point  of  time  and  title;  and  that  he  who 
first  boilt  his  house  should  have  taken  care  to  stipulate  with 
his  neighbor,  or  to  foresee  the  accident  and  provide  against  it 
by  setting  his  house  sufficiently  within  his  line  to  avoid  the 
mischief.  In  the  same  case  it  is  stated,  as  resolved  by  the 
courts  thai  if  a  stranger  have  the  land  adjoining  to  a  new  house, 
he  may  build  new  houses,  etc.,  upon  his  land,  and  the  other 
shall  be  vrithout  remedy,  when  the  lights  are  darkened;  other* 
wise  when  the  house  first  built  was  an  ancient  one. 

In  BoUe's  Abridgement,  566,  A.,  seised  in  fee  of  copyhold 
estate,  next  adjoining  land  of  B.  erects  a  new  house  upon  his 
copyhold,  and  a  part  is  built  upon  the  confines  next  adjoining 
the  land  of  B.,  and  B.  afterwards  digs  his  land  so  near  the 
house  of  A.,  but  on  no  part  of  his  land,  that  the  foundation  of 
the  house,  and  even  the  house  itself,  fall;  yet  no  action  lies  for 
A.  against  B.,  because  it  was  the  folly  of  A.  that  he  built  his 
house  so  near  to  the  land  of  B.  For  by  his  own  act  he  shall 
not  hinder  B.  from  the  best  use  of  his  own  land  that  he  can. 
And  after  verdict  judgment  was  arrested.  The  reporter  adds, 
however,  that  it  seems  that  a  man  who  has  land  next  adjoining 
my  land,  cannot  dig  his  land  so  near  mine  as  to  cause  mine  to 
sUde  into  the  pit;  and,  if  an  action  be  brought  for  this,  it  will 
he. 

Although  at  first  view  the  opinion  of  Bolle  seems  to  be  at 
▼ttiance  with  the  decision  which  he  has  stated,  yet  they  are 
easily  reconciled  vdth  sound  principles.  A  man  in  digging 
upon  his  own  land  is  to  have  regard  to  the  position  of  hisneigh* 
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bar's  land,  and  the  pxobable  oonsequences  to  his  neighbor ,  if  he 
digs  too  near  his  line;  and  if  he  disturbs  the  natural  state  of 
soil,  he  shall  answer  in  damages;  but  he  is  answerable  only  for 
the  natural  and  neoessaxy  consequences  of  his  act,  and  not  for 
the  yalue  of  a  house  put  upon  or  near  the  line  by  his  neig^hbor. 
For,  in  so  placing  the  house,  the  neighbor  was  in  fault,  and 
ought  to  have  taken  better  care  of  his  interest. 

If  this  be  the  law,  the  case  before  us  is  settled  by  it,  and  we 
have  not  been  able  to  discover  that  the  doctrine  has  ever  been 
OTCiTuled,  nor  to  discern  any  good  reason  why  it  should  be. 
The  plaintiff  purchased  the  land  in  1802.    At  that  time  the  in- 
habitants of  Boston  were  in  possession,  and  the  owners  of  the 
adjoining  land  now  by  the  defendants.    The  plaintiff  built  his 
house  within  two  feet  of  the  western  line  of  the  lot,  knowing 
that  the  town,  or  those  who  should  hold  under  it,  had  a  right 
to  build  equally  near  to  the  line,  or  to  dig  down  into  the  soil  for 
any  other  lawful  purpose.    He  knew  also  the  shape  and  nature 
of  the  ground,  and  that  it  was  impossible  to  dig  there  without 
causing  excaTations.    He  built  at  his  peril;  for  it  was  not  poe- 
sible  for  him,  merely  by  building  upon  his  own  ground,  to  de- 
prive the  other  party  of  such  use  of  lus  as  he  should  deem  most 
advantageous.    There  was  no  right  acquired  by  his  ten  years' 
occupation,  to  keep  his  neighbor  at  a  convenient  distance  from 
him.    He  could  not  have  maintained  an  action  for  obstructing 
the  light  or  air;  because  he  should  have  known  that  in  the 
course  of  improvements  on  the  adjoining  land,  the  light  and 
air  might  be  obstructed.    It  is,  in  fact,  damnum  abeque  injvaria. 

By  the  authority  above  cited,  however,  it  would  appear  that 
for  the  loss  of,  or  injury  to,  the  soil  merely,  his  action  may  be 
sustained.  The  defendants  should  have  anticipated  the  conse- 
quences of  digging  so  near  the  line;  and  they  are  answerable 
for  the  direct  consequential  damage  to  the  plaintiff,  although 
not  for  the  adventitious  damage  arising  from  his  putting 
house  in  a  dangerous  position. 


The  langoage  of  Lord  EUenbonmgh,  in  Sta$ueU  v.  JoUardt  1  Selw.  K.  P. 
444,  that  "when  a  man  builds  to  the  extremity  of  hii  land,  and  has  enjoyed 
hia  building  for  more  than  twenty  years,  upon  analogy  to  the  mle  as  to  lij^ta^ 
he  aoqnires  a  right  to  support,  or,  as  it  were,  of  lesning  to  his  neighbor's  sofly 
so  that  his  neighbor  eannot  dig  so  near  as  to  remove  his  sapport*  bat  other- 
mao  as  to  a  honse  newly  built,"  has  been  quoted  in  many  subsequent  de- 
oisions  as  establishing  the  doctrine  that  the  right  of  support  for  one's  building 
from  the  preouses  of  another  may  be  acquired  by  prescription.  That  a  ri^t 
to  light  cannot  be  acquired  in  this  oonntiy  by  lapse  of  time  merely  has  been 
shown  in  the  note  to  Story  t.  Odin,  ante;  and  that  the  opinion  as  to  latecal 
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.rapport  ezpraoMd  by  Lord  EDenboron^  mpm,  ii  not  now  followed  In  Eng* 
land  or  in  the  United  Stftteo,  is  manifoit  from  recent  dednoni. 

PBaBCBiPTiTB  BaoBT  TO  LATERAL  SvppOBT. — ^In  tbe  case  of  Angu$  v.  Dal^ 
ton,  I*  K  8  Q.  K  B.  85,  tbia  nibjeotTeoeiTed  a  fall  and  careful  exumnatioo. 
Tbe  action  was  bcaii^t  by  the  owner  of  a  fiujtory  againat  the  defendant  for 
making  an  «zcaT«tion  nnder  an  adjoining  building  in  anoh  a  manner  aa  to 
leaTO  part  of  the  faetoiy  without  aoffioient  support,  thus  causing  it  to  falL 
The  buOdingi  had  been  erected  npwanls  of  a  hundred  years,  and  apparently 
built  abont  the  same  time;  they  had  been  oocupied  as  dwellings  untfl  twenty- 
seven  years  prior  to  the  accident,  when  the  plaintiffs  predeoeasor  had  oon« 
vetted  his  boilding  into  a  factory  by  removing  some  of  the  inner  walls  and 
raising  brickworks  to  servo  as  a  chinmey  and  supports  for  the  floors.    Al- 
tbou^  Lnsh»  J.,  was  of  opinion  that  a  right  to  the  support  of  the  factory  by 
the  adjacent  aoQ  had  been  acquired  by  prescription,  MeUor,  J.,  and  Cock- 
bom,  C.  J.,  held  otherwise.    As  this  is  the  first  instance  in  which  the 
^estioa  of  lateral  support  was  presented  to  an  Rnglish  court  in  banc,  the 
case  isof  greet  importance;  and  the  following  extract  from  the  opinion  of  the 
Cbatd  Justioe  will  be  of  interest:  "Where  land  has  been  sold  by  the  owner 
for  the  express  puipcse  of  being  built  upon,  or  where  from  otiier  droum- 
stances  a  grsat  can  reasonably  be  implied,  I  agree  that  every  presumption 
should  be  made  and  every  inference  should  be  drawn  in  favor  of  suchan  ease- 
■Mot,  short  of  presuming  a  grant  when  it  is  undoubted  that  nono  has  ever 
eiiated.    Bat  in  the  absence  of  any  such  circumstances,  there  is  no  form  of 
in  which,  as  it  seems  to  me^  the  doctrine  of  presumption  shoyld  be 
csotioasly  and  sparingly  applied  than  the  easement  of  lateral  support. 
Per  this  eaeeirtent  is  obviously  of  a  very  anomalous  character.    In  every  other 
iarm  of  easement  the  party  whose  right  as  owner  is  prejudicially  affected  l^ 
the  user  has  the  means  of  resisting  it,  if  illegally  exercised.    In  the  case  of 
tbe  so-cslled   'sffirmative'  easements^  he  can  bring  his  action,  or  oppose 
pkysicsl  dfastmctian  to  the  exercise  of  the  asserted  right.    Even  in  the  case 
of  saother  negative  easement,  and  which  is  said  to  approach  the  more  nearly 
to  tins    that  of  lif^t— the  supposed  analogy  entirely  Mis.    For  although  no 
action  can  be  brou^t  against  a  neighboring  ownerfor  opening  windows  over^ 
looking  the  land  of  another,  there  is  still  the  remedy,  however  rude,  of 
physicsil  obstmotion  by  building  opposite  to  theoL    But  against  the  acquis!- 
tian  of  SQch  an  easement  as  the  one  here  in  question,  the  adjoining  owner  has 
DO  ramedy  or  means  of  resistance — ^unless,  indeed,  he  should  excavate  in  his 
own  hnmediately  adjacent  soil  while  the  neighboring  house  is  being  built,  or 
before  the  easement  has  been  fully  acquired,  for  the  purpose  of  causing  the 
koQse  to  falL    But  what  would  be  thought  of  a  man  who  thus  asserted  his 
li^t    Or  possibly,  as  in  the  present  instance,  he  may  have  built  to  tbe 
cxtramity  of  his  own  land,  and  may  require  the  support  of  his  soil  to  uphold 
his  own  house,  is  he  to  endanger  and  perhaps  destroy  his  own  house  by  ex- 
cavata^g  imder  it  for  the  purpose  of  preventing  his  neighbor  from  acquiring 
tiieij^rtol  support?    The  question,  as  it  seems  to  me,  answers  itselfL    To 
«y  tiiat  by  resson  of  an  adjoining  house  being  built  on  the  extremity  of  the 
owner's  soil,  a  right  of  support  ie-to  be  acquired  in  the  absence  of  any  grant 
«r  aaaent^  expsess  or  implied,  against  the  adjacent  owner,  who  may  be  alto* 
father  ignorant  whether  the  house  or  other  building  is  supported  l^  bis  soil 
ernot^  and  who,  whether  he  knows  it  or  not,  hSa  no  means  of  resisting  the 
aeqaii^tifln  of  any  kind,  appears  to  me  to  be  repugnant  to  reason  snd  common 
•staaa^  as  well  as  to  the  first  principles  of  justioe  and  right.  ** 
Tbe  ofaaraeter  of  the  easement  of  lateral  support  is  well  set  forth  in 
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optnion.    Moreoyer,  as  a  prMcripfeiTa  ri^^t  in  the  property  of  anothiMr  can* 
only  be  aoqriired  by  an  advene  exerciM  of  that  right  for  the  time  and  in  tbe 
manner  fixed  by  law,  and  most  be  tnch  an  invasion  of  that  other's  xi^t  as 
would  give  him  a  right  of  action  for  the  injnry  ocoasionod,  within  the  stat- 
utory time,  can  it  be  said  that  by  erecting  a  bctilding  on  one's  own  sat],  snob 
an  invasion  of  the  rights  of  an  adjoining  proprietor  is  therein  oocaaioned, 
as  win  give  the  latter  a  right  of  action  against  the  fonner?  What  is  the  xneas- 
nre  of  tiie  damages?    It  is  an  incident  ci  an  easement  that  it  shonld  be  open 
and  as  of  right,  in  order  to  raise  the  presomption  of  a  grant.  How  can  assent 
be  presomed  when  no  opportonity  is  oflfered  to  dissent?    "Where  the  enjoy- 
ment was  in  its  nature  hidden,  or,  although  it  was  apparent^  there  wea  no 
ready  means  of  resisting  it  within  the  power  of  the  servient  owner,  nnpant 
was  not  implied,  and  the  influenoe  of  twenty  years'  time,  therefore,  not 
acknowledged:"  Kapier  v.  BuJwinkle,  6  Bich.  (&  C.)  324,  per  Wazdlaw,  J., 
in  passing  upon  the  easement  under  consideration.    So  in  CfUmore  v.  DrUeoU^ 
122  Mass.  207,  0.  J.  Gray  says:  "It  is  difficult  to  see  how  the  owner  of  k 
house  can  acquire  by  prescription  a  right  to  have  it  supported  by  the  adjoin- 
ing land,  inasmuch  as  he  does  nothing  upon,  and  has  no  use  of  that  land, 
which  can  be  seen,  or  known,  or  interrupted,  or  sued  for  by  the  owner 
thereof  and  therefore  no  assent  of  the  latter  can  be  presumed  to  the  acquire- 
ment  of  any  right  in  his  land  by  the  former."    In  the  recent  case  of  MUeheU 
V.  MoffOTf  etc,,  qf  Borne,  49  Qa.  670,  this  question  was  presented  to  the  ooorl^ 
and  the  same  conclusion  reached.    Trippe,  J.,  says:  "The  doctrine  of  pr^ 
snnung  a  right,  by  grant  or  otherwise,  to  easement^  eta,  exists  where  one  is 
in  the  adverse  use  or  enjoyment  for  a  certain  period  of  an  incoEporeal  right. 
This  use  or  enjoyment  cannot  be  adverse,  unless  it  be  exercised  in  denial  of 
the  title,  and  in  derogation  of  the  rights  of  another  owner.    It  cannot  be 
adverse  to  another  owner,  unless  he  has  a  ri^t  of  action  on  aooount  of  a 
wrong  done  him."    After  stating  that  the  presumption  of  right,  by  grant  or 
otherwise,  may  well  apply  to  claims  whidi  reh^  to  <vw»winma^  markets, 
water-courses,  and  ways,  and  the  like,  the  judge  proceeds:  "  In  all  these  in- 
stances there  is  an  invasion  on  the  property  of  another,  or  his  bffliffiffial  inter* 
est  in  it  is  lessened.   The  wrong  done  may  be  redressed  by  immediate  action. 
*    *    *    But  it  is  difficulty  if  not  impossible,  to  see  how  this  doctrine  may 
be  applied  to  those  instances  of  easements,  so  called,  where  there  is  no  pos- 
session of  anything  belonging  to  another,  no  encroachment  upon  another'a 
ri^t»  no  adverse  user,  in  fact,  nothing  done  whatever,  against  which  snother 
oould  complain,  or  for  which  an  action  could  be  brought^  and  no  remedy 
existing,  whereby  to  prevent  such  a  presumption  from  arising."    On  sound 
principle,  and  the  uniform  opinions  expressed  in  these  recent  '^'^^m^^^n^  it 
may  be  safely  laid  down  that  the  owner  of  a  building  cannot^  by  lapse  of 
time  merely,  acquire  an  absolute  right  to  have  it  supported  by  the  adjacent 
soiL 

Latebal  SvnoBT  of  Soil.— Although  some  text-writers  state  that  the 
right  of  having  one  parcel  laterally  supported  by  the  other  is  a  right  whieh 
adjaoent  proprietors  of  land  have  by  reason  of  their  continuity,  Washburn 
on  Easements  and  Servitudes,  sec  429  ei  seg.;  yet  it  is  considered  that  the 
better  rule  is  that  as  stated  by  Wood,  in  his  Law  of  Nuisances,  sea  174: 
"Every  land-owner  has  a  right  to  have  his  soQ  preserved  intact^  as  ag;ynst 
its  own  weight  and  the  ordinary  effect  of  the  elementsi  •  •  •  27o 
damage  is  recoverable  except  for  the  actual  disturbance  of  the  integrity  of 
the  soil "  The  examination  of  the  authorities  upon  this  pointy  as  retered  to 
in  maintenance  of  the  position  taken  by  the  last  cited  anttor,  ia  eiosediBi|^ 
ustmotiva 
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Daiqahl— Upon  iht  qoatliaa  ci  the  amount  of  noorery  to  which  a  Uiul- 
owner  iiCBlifeled,  by  rmmm  of  injuiiea  ciaied  by  the  exoTitioM  made  npon 
the  mijobdikg  prmmmm,  the  role  laid  dowa  in  the  principal  oaaa^  though  qnea- 
tiaaed  in  aome  aingle  inatancea,  eatabliaheatheooReotmeaaoie^aileaataofar 
aa  the  Ma— ichnaritta  ooorta  are  ooocemed.  In  OUmorey,  Driaoottf  122  Maai. 
199^  an  action  to  recover  damagea  for  the  falling  of  plaintiff*a  land,  together  ^ 

with  a  fflooe  and  ahmbbeiy,  into  an  ezcaTation  made  in  land  adjoining  from 
five  to  ten  feet  deep,  the  ooort^  after  an  extenaiye  examination  of  the  oaaea 
in  tfata  eouitiy  and  in  England,  dnzing  the  oonree  of  which  they  refer  to 
Tkmrwiem  y.  Hameack  aa  "the  leading  American  caae  on  thia  aabjeot,"  aaaeaa 
the  damagea  in  an  amount  equal  to  the  loaa  of  and  injury  to  the  fdaintifr'a 
aoQ  akne:  ''But  ahe  (the  plaintiff)  cannot  maintain  an  action  for  the  injury 
to  her  fencee  and  ahrubbeiy,  beeauae  her  natural  right  and  her  coneeponding 
remedy  axe  eonfined  to  the  land  iteeU,  and  do  not  include  buildinga  or  other 
ia^toreraenta  therean:"  Id.  208.  See,  alao,  Foley  ▼.  Wy^  2  Allen,  131. 
In  OUmore  v.  DritcoU  the  court  did  not  consider  the  queetion  whether  negli- 
goioe  CD  the  part  of  the  defendant  would  enlarge  the  measure  of  damages,  ao 
as  to  diarge  him  for  injuriea  to  the  improvements  upon  the  soil,  "because 
the  ease  ataied  doea  not  find  that  he  waa  negligent,  noraet  out  any  &cts  from 
whieh  actual  negligence  can  be  inferred.**  So  in  the  caae  from  2  AUen  it 
seema  that  thou{^  the  injury  to  the  aoil,  occasioned  without  negligence  or 
mskillfiihissB,  may  be  compensated  for  in  damages,  yet,  to  support  an  action 
for  the  falling  of  the  building  into  excavationa  upon  adjacent  lands,  there 
moat  be  proof  of  want  of  due  care  or  actual  n^ligence.  The  injury  to  the 
aoil  is  independent  of  any  question  of  n^gligenoe:  122  Maas.  206;  Hay  v. 
Coftoes  CkK,  2  N.  Y.,  162;  Rkhardmm  ▼.  Vemumt  Cent,  S.  B.  Co.,  25  Vt.  471; 
IfeflWrvT.  Grani,  I  Dutch.  363,  in  which  caae  G.  J.  Green,  said  that,  ''the 
enly  tnie  criterion  of  damagea  ia  the  diminution  in  the  value  of  the  lot:"  Id. 
ML  That  there  must  be  proof  of  ne^gence  to  entitle  to  a  recovery  for 
iajuiea  to  the  building  see  PanUm  v.  Holland,  17  Johns.  92;  iMmUa  t.  Hoi- 
bn^k,  4  Flugo^  169,  173;  Biekardeon  v.  Vermont  Cent.  R.  R.  Co,,  ttupra;  Ife- 
Mrt  V.  Oramt,  arnpra;  Beard  t.  Murphy,  37  Vt.  99.  The  distinction  between 
the  TwpflT*"^*'^^*'*^  of  a  land-owner  for  injuriea  occasioned  by  digging  on  his 
own  had,  to  the  soil,  and  to  the  buildings  upon  the  soil  of  an  adjacent  pro- 
piste,  is  reoQgniaed  in  CUy  qf  Qyincy  v.  Jones,  76  IlL  231.  Justice  Schol- 
fiddy  in  delivering  the  opinion  of  the  court,  says:  "If  injury  is  sustained  to 
a  building  in  consequence  of  the  withdrawal  of  the  lateral  support  of  the 
ari^^kbocing  aoil,  when  it  has  been  withdrawn  with  reaaonable  akiU  and  care 
to  avoid  nnneceaaary  injury,  there  can  be  no  recovery;  but  if  injury  is  done 
tbe  1— ^1Jw*g  by  the  careless  and  negligent  manner  in  which  the  soil  is  with- 
dmwuy  the  owner  is  entitled  to  recover  to  the  extent  of  the  injury  thus  ocoa* 


The  renaoti  that  a  man  may  recover  for  an  injury  done  to  hia  land  by  aa 
sxeavstioii  in  the  premiaea  of  hia  neighbor,  but  not  for  an  injury,  by  aaimilar 
act.  to  hia  W'^^^^^g*  on  that  land,  seems  to  be  that  every  land-owner  is  en- 
titled to  have  his  land  preaerved  intact,  to  have  it  remain  aa  it  waa  in  ita 
aatoral  atateu  For  any  interference  with  thia  right  the  party  ao  interfering 
is  liable.  Bat  it  is  only  to  land  unincumbered  that  thia  rule  applies;  and  if 
coe  haa  ao  burdened  hia  land  with  buildings  aa  to  inoreaso  the  natural  prea- 
■oe  thsveof  upon  the  adjacent  aoil,  he  cannot  shift  the  consequences  of  such 
ad  upon  hia  neig^ibor.  The  neighboi^a  responsibility  for  causing  the  fall  of 
■oil  into  eoDoavations  on  his  land  remains  the  same;  but  if  it  appear  that  the 
idling  waa  the  result  of  wei|^ty  erectiona  upon  the  adjoining  land  hia  lia* 
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Inlity  11  ramored.  The  psrty  makmg  the  ereetio&fl  htm  oontribated  to  the 
OMue  of  the  loas  and,  in  order  to  reoorer  mnst  show  a  fiirelawiiwi^  ni^^- 
genee  or  want  of  dne  skill  on  the  part  of  one  digging  npoa  his  own  land: 
£eard  ▼.  Murphy,  wpra;  Charles  r,  Bamkm,  22  Mo.  666;  OOmorty.  DriaooU. 
mpra;  Washbnin  on  Easements,  etc,  sea  444;  Wood  on  Law  of  Nnisances, 
sea  178.  And  in  this  latter  xeferenoe  it  is  said:  "In  actions  for  injnziee  to 
the  xi^^t  of  support,  where  liability  is  sought  to  be  avoided,  on  the  groond 
that  there  are  erections  on  the  plaintiff*s  land  that  oontribated  to  the  injniy, 
it  is  incambent  on  the  defendant  to  make  oat  his  defense  by  elearly  estab- 
lishing the  fact  that  the  injoiy  woald  not  have  resalted  ezoept  for  Uie  erec- 
tions.'* The  distinction  is  recognized  in  O^NtU  r.  ffarkins,  8  Bosh,  650^ 
where  the  coart  held  that  an  ordinary  fence  was  not  each  a  straotiire  as 
would  by  its  weight  so  ineamber  the  soil  as  to  deprive  the  owner  of  bis  right 
to  reoover  for  loss  to  his  realty  withoat  proving  n^c^iganoe  or  nnskillfnlniiM 
on  the  part  of  his  neighbor  in  making  the  ezoavatian. 
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liaiCAM.987.] 

Pboof  op  Atxobhxt's  Authobitt. — ^Where  an  instmment  onder  seal  par- 
ports  to  have  been  ezeoated  by  an  attorney,  and  the  anthority  of  the 
attorney  is  diipated,  before  the  instrament  goes  to  the  Joiy,  the  letter 
of  attorney  most  be  prodnoed  to  the  coorti  who  are  to  Jadge  of  its  oom- 
petenqy.  But  in  simple  contracts,  where  the  agent's  anthority  may  be 
pcoved  by  parol,  the  foot  of  signing  and  the  power  to  sign  are  bothqnee- 
tions  for  the  joiy,  and  the  order  in  which  they  ahall  be  proved  is  imma- 


DiLBOATZON  OF  AuTHOBiTr. — ^Although  a  general  agent  of  a  trading  oom- 
pany  may  have  power  to  make  promissory  notes  binding  on  the  company, 
a  sab-agent  appointed  by  him  woald  not  have  sach  aathority. 

AatB  OF  SuB-AOXNT,  WHZN  BiKDiNO.— A  Bub-sgent^  appointed  to  pordiase 
stock  and  seU  goods  for  the  company,  may  boy  on  credit  if  not  prohib- 
ited; and  a  pronussory  note  given  by  sach  sab-agent,  not  being  Km^ii^t^ 
on  the  company,  will  not  extingniah  the  implied  promise  of  the  company 
to  pay  for  articles  so  porchased. 

Absuhpsit  on  a  promissory  note,  and  for  goods  sold  and  de- 
livered, being  the  same  goods  for  which  the  note  was  given. 
The  note  was  as  follows :  ' '  Boston,  January  20, 1810.  For  value 
received  of  Messrs.  Emerson  &  Little,  I  promise  to  pay  them, 
or  order,  seven  hundred  and  thirty-one  dollars  and  three  cents, 
in  twelve  months  and  grace,  for  the  Providence  Hat  Manufac- 
turing Company.  Frink  Bolperts/'  An  objection  to  the  note 
as  evidence,  until  proof  that  Boberts  was  the  agent  of  the  com- 
pany, with  power  to  bind  them,  was  rejected.  It  appeared  from 
the  testimony  of  Boberts  and  others,  and  from  documents  pro- 
duced in  evidence,  that  one  Buffum,  one  of  the  company,  was 
appointed  the  company's  agent  by  common  consent,  under  their 
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roles  and  oonBtitation;  that  Boberta  was  appointed  agent  hj 
Baflbm  to  manage  the  company's  business  in  Boston;  that  sack 
appointment  was  in  pursuance  of  a  written  agreement  between 
Buffom  and  Boberts^  who  gaye  a  bond  for  faithful  performance; 
that  Boffnm  kept  the  books  of  the  company  at  ProTidence  and 
had  an  account  with  Boberta  as  agent;  that  the  note  in  question 
was  giTen  for  a  lot  of  furs,  some  of  which  were  sent  to  ProTi- 
denoe  for  the  company's  use,  and  the  remainder  was  sold  in 
Boston  by  Buffum's  orders,  on  the  company's  account;  that 
Boberta  acted  as  agent  in  Boston  only,  and  had  a  store  there, 
orer  which  was  the  sign,  "  Provence  Hat  Manufacturing  Go's 
Store;"  and  that  Boberts  never  had  any  intercourse  with  any 
cf  the  company  but  Buffiun,  and  did  not  know  whether  any 
other  member  knew  of  his  appointment  or  not,  if  the  entries  in 
BufTmn's  books  was  not  OTidence  of  such  knowledge  on  their 
part  The  testimony  of  Boberts  to  these  facts  was  objected  to, 
but  receiTed.  The  juiy  were  directed  to  find  for  the  plaintifis, 
which  they  did.    Ifotion  for  a  new  trial. 

Crane,  for  the  plaintiffs. 

Bockwood^  contra. 

By  the  Court,  Pabkeb,  O.  J.  ScTeral  olyjeotions  have  been 
made  to  the  verdict  in  this  case,  which  we  will  consider  in  the 
order  in  which  they  haye  been  presented. 

First.  It  is  said  the  note  offered  to  the  jury  and  admitted  by 
the  judge,  purports  on  the  face  of  it  to  be  the  note  of  Frink 
Boberts,  and  so  will  not  support  the  dechuration:  Long  y.  Cot- 
Imm:  11  Mass.  97  [6  Am.  Dec.  160.]  But  there  is  no  color  for 
this  objection.  The  form  of  words  is  usual,  when  one  person 
intends  to  sign  for  another;  and  the  words,  ' '  for  the  Proyidence 
Hat  Manufacturing  Company,"  prefixed  to  Bobert's  name,  must 
be  considered  as  idle,  and  should  be  rejected,  unless  they  desig- 
nate the  character  in  which  he  gaye  his  signature. 

It  is  objected,  also,  that  the  note  was  permitted  to  go  to  the 
jury,  before  it  was  proved  to  haye  been  made  under  an  authorify 
bom  thoae  it  purports  to  bind.  But  it  is  immaterial  whether 
tbe  note  or  the  eyidence  of  its  authority  goes  first  to  the  jury 
who  must  determine  both  points.  Where  an  instrument  under 
seal  appears  to  be  executed  by  an  attorney,  and  the  authority  of 
the  attorney  is  disputed  before  the  instrument  shall  be  admitted 
to  the  jury,  the  letter  of  attorney  shall  be  produced  to  the  court, 
who  are  to  judge  of  its  competency  to  sustain  the  act  of  the 
tUomey.     But  in  all  contracts  made  by  agents  or  attorneys,  in 


' 
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which  the  aathoritj  maj  be  prored  bj  oral  testimonj,  the  fada 
of  BJgning,  and  the  power  to  sign  are  both  questionB  entirelj 
for  the  jury;  and  the  order  in  which  thej  shall  be  admitted  ia  a 
matter  of  indififerenoe. 

The  next  question  respects  the  competency  of  Roberts,  whose 
testimony  was  received  on  the  trial,  and  is  essential  to  the  sup- 
port of  the  verdict.  He  can  be  objected  to  solely  on  the  ground 
of  interest;  for,  considering  him  in  the  light  of  an  agent,  he  may 
testify  in  that  character,  and  he  ia  not  so  connected  with  the 
note  as  to  be  inadmissible  on  the  grounds  stated  in  the  case  of 
Ibnn  y.  Harrison,  8  T.  B.  767;  and  Buckland  ▼.  Tankard,  5  Id. 
678,  cited  in  the  argument.  On  the  point  of  interest,  if  he 
stands  equally  affected  towards  both  parties  he  is  competent; 
and  any  bias  he  may  have  towards  one  or  the  other  goes  to  hi» 
credibility  only.  Now,  by  the  note  itself  no  interest  can  be  im- 
puted; because,  prima  focie,  it  does  not  charge  him,  but  those 
for  whom  he  signed;  and  from  the  facta  testified  by  him,  and 
which,  for  this  purpose,  may  be  considered  as  testified  upon  the 
voir  dire,  he  is  clearly  as  much  interested  on  one  side  as  on  iho 
other.  For  if,  by  his  testimony  the  defendants  are  charged,  as 
they  have  settled  with  him,  and  allowed  him  the  amount  of  thia 
note,  they  will  have  a  right  of  action  against  him;  and  if  they 
are  discharged  for  want  of  authority  in  him  to  bind  them  in  the 
note,  the  payees  may  consider  it  a  note  given  by  him  personally, 
and  may  recover  the  amount  of  him.  We  are,  therefore,  satisfied 
that  he  is  a  competent  witness. 

These  preliminary  questions  being  thus  disposed  of  we  come  to 
the  principal  point  in  the  cause,  which  was  ably  argued  by  the 
counsel  on  both  sides.  The  first  question  is,  whether  the  noto 
declared  on  can,  from  the  evidence  in  the  case,  be  considered  as 
the  note  of  the  persons  who  have  associated  under  the  name  of 
' '  The  Providence  Hat  Manufacturing  Company. "  It  is  obvious, 
that,  to  give  it  this  character,  an  authority  from  the  company 
must  be  proved  to  have  been  in  Boberts  who  undertook  thus  to 
charge  them.  No  direct  authority  has  been  proved,  but  it  has 
been  insisted  that  Buffum,  viewed  either  as  agent  of  the  com- 
pany, or  as  one  of  the  associates  to  whom  the  principal  conduct 
of  the  business  was  left  by  common  consent,  has,  by  his  appoint- 
ment, the  evidence  of  which  is  in'  the  case,  constituted  Boberts 
an  agent  of  the  company,  with  authority  to  bind  them  in  this 
COD  tract. 

We  are  not  satisfied  that  the  plaintiffs  are  correct  in  the 
ground  thus  taken.     If  Buffum  is  to  be  viewed  as  an  agent 
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demlBg  his  authority  from  the  choice  of  the  compa&j,  his 
power  must  be  considered  to  be  limited  bv  the  terms  of  his 
appointment;  and,  although  the  general  administration  of  the 
alEuxB  of  the  company  were  intrusted  to  him,  we  see  no  power 
given  him  to  appoint  sub-agents.  Nor  can  such  power  be  im- 
plied, for  a  confidence  is  supposed  to  exist  between  principal 
and  agent  which  is  not  communicated  to  sub-agents,  selected 
and  appointed  only  by  the  agent.  There  is  no  doubt  that  the 
elerhs  and  other  persons  necessarily  employed  by  Buffum  to 
execute  the  business  of  the  company,  may  be  considered  as 
aerrants  of  the  company,  as  far  as  their  instrumentality  is  neces- 
aary  for  the  due  execution  of  the  general  concerns  of  the  com- 
pany, according  to  the  spirit  of  their  association..  Thus»  in  a 
concern  so  extensiye,  in  which  it  was  contemplated  to  monop- 
alise,  as  far  as  possible,  the  business  of  selling  hats,  factors 
might  be  employed  by  Buflum  to  bay  stotck  and  sell  the  manu- 
faotorea.  But  it  is  not  necessary,  nor  would  it  be  safe  to  allow 
persons  of  this  description  to  nuiike  promissory  notes,  or  other 
written  contracts,  to  bind  the  company.  It  would  be  difficult 
to  limit  such  transactions  to  cases  beneficial  to  the  company; 
and  it  would  be  unreasonable  to  commit  their  whole  interest 
into  the  hands  of  a  multitude  of  inferior  agents,  when  they  had 
appointed  a  principal  one  in  whom  they  had  reposed  all  their 
confidence.  Nor,  indeed,  does  it  appear  from  the  contract  be- 
tween Buffum  and  Boberts  that  such  a  power  as  is  contended 
for  was  attempted  to  be  giyen.  There  is  a  general  power  to 
boy  and  sell,  but  no  power  to  sign  notes  or  other  securities.  As 
bar  forth  as  credit  may  be  the  necessary  result  of  baying  and 
selling,  the  credit  of  the  company,  or  of  Buffum,  might  im- 
doobtedly  be  pledged;  for,  in  such  case,  it  will  be  correspondent 
on^  to  the  adTantage  gained  by  them  by  such  credit.  But  to 
thia  effect  the  power  of  giving  notes  is  not  necessary;  and  the 
exereise  of  it  may  be  dangerous.  Viewing  Buffum,  therefore, 
as  an  sjgent  only,  we  are  not  satisfied  that  he  could  transmit  the 
power  Tested  in  him  of  malring  the  company  answerable  upon 
a  promissory  note,  or  other  express  promise  to  pay.  And,  on 
the  other  hand,  if  he  is  considered  the  principal  of  a  trading- 
house,  although  in  such  case  he  would  hare  power  to  bind  the 
company  to  any  extent  in  relation  to  the  common  concerns,  yet 
we  doubt  whether  he  alone  could  authorize  another  person  to 
do  the  same  thing.  At  any  rate  the  circumstances  of  notoriety 
attending  thia  company,  and  their  employment  of  Bu£Eum  as  an 
agent,  might  prevent  any  person  dealing  with  him  as  the  whole 
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company,  on  the  ground  of  his  copartnership  authority^  from 
having  an  advantage  of  anj  exercise  of  aathoriirf  hj  him  be- 
yond that  which  is  incident  to  an  agency. 

There  are  cases  where  an  authority  to  make  simple  oontzaets 
of  a  mercantile  nature  for  another  may  be  implied  from  a  pre- 
vious permission  to  do  the  same  acts,  or  an  acknowledgment  of 
them  after  they  are  made.  But  this  point  cannot  be  raised  in 
the  present  case,  there  being  no  instance  proved  of  any  other 
note  having  been  given  by  Roberts;  and  the  circumstances  in 
evidence,  from  which  the  knowledge  of  the  company  may  be 
inf  erred»  that  Roberts  was  holding  himself  up  to  the  community 
as  their  agent,  proving  nothing  more  than  that  they  knew  he 
was  buying  and  selling  for  them.  Upon  these  considerations, 
we  are  of  opinion  that  the  case  does  not  show  competent 
authority  in  Roberts  to  make  the  note  for  the  company,  with 
which  they  are  charged  in  the  declaration. 

But  there  is  another  view  of  the  case,  applicable  to  the  ooont 
on  %nddniaiu8  assumpsU  for  goods  sold  and  delivered,  which  it 
is  necessary  to  consider.  If  the  goods  have  been  sold  and 
delivered  to  the  company  by  the  plaintiffs,  through  the  instru- 
mentality of  Roberts,  they  must  be  held  to  pay  for  them, 
unless  they  have  been  discharged  by  some  act  of  the  plaintiflb 
themselves,  with  intent  to  discharge,  or  unless  such  be  the 
l^gal  effect  of  the  transaction  with  Roberts. 

Roberts  viras  ostensibly  the  agent  of  the  company  for  pur- 
chasing furs.  He  advertised  himself  as  such  by  the  sign  oyer 
his  shop-door,  intended  to  invite  customers  in  to  trade  with 
him  in  that  capacity.  This  had  remained  long  enough  to  raise 
a  violent  presumption,  that  many  out  of  a  hundred  joint 
traders,  being  within  forty  miles  of  this  town,  between  which 
and  the  place  of  their  residence  there  was  a  constant  inter- 
course of  business,  knew  that  Roberts  assumed  to  act  as  their 
agent.  Bufium,  the  managing  partner,  knew  and  permitted 
this  act  of  notoriety.  Besides  which,  the  books  of  Buffum» 
kept  for  the  inspection  of  the  principal  officers  of  the  company, 
contained  evidence  that  Roberts  was  considered  an  agent.  The 
plaintiffs  sold  the  goods,  not  to  him  personally,  but  to  the  com- 
pany, as  is  proved  by  the  note,  which,  although  not  binding  on 
the  company,  is  good  evidence  for  other  purposes  to  establish 
the  plaintiffs*  claim.  The  goods  were  also  bought  for  the  com- 
pany, according  to  Roberts*  testimony,  and  a^ually  went  to 
their  use. 

Now,  under  these  circumstances,  we  think  there  could  be  no 


March,  1816.]  Bmkbsok  i;.  Pboy.  Hat  Oo.  71 

qiMrtion,  if  no  note  had  been  given,  that  a  count  en  indAUatua 
OMuoyitf  wonld  have  been  well  maintained.  The  transaction 
would  come  fairly  within  the  authority  of  Buflom  to  Boberts, 
to  bi^  and  sell  for  the  company;  and  that  authorily  appears  to 
be  under  no  restriction,  which  would  confine  it  to  buying  with- 
out credit.  At  any  rate  Roberts  appears  to  have  been  held  out 
to  the  worid  aa  general  agent  of  the  company  in  this  particular 
boaiDeflB;  and  it  is  just  and  equitable,  as  well  as  legal,  that  they 
aliould  suffer  from  his  insolyency,  rather  than  innocent  persons 
who  dealt  with  him  on  the  faith  of  his  agency.  Between  indi- 
fidnals  a  case  of  this  kind  would  admit  of  no  doubt;  and  this 
company  can  claim  no  exemption  from  the  common  liabilities 
of  a  trading  company,  on  account  of  the  number  of  the  asso- 
ciates, or  the  f  ormalily  with  which  they  conducted  their  con- 


The  onty  question  remaining  seems  then  to  be  whether  the 
takiBg  of  the  note,  in  the  form  in  which  it  was  given,  eztin- 
gniahed  the  implied  promise  which  resulted  from  selling  the 
goods.  Now,  although  a  negotiable  promissory  note,  by  the 
common  law  of  this  state,  is  holden  to  be  a  discharge  of  a  sim- 
ple contract  on  which  it  may  be  founded,  yet  such  a  note,  to 
eflEeet  such  puzpoee,  must  be  what  it  was  intended  by  the  par- 
ties to  be,  and  available  in  law  to  the  party  who  may  receive  it. 
The  company  have  refused  to  recognize  the  note  in  question  aa 
theirs;  and,  although  by  the  operation  of  law  it  may  be  the 
note  of  Boberta  himself,  if  the  plaintiflb  choose  so  to  consider 
it,  yet  they  are  not  bound  to  rely  upon  Boberts,  to  the  preju- 
dice of  the  l^gal  claim  they  had  upon  the  company.  For  it 
would  be  obviously  unjust  iJiat  a  man,  dealing  with  the  author- 
ised agent  of  another,  and  selling  goods  to  the  principal,  as 
supposed  at  the  time,  and  takiog  a  written  promise  to  pay  which 
was  intended  to  charge  the  principal,  should  be  liable  to  have 
the  pronuse  denied  by  the  principal,  and  be  obliged  in  conse- 
quence to  look  only  to  the  agent,  who  is  generally  much  lees 
responaible. 

Judgment  according  to  the  verdict. 


Tins  OMO  is  0ZienBT8ly  cited  in  rafaMqiMnt  daeiikiie  In  MeiMMiliinetts 
^on  the  Taiioiispointa  here  ertaUiihed.  lik  Barlow  y,  Lti^  Cimgrtgaititmal 
Scekty,  8  Allen,  463^  end  in  Tucker  Mam/acturwg  Co.  v.  Fairbank$^  08 
Hmh  109^  the  ceeeiscitedeetDthefonnof  signingapromieKnynotebyea 
^^  to  ineke  it  binding  upon  hie  principaL  likSkemumY.  lUeh^Jd.  64^  the 
eoartiefertotfaieceeeeetowhetectebya  oorpontion  will  be  evidence  of 
■nagenfeeothoiity.  See  eleo  i^ny  y.  CoBmm,  6Am.Deo.  160  and  note,  ee 
t»  a  tignitTi'^  by  en  agents 
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Commonwealth  v.  Knight. 

[iaiCAM.973.] 

ffeBJUXT— AumoDOfOT  ov  Ikdiotmsnt.— In  an  indictment  for  ptijiiiy  it  ia 
not  neoeiBary  that  it  ahoold  appear  whether  the  witneea  was  aabpeoned 
or  whether  he  attended  Tolnntarily,  or  that  the  falae  testimony  waa  gtren 
in  answer  to  a  speoifio  interrogatcny. 

fims— AuiiOATioir  ow  JxTBiBDionov.— It  is  snffioient  to  all^ge^  in  sooh  an 
indiotment»  that  the  perjury  waa  committed  in  the  trial  of  an  iasne  dnly 
joined,  without  an  express  allc^gation  that  the  caose  of  aotion  waa  within 
the  jurisdiction  of  the  court. 

Bum— Mattebtat.ttt  ow  Evn>svo&— It  is  neoessary  that  the  indiebnent 
shoold  aver  that  the  facts  respecting  which  the  testimony  waa  given* 
were  material;  or  snch  materiality  most  deariy  appear  Iran  the  otber 
facts  set  forth  in  the  indictment. 

LanoiMBiiT  for  perjnxy,  chazging  that  at  a  jostioe's  oourt, 
holden  before  G.  E.  Yanghaiiy  Esq.,  one  of  the  jnstioes  of  the 
peace,  at,  etc.,  on,  etc.,  an  action  of  treepass  between,  etc., 
came  on  to  be  tried  in  dae  form  of  law,  and  was  then  and 
there  tried  before,  etc.  The  indictment  farther  cbaxged  that 
npon  the  trial  of  the  issue  joined  in  said  action  between,  etc., 
Joseph  Knight  appeared  as  a  witness  for  and  on  behalf  of  the 
plaintiff,  and  was  sworn  and  took  his  corporal  oath  to  apeak 
the  truth,  the  whole  truth,  and  nothing  but  the  truth  concern* 
ing  the  matters  in  question  in  the  said  issue,  such  oath  being 
administered  by  O.  E.  Yaughan,  Esq.,  having  sufficient  power 
to  administer  such  oath;  that  upon  the  txial  it  became  material 
to  ascertain  whether  the  defendant  in  that  actbn  committed 
the  trespass  or  not,  and  although  he  produced  two  witnesses  to 
show  that  Enight  and  one  Fogg  had  in  fact  committed  the 
trespass,  yet  Enight,  maliciouslj  intending  to  perrert  the  due 
course  of  law,  did  on,  etc.,  at,  etc.,  falsely,  wickedly,  mali* 
ciouslj  and  corruptlj  swear  that  he  did  not  cut  down  a  certain 
tree,  being  the  trespass  complained  of.  Wherefore,  etc.  Ver- 
dict, guilty;  and  motion  in  arrest  of  judgment  on  the  following 
grounds:  1.  Because  it  was  not  alleged  in  the  said  indictment 
that  he,  the  said  Joseph  Enight  was  lawfuUy  required  to  take 
the  oath  in  the  indictment  mentioned;  2.  Because  it  does  not 
appear  that  the  justice  of  the  peace  had  any  jurisdiction  of  the 
cause  on  trial  before  him,  it  not  being  stated  in  the  indictment 
that  the  close  in  which  the  supposed  trespass  was  oommitted 
was  within  the  county  of  Oumberland;  8.  Because  the  matteis 
stated  to  hare  been  by  him,  testified  in  the  said  trial  do  not 
appear  by  the  indictment  to  have  been  and  were  not  material 
to  the  issue  then  on  triaL 
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Morion^  aStLomey-general^  for  the  oommonwealilL 
IfeOen  and  Emery  ^  for  the  defendant. 

Jmooos,  3.  We  do  not  think  either  of  the  first  two  objec- 
tions to  the  indictment  snfficienty  on  which  to  arrest  the  judg- 
ment. 'Every  person  who  appears  as  a  witness,  and  is  duly 
sworn  before  a  competent  conrt  on  the  trial  of  an  issae  there 
d^ending,  is  **  lawfully  required  to  depose  the  truth.*'  It  is 
not  neoeasaxj  that  it  should  appear,  in  an  indictment  for  per- 
juzj,  whether  the  witness  was  compelled  to  attend  by  a  sub- 
pena»  or  whether  he  attended  Toluntarily ;  nor  whether  the  false 
affinnation  was  made  in  answer  to  a  specific  question  put  to 
him,  or  in  the  course  of  his  own  relation  of  the  facts.  In 
either  case  he  is  equally  required  by  law  to  depose  the  truth. 

As  to  the  jurisdiction  of  the  justice  before  whom  the  oath  was 
taken,  it  is  averred  in  the  indictment  that  an  issue  was  duly 
joined  in  his  court,  and  came  on  to  be  tried  before  him  in  due 
Ibna  of  law;  and  that  he  had  competent  authority  to  adminis- 
ter the  oath  in  question.  The  only  objection  is,  that  it  is  not 
distinctly  averred  that  the  land  mentioned  in  that  suit  before 
the  justice  was  within  his  counly.  But  such  an  averment  is  not 
aeeeasazy  nor  usual.  When  it  is  said  that  an  issue  was  joined 
'*  in  a  certain  plea  of  trespass  on  the  case  upon  promises,'*  etc., 
or  *'  in  a  certain  plea  of  trespass  and  assault,"  it  is  never  added 
that  the  promises  were  made,  or  the  assault  committed  within 
the  jurisdiction  of  the  court. 

The  third  objection  appears  to  us  fatal.  As  it  is  not  averred 
that  the  bcts^  respecting  which  the  d^endant  testified,  were 
material  on  the  trial,  we  cannot  consider  them  so,  unless  they 
dearly  appear  to  be  material  from  the  other  facts  set  forth  in 
the  indictment.  It  is  stated  that  the  defendant  in  the  suit  re- 
fened  to,  produced  two  witnesses  to  swear  that  Enight  cut 
down  the  tree  in  question;  but  it  is  not  stated  that  they  testified 
to  that  fact,  nor  even  that  they  were  sworn  on  the  triaL  The 
whole  averment,  therefore,  respecting  those  two  witnesses,  may 
be  considered  as  struck  out  of  the  indictment.  It  has  no  bear- 
ing or  efiect  whatever  on  the  case.  There  is  nothing  else  in 
the  indictment,  from  which  we  can  infer  that  the  fact  testified 
by  the  defendant,  Enight,  was  material  on  the  trial. 

Judgment  arrested. 


This  cMek  railed  on  in  C^miiMMMoeaA&T.  Poaafti;i2Met220^aiidinC7om- 
mmmmiUk  v.  Bynm,  U  Gnj,  82,  to  ifaow  that  the  materiilityof  the  iMti 
to,  ■hoold  ezpMMly  appear  from  the  indictment  for  perjnzy.    And  in 
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CommonweaUh  v.  Smith,  11  ASkai,  251,  dtrngthiioase,  Hoar,  J.,  Myi:  "It  if 
not  fliwmitial  tbat  the  intenogatory  propounded  to  the  witnen  ehoald  be  mA> 
forth  Sn  the  indiotment,  nnleei  it  k  neoenary  to  make  the  aoawer  wfaieh  li» 
givea  intelligiUle.  It  ia  not  even  reqniaite  that  any  apedfio  intenogatory 
ahoold  be  pat  to  him  ainoe  thepetjnry  may  be  oommitted  in  the  conzae  of  bi» 
ewB  nlation  of  th^  faoti*" 


JSWSTT    V.  WaBBEN. 

liaMAn.aooj 

Saui  WHBOUT  Actual  I>iijviet.^A  aale  of  gooda  without  an  aotoaldeliTary 
to  or  poaMaaion  by  the  vendee  of  the  gooda,  wOl  veat  the  pitiperiy  in  tb» 
sendee  aa  againat  the  adminiatrator  of  the  Tender,  if  the  pitiperiy  be  of 
aooh  a  nature  and  in  anch  a  aitoation  that  *  perMoal  poaaeaaion  ia  im- 
practicable. Thna,  a  aale  of  loga  lying  in  a  boom,  which  were  ahown  t» 
the  vendee,  waa  held  to  be  effectnal  to  tranafer  the  li^  of  pttiperiy. 

OovamxBATiov  ow  Pudox. — ^A  liability  for  another  for  a  oontraet  atill  in 
force,  ia  a  aoffident  conaidwration  for  a  mortgage  or  pledge;  and  th» 
ratio  of  the  conaidwration  to  the  valne  of  the  thing  pledged  ia  of  no  im* 
Dortanoeu 

Ibotee  for  a  quantity  of  logs,  Bubmitted  on  the  following- 
statement  of  facts:  William  Jewett  executed  a  bill  of  pazcela 
of  the  logs,  to  the  plaintifiF,  in  consideration  of  his  having  be- 
come surety  for  William  to  the  Kennebec  Bank  in  the  sum  of 
one  thousand  three  hundred  and  fifty  dollars,  which  the  plaini* 
iff  was  liable  to  pay  at  the  time  the  bill  of  paicels  was  made. 
This  bill  was  witnessed  by  one  Towle,  who,  at  William's  request 
to  deUver  the  logs  to  plaintiff,  showed  them  to  him,  they  being 
then  rafted  at  a  mill  in  a  boom.  William  died  the  next  day, 
and  the  defendant  took  out  administration  on  his  estate,  which 
was  insolvent,  and  inventoried  the  logs  as  part  of  the  deceased's 
estate,  sawing  some  thereof  into  board,  after  the  commence- 
ment of  this  action.  When  the  appraisers  were  taking  the 
value  of  the  logs,  the  plaintiff  showed  to  defendant  the  bill  of 
parcels,  but  made  no  demand  therefor.  At  the  time  of  execut- 
ing the  bill  of  parcels,  it  was  the  understanding  of  the  parties 
that  plaintiff  should  refund  the  surplus,  in  case  the  logs  should 
produce  more  than  sufficient  to  protect  him  from  his  liability. 
It  appeared  that  no  part  of  the  money  for  which  the  plaintiff 
was  liable  had  been  paid  by  him,  or  by  the  defendant,  or  his 
intestate;  but  plaintiff's  property  had  been  attached  in  an  ac- 
tion commenced  for  the  recoveiy  thereof.  The  plaintiff  never 
exercised  any  particular  care  in  the  safe-keeping  of  the  logs 
which  remained  in  the  boom,  nor  did  he  employ  any  person  to 
see  to  their  preservation;  but  the  defendant  took  care  of  them. 
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empIoyiDg  penons  at  his  OTvn  expense  to  attend  to  fhem;  and 
bj  this  means  thej  w^ere  pieeenred,  as  otherwise  apart  of  them 
would  probably  have  been  lost. 

Warren^  for  the  plaintiff. 

WHdB^  contra. 

By  Coorty  Pabzeb,  0.  J.  The  objections  made  to  the  plaint* 
iff's  title  to  the  logs,  which  are  the  subject  of  this  suit,  deserve 
oonsideniion.  It  is  said  in  the  first  place,  that  the  transfer 
attempted  bj  William  Jewett  to  the  plaintiff  cannot  be  viewed 
as  a  mortgage  or  pledge  of  the  logs,  as  secnritj  to  the  plaintiff 
for  his  liability  npon  said  William's  note  to  the  bank;  becanse 
there  was  no  actual  deliyexy  to,  or  possession  by,  the  plaintiff 
of  the  thing  pledged,  under  the  bill  of  parcels  exhibited  in  the 
ease;  because  also  the  parties  intended  the  transfer  should  be 
absolute,  and  cannot  now  consider  it  conditional,  to  avoid  the 
consequences  of  an  absolute  sale  under  such  drcumstanoes; 
and  because,  also,  there  was  no  consideration  for  the  transfer, 
there  being  no  absolute  debt  due  from  said  William  to  the 
plaintiff 

But  neither  of  these  objections  is,  in  our  opinion,  sufficiently 
maintained.  There  was  idl  the  delivexy  whidi  could  have  been 
usefully  made  of  property  of  this  nature.  A  person  was  ap- 
pointed by  the  vendor  to  deliver  the  logs  lying  within  a  boom, 
who  went  within  sight  of  them  with  the  vendee,  and  showed 
them  to  him.  This  was  as  effectual,  for  such  kind  of  property 
aa  a  delivery  over  in  hand  of  a  chattel  capable  of  such  personal 
poonenrion.  There  was  no  necessity  afterwards,  that  the  vendee 
should  place  a  person  over  the  logs  to  take  care  of  them  for  him. 
He  did  as  others  do  with  similar  property;  suffered  it  to  lie 
within  a  boom  until  he  should  have  occasion  to  use  it;  and  when 
the  defendant  claimed  the  logs,  as  belonging  to  the  estate  of  his 
intestate,  the  plaintiff  exhibited  his  bill  of  parcels,  and  declared 
them  to  be  his  property.  Kor  will  the  acts  of  care  or  ownership 
eiercised  by  the  defendant  as  administrator,  vary  the  case,  for 
it  was  his  duty  to  protect  from  waste  and  accident  property 
belonging  to  the  estate,  which  had  been  pledged  for  a  sum  less 
than  its  value;  as  he  might  eventually  have  to  administer  upon 
this  very  property. 

As  to  the  intent  of  the  parties  to  make  this  transfer  pass  for 
absolute,  although  really  conditional,  we  see  no  facts  from  which 
a  jury  would  presume  or  which  can  in  law  be  construed  to  have 
thai  effect.    The  bill  of  parcels  is  in  the  usual  form  practiced 
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irith  regard  to  merchaiidise  actually  sold.  But  it  does  not 
necessarily  follow  that  the  parties  intended  to  giro  the  tranaao- 
tion  that  appearance.  If  they  did,  they  showed  but  little  skill 
in  their  contrivance.  The  logs  are  estimated  at  setreral  hnndred 
dollars  more  than  the  note  on  which  the  plaintiff  was  liable,  and 
the  receipt  on  the  bill  shbws  the  consideration  to  have  been  the 
plaintiff's  liability  only  upon  a  note  of  hand  in  the  bank.  It 
would  be  impossible  to  set  this  up  as  an  absolute  sale  under 
these  circumstances,  and  especially  as  the  parties  called  a 
witness  to  whom  the  real  estate  of  the  transaction  was  com- 
municated, and  discovered  no  disposition  to  conceal  anything. 
With  respect  to  the  consideration  whatever  objections  might  lie, 
considering  this  as  an  absolute  sale,  on  account  of  the  oon- 
tingency  of  the  plaintiff's  obligation  to  pay  anything,  or  the 
difference  between  it  and  the  value  of  the  logs,  these  objections 
vanish  when  the  transfer  is  viewed  as  a  pledge.  For  a  liability 
to  pay  on  a  contract  in  force  is  a  sufficient  consideration  for  the 
mortgage  or  pledge,  and  the  ratio  of  the  consideration  to  the 
value  of  the  thing  pledged  is  of  no  importance. 

With  regard  to  the  objection  of  fraud,  this  has  been  answered 
in  the  foregoing  observations,  and  upon  the  whole,  it  is  the 
opinion  of  the  court  that  the  plaintiff  is  entitled  to  judgment. 


Am  to  ouiatf  iwlive  delivery  thia  ome  it  cited  in  Oarier  v.  WSlard,  19PiQlCi 
6|  end  as  to  the  edminion  of  parol  evidence  to  ahoiraaale  abeohite  inits 
tenna  waa  intended  ea  a  pledge^  thia  caae  ie  zefened  to  in  Newtom  v.  I^  10 
Allen,  007. 


Babxlet  v.  Harlow. 

CIS  Mam.  SAT.] 

Imwt  Urov  Joarr  Eiiats. — An  ezeontian  agunet  one  holding  landa  in  Jcinl* 
tenancy  or  tenancy  in  cmmnon,  cannot  be  levied  npon  part  of  anoh  landa 
by  meiea  and  boonda. 

Pxxnxoii  for  a  partition  of  a  certain  tract  of  land,  of  which 
petitioner  claims  to  be  seised  in  fee,  as  tenant  in  common  vrith 
the  respondent.  It  was  agreed  that  the  respondent,  Nathaniel 
Harlow,  and  Levi  Harlow  had  been  seised  of  the  tract  as  ten- 
ants in  common,  and  that  the  petitioner  claimed  under  an  exe- 
cution issued  in  his  favor  against  Levi  and  levied  upon  a  moiety 
of  said  tract,  describing  the  same  by  metes  and  bounds.  A 
Terdict  was  taken  for  the  petitioner,  subject  to  the  opinion  of 
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this  oonrt,  whether  an  ezeeation  00  levied  npon  a  part  of  a 
tnei  held  in  common  was  valid. 

Eddy,  tor  the  petitioner. 

Thomas  and  Davis,  contra. 

B7  Court,  JiOKBON,  J.  Bj  oTir  statate  of  execationa.  Stat. 
1783,  c.  58,  the  creditor,  if  he  thinira  proper,  maj  levy  his  exe« 
ention  on  the  real  estate  of  his  debtor,  which  shall  be  set  off  to 
him  bj  metes  and  bounds;  and  if  it  is  held  in  joint-tenancy,  in 
eoparcenazy  or  tenancy  in  common,  the  execution  may  be  ex« 
tended  on  the  "  real  estate  held  as  aforesaid,  or  part  thereof, 
descrihing  the  same  with  as  much  precision  as  the  nature  and 
ntoation  thereof  will  admit.''  It  is  contended  by  the  counsel  for 
the  petitioner,  that  the  officer  and  the  appraisers,  in  pursuance 
of  this  statate,  may  set  off  all  the  debtor's  interest  and  estate  in 
a  part  of  the  land  held  in  common,  and  that  although  a  levy  on 
the  part  of  his  interest  in  the  whole  land  would  be  good,  yet 
th^  are  not  confined  to  this  mode.  On  the  other  side,  it  is  con- 
tended that  the  statute  speaks  of  levying  in  such  a  case  on  part 
of  the  estate  and  not  on  part  of  the  land;  and  that  any  construe* 
tion  contraiy  to  the  plain  import  of  the  words,  would  be  highly 
iojnrious  to  the  other  co-tenants.  To  this  it  may  be  added  that 
in  the  following  section  of  the  same  statute  it  is  said,  that 
"when  the  real  estate  extended  upon  cannot  be  divided  and  set 
out  by  metes  and  bounds,  as  before  described,  or  by  the  de- 
scription before  mentioned,  then  execiition  shall  be  extended 
npon  the  rents  of  such  real  estate;"  making  a  plain  distinction 
between  the  two  modes  of  levying  before  mentioned,  and  show- 
ing  that  the  description  contemplated  in  case  of  a  joint  tenancy, 
etc.,  was  not  a  description  of  the  lands  by  metes  and  bounds. 

This  view  of  the  language  used  by  the  legislature  would  lead 
08  to  adopt  the  construction  of  the  respondiuit's  counsel,  and 
we  are  confirmed  in  this  opinion  by  a  more  general  view  of  the 
object  of  the  statute  and  of  the  consequences  that  would  result 
from  a  different  construction.  The  levy  of  an  execution  upon 
real  estate  is  a  kind  of  statute  conveyance  from  the  debtor  to  the 
creditor.  **  It  shall  make  as  good  a  title  to  the  creditor,  his 
heirs  and  assigns,  as  the  debtor  has  therein:"  Section  2.  It 
was  not  the  intention  of  the  legislature  to  allow  estates  to  be 
eieated  or  transferred  in  any  new  manner  altogether  repugnant 
to  the  principles  of  the  common  law;  but  to  put  a  conveyance 
onder  this  statute  on  as  good  a  footing  as  if  made  freely  by  the 
debtor.    And  it  is  generally  true  that  no  estate  or  interest  in 
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land  can  be  ixaiiBfened  bj  such  a  levy,  which  the  debtor  might 
not  have  conveyed  bj  any  suitable  instrument  for  a  valuable 
consideration. 

We  are,  then,  to  consider  whether  Levi  Harlow,  the  debtor, 
could  have  conveyed  by  deed  to  the  petitioner  by  metes  and 
bounds,  twenty  acres,  parcel  of  the  sixty  acres  whidi  he  held  in 
common  with  the  respondent,  so  as  to  entitle  the  petitioner  to 
maintain  a  writ  or  petition,  for  partition  of  the  twenly  acres 
against  the  respondent. 

There  is  vexy  little  conoeniing  this  question  to  be  found  in 
the  books.    Among  the  numerous  examples,  in  Go.  Lit.  and 
other  books,  of  the  severance  of  a  joint  tenancy,  we  find  many 
instances  of  a  conveyance  by  one  joint  tenant  of  a  part  of  his 
estate,  but  not  one  unequivocal  case  of  a  conveyance  of  his  estate 
in  a  part  of  the  land.    There  is,  indeed,  one  in  Go.  Lit.  193, 
which  may  possibly  be  so  understood.    He  says:  "  If  two  joint 
tenants  be  of  twenty  acres,  and  one  maketh  a  f  eoffinent  of  his 
part  in  eighteen  acres,  the  other  cannot  release"  (namely,  to 
his  companion,)  '*  his  entire  part,  but  only  in  two  acres;  for  the 
jointure  is  severed  for  the  residue."    Lord  Coke  cites  no  case 
for  this  opinion;  so  that  we  have  no  opportunity  to  ascertain, 
by  a  recurrence  to  the  facts,  whether  he  contemplated  a  con- 
veyance of  the  co-tenant's  part  in  eighteen  specific  acres  by  metes 
and  bounds,  or  in  eighteen  twentieths  of  the  land.  If  the  latter 
be  understood,  it  will  perfectly  well  comport  with  the  context, 
and  will  illustrate  the  general  doctrine  for  which  the  case  is  in- 
troduced, as  well  as  if  it  be  intended  of  a  specific  portion  of  land. 
And  it  is  observable  that  Lord  Ooke  uses  like  words  in  another 
place  where  it  is  plain  that  he  intends  an  undivided  portion  of 
the  estate,  and  not  a  specific  parcel  of  the  land;  Hawk.  Ooke's  L. 
T.  241;  ?itz.  N.  B.  9  k.    He  says,  if  two  joint  tenants,  or  ten- 
ants in  common,  are  disseised,  and  one  releases  all  his  right  in 
the  moiety,  he  shall  be  barred  of  his  right  in  the  whole;  *'  but 
if  he  releases  all  his  right  which  he  has  in  the  one  acre,  this 
shall  bar  him  of  his  moiety  in  that  acre  only;  and  yet  the  moieiy 
of  two  acres  is  one  acre."  Here  it  is  obvious  that  if  in  the  latter 
case  we  understand  one  acre  described  by  metes  and  bounds, 
there  is  no  analogy  between  the  two  cases;  and  the  expression 
at  the  close  **  that  the  moiety  of  two  acres  is  one  acre,"  is 
wholly  misplaced  and  without  meaning.   Nor  could  it  ever  have 
been  supposed  that  a  release  of  his  right  in  one  speoifio  part 
would  bar  him  of  his  right  in  the  other  part. 
There  is  one  other  case  on  this  point,  which  is  transcribed  by 
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Tiner  from  Brownlow's  Bepozts,  167:  Yin.  Ab.,  tit.  Partition, 
S.  ]>L  15.  A  manor  was  oonveyed,  one  moiety  to  one  man  in 
fee^  and  the  other  moiety  to  twelve  others  in  fee.  The  twelve 
made  a  feoffinent  to  J.  S.  of  twelve  several  tenements  and  land, 
and  J.  S.  made  twelve  several  f  eoffinents  to  those  twelve.  The 
thirteenth  man,  who  had  the  other  moiety,  brought  one  writ  of 
partition  against  them  all,  pretending  that  they  held  inaimul  et 
fro  iandxoiMO^  and,  bj  the  opinion  of  the  whole  conrt,  it  would 
not  lie;  but  he  ought  to  have  brought  several  writs.  Brownlow, 
in  the  plaoe  cited,  is  stating  different  points  relative  to  the  writ 
of  partition,  apparently  talcen  from  different  cases  which  he  had 
heard  or  read.  He  mentions  no  name  or  date  of  the  case  in 
question,  nor  any  other  particulars  from  which  we  might  leam 
whether  there  was  anything  peculiar  in  the  circumstances,  or 
whether  the  point  now  in  question  was  considered  by  the  court. 
A  single  case  thus  loosely  reported  is  entitled  to  very  littie  con- 
aderation  when  it  appears  to  be  in  any  degree  inconsistent  with 
the  general  principles  of  the  law  applicable  to  the  subject. 

On  the  other  hand,  it  has  been  decided  by  this  court  in  the 
case  of  PorUr  v.  fitU,  9  Mass.  84  [6  Am.  Dec.  22],  that  one  joint- 
tenant  cannot  convey  any  specific  part  of  the  luid  to  a  stranger; 
at  least  not  so  as  to  prejudice  his  co-tenant.  It  is,  indeed,  inti- 
mated in  that  case  that  such  a  conveyance  may  operate  by  way 
of  estoppel  against  the  grantor.  But  this  would  not  idd  the 
petitioner  in  the  present  state  of  the  case  now  under  consid- 
ention. 

In  2  Co.  68,  and  Oro.  Eliz.  808,  it  is  laid  down  as  a  general 
principle,  that  one  joint-tenant  cannot  prejudice  his  companion 
ia  estate,  or  as  to  any  matter  of  inheritance  or  freehold;  although 
as  to  the  profits  of  the  freehold,  as  the  receipt  of  rent,  etc.,  the 
acts  of  one  may  prejudice  the  other.  But  it  would,  in  many 
cases,  tend  to  the  prejudice  and  even  to  the  destruction  of  the 
interest  of  one  co-tenant,  if  the  other  might  convey  to  a  stranger 
his  moiety  in  several  distinct  parcels  of  the  land.  The  owner 
of  a  moiety  of  a  farm  thus  circumstanced,  instead  of  one  piece 
of  land  conveniently  situated  for  cultivation,  would,  on  a  par- 
tition, be  compelled  to  take,  perhaps,  ten  or  twenty  different 
parcels,  interspersed  over  the  whole  tract,  and  separated  by 
parts  alloted  to  the  several  grantees.  Suppose  that  two  men 
hold  jointly,  or  in  common,  land  in  a  town  sufficient  only  for 
two  house  lots,  and  that  one  of  them  could  convey  to  ten  per- 
tons  his  share  in  as  many  different  portions  of  the  land;  or  that 
•o  many  executions  could  be  thus  levied  on  his  share;  the  other 
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oziginal  oo-teaant  would,  on  a  partition^  be  compelled  to  take 
ten  different  lots  or  parcels  not  adjoining  to  each  other,  and 
each  too  small  for  any  useful  parpose,  instead  of  one  house  lot, 
to  which  he  was  originally  entitled,  as  against  the  grantor:  See 
Tooker'B  caae,  10  Go.  68. 

If  it  be  said  that  this  is  a  necessary  incident  to  his  estate, 
which  he  must  be  supposed  to  have  contemplated  when  he  took 
it,  it  may  be  more  justly  said  in  answer,  that  the  restraint  con- 
tended for,  by  which  one  is  prevented  from  conveying  distinct 
portions  of  the  land,  is  a  necessary  incident  to  the  estate;  and 
that  as  each  was  originally  entitied  to  one  moiely,  for  quantify 
and  quality  y  to  be  assigned  to  him  by  commissioners  or  by  a  jury 
in  due  course  of  law,  neither  of  tiiem  shall,  by  his  own  act, 
control  the  commissioners  or  jurors,  and  prevent  their  asmgning 
to  his  companion  such  portion  and  in  such  manner  aa  they,  in 
the  exercise  of  a  sound  discretion,  would  have  thought  jusiand 
proper.  As  the  co-tenant  had  not  originally  any  such  right  or 
authority  in  himself  to  control  the  proceedings  on  a  partition, 
so  neither  can  he  transfer  such  a  right  to  any  assignees  or  gran* 
tees  of  his  share. 

It  may  be  added,  that  if  one  co-tenant  has  this  right  the  others 
of  course  have  the  same.  Suppose,  then,  that  three  or  more 
persons  hold  in  common  a  township  of  wild  land,  and  that  eadi 
of  them,  without  regard  to  the  others,  should  divide  the  whole 
into  such  lots  as  he  thought  proper,  and  sell  his  share  in  eadi 
lot  to  different  purchasers.  As  the  lines  of  the  lots,  thus  arbi- 
trarily designated  by  the  different  owners,  would  perhaps  in  no 
instance  coincide,  it  is  easy  to  see  that  a  partition  among  the 
several  grantees  would  become  extremely  difficult  and  inconve- 
nient; and  if  we  imagine  a  like  case,  with  a  greater  number  of 
original  owners,  and,  consequenUy,  a  greater  diversity  in  the 
boundaries  of  the  lots  so  conveyed,  a  partition  would  become, 
perhaps,  utterly  impossible. 

Whilst  the  right  of  one  co-tenant  to  alienate  any  distinct  por« 
tion  of  the  land  might,  as  we  have  seen,  be  extremely  injurious 
to  his  companions,  the  restraint  on  such  alienations  can  seldom, 
if  ever,  prejudice  the  grantor.  Suppose  one  of  two  co-tenants 
of  forty  acres  wishes  to  sell  ten  acres,  he  may  convey  one  undi- 
vided fourth  part  of  the  whole,  and  his  grantee  may,  t^  legal 
process,  have  his  share  set  off  to  him.  This  process  of  parti- 
tion would  be  equally  necessary,  if  the  conveyance  had  been  of 
a  moiety  of  twenty  acres  taken  out  of  the  forty.  There  is, 
therefore,  no  additional  trouble  or  expense,  and  the  only  ""* 
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enoe  la^  thai  the  gzantor  is  prevented  from  seleoting  any  par- 
ticular portion  of  the  whole  tract,  ont  of  which  hie  grantee  shall 
take  his  share,  which  is  a  right  he  could  never  chum  or  exercise 
in  his  own  behalf,  while  he  continued  the  owner  of  the  whole 
moieij.  We  are,  therefore,  satisfied  that  the  petitioner  can- 
not have  partition  as  prayed  for  in  this  case. 

It  does  not,  however,  follow  that  the  levy  of  his  execution  ia 
wholly  void  and  fruitiess.  If  the  respondent  should  ever  have 
Us  moiety  duly  set  off  to  him  in  severalty,  and  if  the  part  so 
assigned  to  him  should  not  include  that  which  was  talcen  on  the 
execmtion  of  the  petitioner,  we  see  no  reason  why  the  latter  may 
not  then  hold  what  has  thus  been  taken  on  his  execution,  as 
there  will  be  no  person  interested  or  authorized  to  question  his 
title,  excepting  Levi  Harlow,  who  would  probably  be  estopped 
hj  the  levy  of  the  execution  as  he  would  be  by  any  other  con- 
veyance made  by  himself.  Neither  does  it  follow  that  the  peti- 
tioner is  not  now  entitied  to  a  just  proportion  of  the  rents  and 
praftts  of  the  land,  if  they  can  be  taken  in  such  a  manner  aa  not 
toinfnnge  the  right  of  the  respondent  to  his  share,  nor  to  dia- 
torb  him  in  the  enjoyment  of  an  undivided  moiety  of  the  whole 
land.  But,  as  these  pointa  are  not  before  us,  it  is  unneoessaiy 
hnttier  to  consider  them. 

The  verdict  retnmed  in  this  case  is  to  be  set  aside,  and  a  ver- 
dict entered  for  the  respondent,  upon  which  judgment  ia  to  be 
nadsred. 

TbtmlaasteUialMd  in  this  ease  ia  dted  and  adopted  in  many  anleequMt 
adjadiertMMis  ia  fhia  state:  BMitg  v.  Stamdard,  17  Mas.  286;  BUmomr. 
.RHjifcaaM,  81  FSek.  284;  Pmbody  r.  MkuU,  24  Id.  832;  Brommr.  BaOe^  I 
Mil  287;  Adamr.  BHgg^  Iram Co.,  7 Ooah.  868;  CfibUT.  Swfft,  12Id.  888| 
SSOtmtifY.Brmm^  12ia]en,86b 


Strong  v.  Williamel 

Cia]CAM.aioj 

TO  Gaaninnu — A  baqaaat  to  a  oiaditor  npon  a  bond  for  a  aom  of 
^  kietliaa  the  aanoontof  the  bond,  tegathar with eartain spedfla 
artkliai^  withadeviaaoYarof  tharesidnaof  the  ptoparly  after  paymant 
of  dabte  and  lugaflMt^  will  not  operate  as  a  latiaiaetian  of  the  bond  debt 

Bnr  upon  a  bond  made  to  plaintiff  bj  the  defendant's  tes« 

tator,  little,  conditioned  to  pay  phuntiff  two  hundred  doUan 

within  one  month  after  her  marriage,  should  such  an  event  take 

place  in  the  obligor's  life-time,  or  that  his  heir,  executors,  etc» 

AM.  nao.  Voa.Vli-a 
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should  pay  her  ihree  hundred  dollars  and  ihirly-ihree  cents, 
within  six  months  after  his  decease.  On  the  daj  after  Tn^Vitig 
the  bond,  the  testator  made  a  written  promise  to  paj  plaintiff, 
then  a  resident  of  his  family  as  housekeeper,  the  sum  of  twenty 
dollars  a  month  so  long  as  she  should  remain  with  them,  and 
furnish  her  with  food  and  clothing.  Plaintiff  received  such 
annuity  for  six  years,  and  maintenance  until  the  testator's  de- 
cease, thirteen  years  from  the  date  of  the  promise.  By  the 
will,  the  testator  devised  to  the  plaintiff,  in  considerBtion  of 
long,  faithful  and  meritorious  services  to  him  and  his  wife,  then 
deceased,  specific  articles  to  the  amount  of  seven  hundred  and 
forty-five  dollars  and  eighty-four  cents,  three  hundred  dollars 
in  cash,  and  the  rent  of  the  homestead  for  six  months,  valued 
at  fifty  dollars;  and  the  residue  of  his  estate  was  devised  to 
charitable  purposes.  The  estate  was  estimated  as  worth  about 
three  thousand  three  hundred  and  forty-six  dollars  and  sixty- 
six  cents.  The  testator  left  no  issue.  The  question  raised  was 
whetherthese  bequests  in  the  will,  all  of  which  the  plaintiff  had 
received,  operated  to  bar  her  recovery  on  the  bond.  The  case 
was  submitted  on  an  agreed  statement  of  facts. 

Aakmiunf  for  the  plaintifll 
NoUe,  contra. 

By  Court,  Punr AM,  J.  The  general  rule  anciently  established 
in  chancery  was,  that  when  a  testator  being  indebted  gave  to 
his  creditor  a  legacy  equal  to  or  exceeding  the  amount  of  his 
debt,  the  legacy  should  be  considered  as.  a  satisfaction  for  the 
debt.  The  rule  has  been  acknowledged  in  later  cases,  but  with 
marks  of  disapprobation,  and  a  disposition  to  restrain  its  opera- 
tion in  all  cases  where,  from  circumstances  to  be  collected  from 
the  will,  it  might  be  inferred  that  the  testator  had  a  different 
intention:  Edynea  v.  Moo,  1  Bro.  0.  0.  181.  Thus  where  a 
testator  left  a  sufficient  estate,  it  was  determined  that  he  was  to 
be  presumed  to  have  been  kind  as  well  as  just.  So  if  the  legacy 
was  of  a  less  sum  than  the  debt,  or  of  a  different  nature,  or  aiK>n 
conditions,  or  not  equally  beneficial  in  some  one  particular, 
although  more  so  in  another. 

All  the  cases  agree  that  the  intention  of  the  testator  ought  to 
prevail;  and  that,  prima  fade  at  least,  whatever  is  given  in  a 
will  is  to  be  intended  as  a  bounty.  But  by  later  cases,  the 
eourts  have  not  been  disposed  to  understand  the  testator  as 
meaning  to  pay  a  debt^  when  he  declares  that  he  makes  a  gift; 
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onleBS  the  drenmBfeaiioes  of  the  case  shonld  lead  to  a 
eonclnsion. 

Thus  in  the  case  cited  for  the  plaintiff.  Brown  t.  Dawwn,  2 
Yem.  498y  whexe  the  wife  joined  in  the  sale  of  her  jointure,  and 
the  husband  gave  her  a  note  of  seven  pounds  ten  shillings  per 
annorn  for  her  life,  and  afterwards,  upon  another  such  sale,  he 
gave  her  a  bond  for  six  pounds  ten  shillings  per  annum  for  her 
hfe,  and  he  afterwards  made  his  will,  and  gave  her  fourteen 
pounds  per  annum  for  life,  the  legacy  was  adjudged  to  be  a  sat- 
isfaction for  the  note  and  bond.  Here  it  will  be  perceived  that 
the  annuity  given  in  the  will  amounted  exactly  to  the  sums 
•eooxed  by  the  bond  and  note;  and  the  presumption  of  satisfac- 
tion proceeded  upon  the  similitude  of  the  legacy  to  the  debt:  8 
Fonb.  830  in  noHs.  So  in  the  case  of  Ibwier  v.  Ibwier,  8  P. 
Wms.  853,  the  general  rule  was  applied.  There  the  husband 
bemg  indebted  to  the  wife  for  arrears  due  by  the  marriage  set- 
tlement, gave  her  a  lazger  legacy  by  the  will,  and  it  was  held 
a  aatififaction  of  the  debt.  But  it  is  to  be  observed  that  Lord 
Chancellor  Talbot  expressed  great  dissatisfaction  with  the  rule; 
and  it  does  not  appear  that  any  circumstances  could  be  found 
to  take  the  case  out  of  its  general  application.  In  thatcase  the 
court  refused  parol  evidence  to  prove  that  the  testator  intended 
both  should  be  paid. 

But  cases  of  this  nature  must  depend  upon  the  droumstances, 
and  there  must  be  a  strong  presumption  to  induce  a  belief  that 
the  testator  intended  the  legacy  as  a  payment,  and  not  as  a 
bounty:  2  Fonb.  832.  Thus  where  the  testatrix  had  given  her 
florvant  a  bond  for  twenty  pounds,  free  of  taxes,  for  her  life, 
and  afterwards  made  her  will  and  gave  the  servant  twenty 
poonda  per  annum,  payable  half  yearly,  but  said  nothing  about 
the  taxee,  the  court  h^d  that  both  should  be  paid:  Alkinaon  v. 
Webb,  2  Yam.  478.  Here  the  legacy,  being  not  quite  so  bene- 
ficial aa  the  debt,  did  not  raise  a  presumption  that  it  vras  in« 
tended  as  a  payment.  So,  where  the  testator  having  sufBcient 
taaets,  and  having  manifested  great  kindness  for  the  legatee, 
gave  a  legacy  of  a  greater  amount  than  he  owed,  it  was  holden  by 
Lord  Chancellor  Cowper  that  the  testator  might  be  presumed  to 
be  kind  as  well  as  just;  and  he  decreed  the  payment  of  the  legacy 
aa  well  as  the  debt:  Cuihberi  v.  Peacock,  1  Salk.  155.  It  has 
been  holden,  that  a  legacy  for  a  less  sum  than  the  debt  shall 
aefer  be  taken  as  satisfaction:  1  Salk.  508;  and  that  specifie 
tluQgt  devised  are  never  to  be  considered  as  satisfaction  of  a 
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debt,  nnlesB so expxeaaed:  2Eq.  0.  Ab.p  tit.  2>0oiM,pL  21;  Bae. 
Ab.  Legaoie8f  D. 

So  the  oiionmstanoe,  where  the  testator  had  derised  "thataQ 
his  debts  and  legacies  shotdd  be  paid/'  was  holden  sufficient  to 
take  the  ease  out  of  the  general  role;  as  where  the  testator,  in- 
debted to  his  maidnserrant  one  hundred  ponnds^bj  bond  for 
wages,  afterwards  gave  her  fire  hnndred  pounds.  Lord  Chan- 
cellor King  decreed  that  both  should  be  paid,  and  as  the  testa- 
tor had  made  provision  for  the  payment  of  his  debts:  1  P.  Wma. 
408,  409,  vide  note.  So  where  it  appeared,  that  the  legatee  had 
lived  with  the  testatrix  as  a  servant  for  twenty  or  thirily  yoaza, 
and  she  had  given  her  bond  for  two  hundred  and  sixty  pounds, 
and  in  one  month  afterwards  she  made  herwill  and  gave  her  fire 
hundred  pounds;  and  in  another  dause  she  gave  the  restof  her 
servants  five  pounds  a  piece,  but  not  to  Jane  Greese,  the  legatee, 
''because,'*  said  the  testatrix,  "I  have  done  well  for  her  be- 
fore;" and  she  also  made  provision  for  her  debts  and  legacies. 
Lord  Hardwicke  thought  the  circumstances  above  stated  took 
the  case  out  of  the  general  rule  and  decreed  the  legai^to  beno 
satisfaction  for  the  debt:  BiOuirdacm  v.  Oreeae,  8  Atk.  66; 
Niohds  V.  Jud9on,  2  Id.  801;  Cflarhe  v.  Sewatt,  8  Id.  97.  So, 
where  the  testator  was  indebted  for  goods  on  an  open  account, 
a  legacy  for  a  larger  sum  was  not  held  a  satisfaction,  because  he 
might  not  know  whether  he  was  indebted  or  not,  and  therefore 
no  presumption  was  to  arise  that  he  intended  merely  to  pay  a 
debt:  1  P.  Wms.  299;  PawdPsoaae,  10  Mod.  201. 

In  the  case  at  bar,  the  consideration  for  the  legacy  appeals 
from  the  will  to  have  been  for  the  services  of  the  legatee.  Apre- 
sumption  that  the  legacy  was  intended  to  be  a  satisfaction  of 
the  bond,  also,  must  rest  on  the  fact  that  the  bond  was  given 
for  the  same  services;  of  which  fact  there  is  no  evidence  before 
us.  It  may  have  been  for  a  different  cause.  We  can  only  pre- 
sume that  it  was  for  a  lawful  one.  It  appears  also,  from  the 
will,  that  the  testator  intended  his  debts  and  legacies  should  be 
paid,  before  his  residuaiy  legatees  should  take  anything.  The 
pecuniary  legacy  to  the  plaintiff,  also,  is  not  so  much  as  the 
debt;  and,  therefore,  cannot  be  considered  as  a  payment  of  it 
Neither  is  there  any  declaration  of  the  testator  that  the  specific 
articles  given  should  be  considered  as  a  satisfaction  of  the  debt 
It  appears,  also,  that  there  are  sufficient  assets. 

From  a  consideration  of  the  principles  and  decisions  applica- 
ble to  the  case,  we  are,  therefore,  all  of  opinion  that  thepdaint- 
iff  ought  to  recover. 

Defendant  defaulted. 
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Chief  Jutioa  Gny,  in  paniiig  upon  the  osm  then  befcce  the  coarl, 
AUmT.  ifenois  121  Mmb.  380»  uyi:  "This  ease  falls  wiibin  the  well-eet- 
fbd  mle^  thai  » legacy  exactly  correeponding  in  amount  and  time  of  pay* 
ment  to  an  eziating  debt  of  the  teetator  to  the  legatee^  and  given  by  a  will 
which  ooiitaimi  no  provinon  indicating  a  different  intention,  is  tobepreeomed 
to  be  in  eatiirfaffition  of  the  debt^  and  not  in  addition  thereto,'*  and  cites  the 
poneipal  case  in  snpport  of  that  doctrine. 

^  to  a  bequest  to  a  debtor,  see  ii^tdbetov.  XMi^aftm,  1  Am.  Dec  168. 


WOODBBIDGE   V.  BrIGHAM. 

dflumnro  "Day  cv  Daxs. — ^If  a  note  is  vaade  payable  a  oertain  nnmber  of 
dsjys  sAer  dste^  the  day  of  date  is  to  be  excluded  in  the  oompntation. 

KozB  Patablb  at  Baks. — ^Where  a  note  is  made  payable  at  a  specified 
bank,  no  farther  demand  on  the  maker  is  neoesmy  in  order  to  chaige 
the  indoners. 

Abbuxpsit  by  tbe  indorsees  against  the  indorsers  of  a  nego- 
tiable piomissory  note,  bearing  date  at  Hartford,  December  81, 

1812,  and  payable  in  ninety  days  after  date,  at  the  Hartford 
Bank.  It  appeared  in  evidence  that  the  makers  stopped  pay- 
ment on  the  twenty-fifth  of  March,  1818.    On  the  first  of  AprU, 

1813,  an  agent  of  the  plaintifis  presented  the  note  to  one  of 
the  makers  at  Northampton  for  payment,  and  upon  refusal 
notified  the  defendants  who  lived  in  the  same  town,  on  the 
same  day  of  such  demand  and  refusal,  and  gave  notice  that  the 
holders  would  look  to  them  for  payment.  Pursuant  to  the 
charge  that  the  demand  and  notice  were  made  too  late,  the 
jmy  fcmnd  for  the  defendants.    Motion  for  a  new  trial. 


JfiZb,  for  the 

Jahmun  and  Bates,  conira. 


Pabxsb,  C.  J.  Excluding  the  day  of  the  date  of  the  note 
dedaxed  on  in  this  case  from  the  computation  of  the  ninety 
days,  in  which  it  was  payable,  it  became  due  on  the  thirty-first 
of  March,  1813.  It  was  decided  in  the  case  of  Henry  y.  Jones,  8 
Mass.  453,  cited  in  the  argument,  and  the  decision  has  ever 
since  been  adhered  to  that  a  demand  must  be  made  on  the 
promiflor  on  the  day  the  note  becomes  due,  or  diligence  shown 
to  make  the  demand;  and  immediate  notice  of  the  failure  to 
pay  must  be  given  to  the  indorser,  or  he  will  not  be  held  liable. 
Where  the  indorser  lives  in  the  same  town  with  the  promisor 
he  ought  to  be  notified  on  the  same  day  on  which  the  demand 
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is  znade.  The  defendants  in  the  ease  at  bar  were  so  notified. 
So  that  the  only  question  is,  whether  the  demand  was  season- 
able. Bat  that  having  been  made  on  the  first  daj  of  April 
instead  of  the  thirty-first  of  March,  it  was  insufficient  to  charge 
the  indOrsers,  provided  a  personal  demand  on  the  promisors  or 
an  attempt  to  make  it,  was  necessary  in  the  present  case. 

The  note  was  payable  at  the  Hartford  Bank,  and  the  contract 
of  the  indorsers  was  that  the  promisors  should  appear  there  on 
the  day  appointed  for  payment,  and  take  up  the  note,  if  the 
proper  officers  of  the  bank  should  be  there  ready  to  receive  the 
money.  Now  it  was  determined  in  the  case  of  7%e  Berkshire 
Batik  ▼.  Jbnes,  6  Mass.  624  [4  Am.  Dec.  175],  which  was  alaa 
cited  in  the  argument,  that  no  demand  or  attempt  to  make  one 
of  the  promisor,  is  necessary  in  such  case  to  charge  the  in- 
dorser;  it  being  sufficient  that  the  officers  were  ready  to  receivo 
the  money.  The  promisors  also  had  the  right  to  refuse  to  make 
payment  anywhere  but  at  the  Hartford  Bank,  where  they  might 
have  provided  funds  to  meet  their  engagements.  It  is  doubtful^ 
therefore,  to  say  the  least  whether  a  demand  upon  them  at 
Northampton  on  the  thirty-first  of  March,  would  have  been  a 
legal  demand,  so  as  to  Innd  the  indorsers.  For  on  that  day  the 
note  ought  to  have  been  at  the  bank;  and  had  the  promisors 
been  there  on  that  day,  and  tendered  the  amount  of  their  note, 
such  a  tender  might  have  been  pleaded  in  bar  of  any  action 
against  them. 

As,  therefore,  no  demand  upon  the  promisors  at  Northampton 
was  necessary  in  order  to  make  the  indorsers  liable,  the  true 
question  is,  whether  after  the  failure  of  the  promisors  to  make 
the  payment  at  the  bank  according  to  their  contract,  seasonable 
notice  of  this  failure  was  given  to  the  indorsers.  Northampton 
being  a  full  day's  journey  from  Hartford,  and  as  the  note  might 
have  lain  in  the  bank  the  whole  of  the  thirty-first  of  March,  in 
expectation  of  its  beiug  paid,  the  notice  on  the  next  day  was  as 
early  as  it  was  practicable  to  give  it  to  the  indorsers.  Under 
these  circumstances,  this  note  being  payable  at  a  specified  time 
and  place,  we  think  the  case  does  not  come  within  the  rule  laid 
down  in  Henry  v.  Jones^  and  that  there  ought  to  be  a  new  trial, 
with  leave  to  amend  the  declaration,  if  that  should  be  neces* 
saxy,  upon  payment  of  costs. 

New  trial  granted. 


Oct  1816.]  Yabrux  v.  Abbot.  87 

Yabnum  v.  Abbot. 

[isiu«.«ri.] 

OiamzABOi  BT  JofDnuTSRAHT. — ^Although  a  eonveymoe  by  one  Jnfait-taiairt 
or  Un$aA  in  oomnum  of  a  part  of  the  land,  by  metoa  Mid  bounds,  to  a 
fbaager,  wbether  the  oonToyanoe  be  by  deed  or  by  lery  of  an  ezeontioii, 
em  have  no  legal  effect  to  the  prejudice  of  a  co-tenant;  yet  anbh  a  con* 
TByanoe  will  operate  at  an  estoppel  against  the  grantor  and  thoae  claim* 
ing  under  hinL 

Wsrr  of  entry.  The  case  was  BiLbmitted  upon  an  agreed 
statement  containing  the  following  facts :  On  the  ninth  of  March, 
I8O99  Eliphalet  Fox  and  Elizabeth,  his  wife,  were  jointly  seised 
of  an  undivided  three-f onrth  part  of  the  premises  in  fee,  and 
Peter  Fox,  their  son,  was  seised  in  common  with  them  of  the 
xestdne.  In  April,  1809,  Eliphalet  and  Peter  mortgaged  to 
Daniel  Abbot,  one  of  the  tenants,  five  acres  of  the  premises  in 
fee.  In  Jnly,  1809,  Eliphalet  and  Peter  mortgaged  the  prem- 
ises to  the  demandant,  nnder  which  instrument  he  claims  title 
in  this  action.  Elizabeth  survived  her  husband  and  died  in 
1812,  leaving  Peter,  and  Charles  and  I.  B.  Fox,  the  two  other 
tenants  herein,  with  eight  other  children,  her  heirs  at  law.  The 
tenants  pleaded  severally  as  to  several  parts  of  the  demanded 
premises,  of  which  they  were  severally  seised  and  disclaimed  as 
to  the  residue.  Peter's  undivided  fourth  part  had  been  levied 
on  under  executions  in  favor  of  Cobum  and  Wood,  but  as  they 
are  not  made  parties  it  is  not  necessary  to  set  forth  their  inter- 
est more  particularly. 

Emot,  for  the  demandant. 

8ieam8^  for  the  tenants. 

JiOKBOH,  J.  Since  the  argument  of  this  cause  at  the  last  term, 
we  have  had  occasion  to  consider  the  general  question  which  it 
involves,  although  presented  in  a  different  aspect,  in  the  case 
of  BarUa  v.  Mtrlaw,  lately  decided  at  Plymouth  [arUe,  76.]  In 
that  case  it  was  determined  that  a  conveyance  by  one  joint- 
tenant  or  tenant  in  common,  of  a  part  of  the  land  by  metes  and 
bonnds  to  a  stranger,  whether  the  conveyance  be  by  deed  or  bj 
the  levy  of  an  execution,  can  have  no  legal  effect  or  operation 
to  the  prejudice  of  a  co-tenant.  As  the  grantor  himself  has  no 
light,  on  a  partition,  to  select  any  particular  portion  of  the  land 
and  insist  to  have  his  moiety,  or  any  part  of  it,  set  off  in  that 
specific  portion,  so  he  cannot  convey  such  a  right  to  his  grantee. 

We  are  now  to  consider  whether  such  a  conveyance  has  any 
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is  znade.  The  defendants  in  the  ease  at  bar  were  so  notified. 
So  that  the  only  question  is,  whether  the  demand  was  season- 
able.  Bat  that  having  been  made  on  the  first  daj  of  April 
instead  of  the  thirty-first  of  March,  it  was  insufficient  to  chajqge 
the  indorsers,  provided  a  personal  demand  on  the  promisors  or 
an  attempt  to  make  it,  was  necessary  in  the  present  case. 

The  note  was  payable  at  the  Hartford  Bank,  and  the  contract 
of  the  indorsers  was  that  the  promisors  should  appear  there  on 
the  day  appointed  for  payment,  and  take  up  the  note,  if  the 
proper  officers  of  the  bank  should  be  there  ready  to  receive  the 
money.  Now  it  was  detennined  in  the  case  of  2Tke  Berhhire 
Bank  v.  Jones,  6  Mass.  524  [4  Am.  Dec.  175],  which  was  also 
cited  in  the  argument,  that  no  demand  or  attempt  to  make  one 
of  the  promisor,  is  necessary  in  such  case  to  charge  the  in- 
dorser;  it  being  sufficient  that  the  officers  were  ready  to  reoeivi^ 
the  money.  The  promisors  also  had  the  right  to  refuse  to  mak«» 
payment  anywhere  but  at  the  Hartford  Bank,  where  they  might 
have  provided  funds  to  meet  their  engagements.  It  is  doubtful,, 
therefore,  to  say  the  least  whether  a  demand  upon  them  at 
Northampton  on  the  thirty-first  of  March,  would  have  been  a 
legal  demand,  so  as  to  bind  the  indorsers.  For  on  that  day  the 
note  ought  to  have  been  at  the  bank;  and  had  the  promisors 
been  there  on  that  day,  and  tendered  the  amount  of  their  note» 
such  a  tender  might  have  been  pleaded  in  bar  of  any  action 
against  them. 

As,  therefore,  no  demand  upon  the  promisors  at  Northampton 
was  necessary  in  order  to  make  the  indorsers  liable,  the  true 
question  is,  whether  after  the  failure  of  the  promisors  to  make 
the  payment  at  the  bank  according  to  their  contract,  seasonable 
notice  of  this  failure  was  given  to  the  indorsers.  Northampton 
being  a  full  day's  journey  from  Hartford,  and  as  the  note  might 
have  lain  in  the  bank  the  whole  of  the  thirty-first  of  March,  iu 
expectation  of  its  being  paid,  the  notice  on  the  next  day  v^as  as 
early  as  it  was  practicable  to  give  it  to  the  indorsers.  Under 
thesb  circumstances,  this  note  being  payable  at  a  specified  time 
and  place,  we  think  the  case  does  not  come  vnthin  the  rule  laid 
down  in  Henry  v.  Jones,  and  that  there  ought  to  be  a  new  trial, 
with  leave  to  amend  the  declaration,  if  that  should  be  neces* 
sary,  upon  payment  of  costs. 

New  trial  granted. 
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Yabnum  v.  Abbot. 

{la  Mam.  474.] 

OuvfAUkBCB  BT  JoofTiimcAiiT. — ^Althoo^  a  eopveymoe  by  one  Jnfait-taiairt 
cr  ieim*  in  ^wmmrni  of  m  part  of  the  land,  by  metea  and  bounds,  to  a 
atny^gor,  wbather  the  oonToyanoe  be  by  deed  or  by  levy  of  an  ezeoatioii» 
ean  have  no  legal  efifeet  to  the  prejudice  of  aoo-tenant;  yet  aiioh  a  con- 
-veyanoe  will  operate  as  an  estoppel  against  the  grantor  and  those  claim* 
im^  under  ^w**- 

Wxrr  of  entry.    The  case  "was  submitted  upon  an  agreed 
Btatement  containing  the  following  facts :  On  the  ninth  of  March, 
1809,  Eliphalet  Fox  and  Elizabeth,  his  wife,  were  jointly  seised 
of  an  nndivided  three-fonrth  part  of  the  premises  in  fee,  and 
Peter  Fox,  their  son,  was  seised  in  common  with  them  of  the 
rasidne.    In  April,  1809,  Eliphalet  and  Peter  mortgaged  to 
Daniel  Abbot,  one  of  the  tenants,  five  acres  of  the  premises  in 
feei    In  Jnlj,  1809,  Eliphalet  and  Peter  mortgaged  the  prem- 
isea  to  the  demandant,  nnder  which  instrument  be  claims  title 
in  this  action.    Elizabeth  survired  her  husband  and  died  in 
1812,  leaving  Peter,  and  Charles  and  I.  B.  Fox,  the  two  other 
tenants  herein,  with  eight  other  children,  her  heirs  at  law.    The 
tenanta  pleaded  sererally  as  to  several  parts  of  the  demanded 
pramiaesy  of  which  they  were  severally  seised  and  disclaimed  as 
to  the  residue.    Peter^s  undivided  fourth  part  had  been  levied 
on  under  executions  in  faTor  of  Oobum  and  Wood,  but  as  they 
are  not  made  parties  it  is  not  necessary  to  set  forth  their  inter- 
est more  particularly. 

JEGNir,  for  the  demandant. 

SieamSf  for  the  tenants. 

Jionov,  J.  Since  the  azgument  of  this  cause  at  the  last  term, 
vre  hare  had  occasion  to  consider  the  general  question  which  it 
involTea,  although  presented  in  a  different  aspect,  in  the  case 
of  BarOei  t.  Earlow,  lately  decided  at  Plymouth  [ante,  76.]  In 
that  case  it  was  determined  that  a  conyeyance  by  one  joint- 
tenant  or  tenant  in  common,  of  a  part  of  the  land  by  metes  and 
boanda  to  a  stranger,  whether  the  conyeyance  be  by  deed  or  bj 
the  levy  of  an  execution,  can  have  no  legal  effect  or  operation 
to  the  prejudice  of  a  co-tenant.  As  the  grantor  himself  has  no 
light,  on  a  partition,  to  select  any  particular  portion  of  the  land 
and  insist  to  haTO  his  moiety,  or  any  part  of  it,  set  off  in  that 
spedfio  portion,  so  he  cannot  convey  such  a  right  to  his  grantee. 

We  are  now  to  consider  whether  such  a  conveyance  has  any 
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effect  SB  againet  the  grantor  and  those  claiming  under  him. 
This  point  seems  to  have  been  left  nndedded  in  the  case  of 
Porter  T.  HiU,  9  Mass.  84  [6  Am.  Dec.  22],  where  it  is  intimated 
that  such  a  conveyance  may  possibly  operate  to  this  effect  by 
way  of  estoppel.  The  oonrt  also  in  the  case  of  BarOety.  EdrUnc^ 
avoided  giving  an  express  opinion  on  this  point,  it  not  bein^ 
necessary  in  that  case.  On  the  follest  consideration,  we  are 
now  satisfied  that  the  conveyance  may  operate  to  this  effect, 
without  prejudice  to  the  co-tenant  and  without  violating  any 
principle  of  law.  We  see  no  difference  in  this  respect  between 
a  conyeyance  by  deed  and  by  the  levy  or  extent  of  an  execution. 
The  former  owner  is  estopped  by  the  record  of  a  judgment 
against  him,  and  of  the  execution  and  return  of  it,  as  effectu- 
ally as  he  would  be  by  a  deed  under  his  own  seal. 

Suppose  that  after  such  a  conveyance  the  other  co-tenant  has 
his  moiety  set  off  to  him  on  a  petition  or  writ  of  partition,  and 
that  his  share  is  so  assigned  as  not  to  include  any  part  of  what 
was  so  conveyed  by  his  feUow;  it  is  obvious  that  he  can  no 
longer  object  to  this  conveyance.  He  has  got  all  that  he  was 
entitled  to,  and  has  not  now  any  interest  in  the  part  so  conveyed. 
There  is,  then,  no  one  who  can  dispute  the  title  of  the 
grantee,  unless  it  be  the  former  owner.  But  why  should  he  be 
permitted  to  say  that  nothing  passed  by  his  deed,  or  liy  thelevy 
of  the  execution  against  him?  He  was  in  possession  of  the 
premises  at  the  time  of  the  conveyance,  and  he  parted  with  that 
possession  for  a  valuable  and  adequate  consideration.  There  is 
no  fraud,  no  oppression,  nor  injustice  of  any  kind  in  the  trans- 
action, as  it  regards  him.  In  the  one  case,  he  receives  a  price 
agreed  on  by  himself.  In  the  other,  the  price  is  fixed  by  dis- 
interested men  under  oath,  with  a  right  on  his  part  to  redeem 
within  a  limited  time  if  the  appraised  value  is  too  low,  which 
gives  the  effect  of  a  voluntary  bargain  and  sale  by  him.  The 
4>nly  objection  which  eyer  existed  to  the  conveyance,  arose  from 
?the  injury  it  might  do  his  co-tenant;  but  this  olqeotion  is  not 
4K>mpetent  for  him  to  make.  The  law  may  allow  the  whole  ef- 
iect  of  this  objection  vnthout  rendering  the  conveyance  entirely 
Toid.  Yet,  unless  the  conveyance  is  merely  void,  the  grantor 
would,  under  these  circumstances,  be  estopped  to  dispute  its 
operation. 

There  are  many  cases  in  which  conveyances  and  other  transac- 
tions are  void  and  ineffectual  to  some  purposes,  or  as  they  regard 
certain  particular  persons,  which  yet  are  valid  and  effectual  in 
other  respects.    This  is  the  case  with  fraudulent  conveyances 
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made  to  deftet  orediioxB;  and  with  oonyejanoes  of  land  not 
aoknowledged  and  recorded  pursuant  to  the  statute.  It  is, 
thereforey  as  mmeoessazy  as  it  would  be  nnjust,  that  this  rule 
of  law,  which  is  intended  to  prevent  one  co-tenant  from  making 
a  conveyance  to  the  prejudice  of  his  fellow,  should  enable  him 
to  defeat  a  stranger  to  whom  he  had  conveyed,  for  a  valuable 
coosidenition,  or  a  creditor  who  had  taken  the  land  in  discharge 
of  his  debt. 

Tnstead  of  the  case  last  put,  let  us  suppose  that,  after  such  a 
e(mve7Biioe  by  one  co-tenant,  ihe  other  should  convey  or  release 
to  the  grantco  his  moiety  in  the  same  parcel  of  land.  Each  of 
the  former  owners  wocdd  now  be  estopped  by  their  respective 
deeds  from  disputing  the  title  of  the  grantee.  As  to  all  stran* 
geis,  his  possession  alone  would  be  snfScient;  and  thus  his  title 
would,  in  effect,  be  indefeasible.  Yet,  if  the  first  conveyance 
were  merely  void,  it  could  not  help  or  fortify  the  second,  which 
wonldy  therefore,  be  likewise  void;  and  thus  a  party  in  actual 
possession,  vrith  a  deed  of  conveyance  from  each  of  the  two 
persons  who  alone  had  any  pretense  of  title  to  the  land,  would 
still  be  nnaUe  to  maintain  the  possession.  So,  if  one  co-tenant 
cf  twen^  acres  should  sell  to  a  stranger  his  moiety  in  ten  acres 
by  metea  and  bounds,  and  afterwards  to  the  same  person  the 
moiety  of  the  remaining  ten  acres  in  like  manner;  if  the  first 
conveyance  is  void,  the  second  will  be  also  void.  Yet,  in  such 
a  esse  there  is  no  reason  of  justice  or  policy,  which  should  pre- 
tent  the  grantee  from  holding  an  undivided  moiety  of  the  whole 
twenty  acres. 

Upon  any  other  construction  of  such  conveyances,  great  in- 
conveniences would  follow.  Two  or  more  joint-tenants  or 
tenants  in  common  could  never  convey  any  specific  portion  of 
the  land,  unless  they  joined  in  the  same  deed.  But  one  may 
he  willing  to  sell  with  general  warranty,  while  another  will  give 
only  a  quitclaim.  Soeach  may  be  willing  to  warrant  his  specific 
duffe;  but  they  may  refuse  to  join  in  a  deed  with  covenants  of 
wazrsnty,  lest  they  should  be  mutually  bound  for  each  other. 
80,  if  one  of  the  part-owners  be  absent  and  not  known  to  exist 
—a  case  which  has  sometimes  happened  in  the  division  of  an 
mtestate's  estate  among  his  heirs — ^it  would  be  highly  unjust 
and  absurd  that  his  return  should  wholly  avoid  such  a  convey- 
ance made  by  the  others  in  his  absence.  It  is  just  that  he 
chonld  not  be  prejudiced  by  it.  But  there  is  no  reason  why 
the  other  co-tenants  should  by  this  accident  be  enabled  to  avoid 
their  own  coDtraots,  and  to  reclaim  land  which  they  had  fairly 
sold  for  a  valuable 
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It  then  being  clear  that  a  conyeTance  by  one  joint-tenant  or 
tenant  in  common  of  his  share  in  a  certain  spedfio  portion  of 
the  land  is  not  absolutely  Toid,  we  are  to  see  what  is  the  effect 
of  the  sereral  conyeyances  set  forth  in  this  statement  of  facts. 
And  first  we  may  throw  out  of  the  case  all  the  conTeyances  by 
Eliphalet  Fox,  the  father,  whether  of  part  or  the  whole.  He 
was  joint-tenant  with  his  wife,  Elizabeth  Fox,  who  snrfived 
him;  and  it  has  been  decided,  in  a  case  arising  out  of  this  same 
estate  and  title,  that  no  conyeyance  by  him  could  bind  her  after 
his  decease,  and  that  she  took  the  whole  surviyorship:  JthxY. 
Fletcher,  8  Mass.  274.  The  demandant,  therefore,  can  hold 
nothing  under  Eliphalet  Fox;  and  the  three  fourths  part  which 
belonged  to  him  and  his  wife  descended,  on  her  death,  to  hst 
children  and  heirs.  She  left  eleyen  children,  two  of  whor*» 
Charles  and  Stephen  B.  Fox,  are  sued  as  tenants  in  this  action; 
and  each  of  whom  took  one  eleyenth  part  of  her  three  fourths, 
or  three  undivided  forty-fourth  parts  of  the  whole.  As  it  is 
said  in  the  statement  of  facts  that  these  tenants  are  seyerally 
seised  of  certain  parts  of  the  demanded  premises,  and  they 
haye  respectiyely  disclaimed  as  to  the  residue,  we  must  suppose 
that  there  has  been  a  partition  among  the  heirs,  upon  whidi  the 
seyeral  parts  now  defended  by  these  two  tenants  were  annigned 
to  them  respectively  as  heirs  of  their  mother.  In  this  view  of 
the  case,  it  is  obvious  that  the  demandant  cannot  recover  against 
either  of  those  two  tenants. 

As  to  the  undivided  fourth  part,  formerly  owned  by  Peter 
Fox,  it  appears  that  he  had  conveyed  the  whole  of  it,  in  differ- 
ent portions,  by  deeds  and  executions  which  haye  a  priority  to 
the  demandant's  title.  Only  one  of  these  conveyances  is  now 
in  question,  namely,  the  mortgage  made  to  Abbot,  as  the  other 
two  grantees.  Wood  and  Oobum,  are  not  sued  in  this  action. 
According  to  the  principles  before  mentioned,  the  mortgage 
made  to  Abbot  of  five  acres,  in  AprU,  1809,  is  good  against 
Peter  Fox  and  all  who  claim  under  him.  The  demandant  who 
claims  under  a  subsequent  conveyance  from  the  said  Peter  is 
estopped  to  deny  this  title  of  Abbot;  and  the  conseqnenoe  is, 
according  to  the  agreement  of  the  parties,  that  he  must  beoome 
nonsuit 

We  cannot  here  avoid  remarking  the  irregularity  of  the  pro* 
oeedings  in  this  suit.  It  appears  that  the  three  persons  who 
are  here  sued  hold  each  of  them  in  severalty  three  different  par- 
cels of  the  premises.  Two  or  more  persons  so  situated  cannot 
he  joined  as  tenants  in  one  writ  of  entry.    The  gist  of  eyeiy 
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0oeh  action  is  tlie  sappoeed  nnlawful  entiy  of  the  tenant  or  of 
the  person  under  whom  he  claims;  and  the  object  of  the  suit  is 
to  disprove  the  title  of  the  tenant,  by  showing  its  unlawful 
oommenoenient.  Bat  the  proof  of  an  unlawful  entry  by  one 
has  no  tendency,  in  the  case  supposed,  to  prove  the  same  point 
as  to  another;  their  titles  have  no  necessazy  connection;  and  it 
is,  in  effect,  trying  two  or  more  distinct  tiUes  in  one  writ. 

So  one  of  the  tenants  himself  may  be  a  disseisor,  and  the 
other  may  hold  by  alienation  from  a  disseisor.  Bat  the  demand- 
ant cannot  hare  a  writ  against  one  as  a  disseisor  and  against 
the  other  in  the  per.  On  the  other  hand,  if  a  man  is  disseised 
by  two  or  ^znore  persons,  the  diaseisors  have  one  joint  estate, 
and  one  title;  the  entry  of  all  of  them  is  one  act,  and  the  dis* 
seisee  most,  in  such  a  case,  sue  them  all  jointly.  So  if  on<% 
disseisor  conveys  the  whole  to  two  or  more  jointly,  they  most 
an  be  sued  together.  Bat  where  two  persons  hold  in  several^** 
distinct  parcels  oxider  conveyances  from  the  same  disseisor;  or 
where  they  have  themselves  severally  disseised  the  demandant 
of  distinct  parcek,  it  would  be  as  irregular  to  join  them  in  thf» 
suit,  as  to  join  two  trespassers  who  had  each  committed  a  tres^ 
pass  at  different  times,  and  on  different  portions  of  the  plaint* 
iffs  land;  or  two  debtors  who  had  each  given  his  own  bond  to 
the  plaintiff  for  different  debts.  The  parties  having,  however,, 
agreed  that  the  demandant  shall  beoome  nonsuit,  if  he  is  nol^ 
entitled  to  recover  against  either  of  the  tenants,  this  izregn  • 
laiity  will  not  materially  affect  the  result;  as  we  axe  of  opinion 
thai  he  cannot  recover  against  either. 

Demandant  nonsuited. 


8m  the  caw  of  BariUi  v.  ffarhm,  amie,  76^  and  the  esM  ia  the  note 
the  psinoiple  of  this  dadaioii  is  appraved. 


Kt:ii; 
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I^Rxr  TO  BunoMT  Vobmoumubm,  —When  the  mortgiigee  entan  on  the 
flMfteaflsd  pramiaoa  before  oondition  broken,  he  may  oommence  hia  f oie- 
doanre  withont  any  new  entry  by  dedaring  that  be  holda  for  oonditioit 
broken,  after  that  event  ahall  have  oocarred;  if  be  make  no  each  dedUn- 
tiflo,  the  mortgagor  may  electto  oonaider  bim  inaa  claiming  to  foreokMtv 
by  bringing  hia  bill  of  equity  at  any  time  within  the  atatotory  perio^V 
after  a  tender  of  peif6rmanoe  according  to  the  terma  of  the  mor^jage. 

toonrnoir  or  Fobboloskd  Land. — ^In  the  aherifTB  notice  of  the  aale  of  tbe 
•qnity  of  redemption,a  general  description  of  the  property  ia  anffident 
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8aIiB  uvov  Gbbdit.-*11i0  giTiog  »  wiManaMn  tima  to  the  paxohMer  of  soch 
eqiiity  of  redemption,  to  fixainma  the  titU  befora  tho  deli^ieKy  of  tlio 
dead,  it  not  a  sale  npon  credit. 

Bill  in  equity  against  Abiel  Winship^  brooght  bj  the  ae- 
signee  of  an  equity  of  redemption  to  redeem  eertain  mortgaged 
premises.    The  case  appears  from  the  opinion. 

PresooU  and  Ward,  for  the  phiintiff. 

Bigdow  and  W.  StdUvan,  contra. 

By  Ooort,  Pabbd,  C.  J.  The  points  which  ha?e  been  aigaed 
in  the  case  are:  1.  That  the  plaintifTs  bill  cannot  be  sustained, 
becaose  he  has  not  shown  Uiat  the  defendant  to  whom  ihe  mort- 
gage  made  to  Brown  had  been  asngned,  has  ever  entered  npon 
the  mortgaged  premises  for  condition  broken;  and»  2.  ^Hiat 
ihe  proceedings  of  the  sheriff,  antecedent  to  and  at  the  sale 
were  defective,  so  that  no  title  passed  to  the  plaintiff  bj  ihe 
deed  of  the  sheriff. 

With  respect  to  the  first  point  the  &ots  are,  that  Jonathan 
Winship,  the  judgment-debtor,  having,  on  the  fifth  of  March, 
1798,  conveyed  the  premises  in  mortgage  to  Samael  Brown,  to 
secure  the  payment  of  seven  thousand  dollars,  and  interest,  in 
one  year  from  the  time  of  the  execution  of  the  deed,  Brovm,  on 
the  fifteenth  of  September,  1806,  the  condition  of  the  deed  being 
broken,  but  no  entry  having  been  made  by  him  therefor, 
assigned  all  his  right  and  interest  in  the  premises  to  the  defend- 
ant, who  paid  him,  as  a  consideration  thereof,  the  sum  due,  and 
interest.  The  defendant,  assignee  of  the  mortgage,  had  been 
in  possession,  claiming  to  hold  in  his  ovm  right,  from  the  sixth 
of  March,  1798;  but  did  not  make  a  new  entry  for  condition 
broken,  when  he  became  assignee  for  the  mortgage;  nor  has  he 
at  any  time  since  made  any  express  declarations,  that  he  con- 
tinued the  possession  for  that  cause.  So  that  he  now  contend^, 
that  this  process  cannot  be  maintained  against  him,  because  ihe 
statute  which  gives  to  this  court  jurisdiction  as  a  court  of  equity 
on  the  subject  of  mortgages,  confines  that  jurisdiction  to  cases 
where  a  foreclosure  is  attempted  by  an  entry  upon  the  landior 
a  breach  of  the  condition. 

The  statute,  1786,  c.  22,  sec.  2,  being  intended  for  the  relief 
of  persons  having  equitable  rights,  which  cannot  be  forced  by 
action  at  law,  ought  not  to  be  restricted  in  its  operation,  so  as 
not  to  reach  the  object  which  the  legislature  had  in  view  when 
it  was  enacted.  That  object  was,  to  restore  to  mortgagors  and 
those  holding  under  them,  the  title  and  possession  of  lands 
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mortgaged,  on  payment  or  tender  of  the  money  due,  and  interest 
at  any  time  within  three  years  after  actual  possession  taken  by 
the  mortgagee  or  his  assigns,  for  the  purpose  of  acquiring  to 
themselTes  an  indef  easiUe  title  to  an  estate,  which  was  liable  to 
be  defeated.  The  benefit  intended  to  be  secured  was  for  the 
mortgagor,  and  not  for  the  mortgagee;  that  an  estate  originally 
conTcyed  on  condition,  as  a  pledge  for  a  debt,  after  it  had 
become  absolute  in  strict  law  by  non-performance  of  the  con- 
dition within  the  stipulated  time,  might  retain  its  original 
character  of  a  pledge  for  a  longer  time  than  the  contract  ex- 
pressed, namely,  for  three  years  after  the  mortgagee  had 
determined  to  avail  himself  of  the  breach  of  condition,  and  to 
make  the  estate  absolute  in  himself  and  his  heirs.  The  statute 
oQght  to  be  so  construed  as  to  e£fectuate  this  intention,  and  not 
to  increase  the  difficulty  of  the  mortgagor,  or  to  aid  a  mortgagee 
in  keeping  possession  of  an  estate,  after  his  debtor  should  be 
ready  and  willing  to  pay  him  the  money  which  it  was  couToyed 
to  secure,  unless  the  redemption  has  been  foreclosed  in  the 
manner  doocribed  by  law. 

It  has  been  adjudged,  MB8  t.  Paywn^  1  Mass.  659,  that  an 
action  at  common  law,  or  by  statute,  does  not  lie  for  the 
mortgagor  to  recoTer  possession,  on  tender  of  performance  of 
the  condition  after  the  same  has  been  broken,  although  the 
equity  of  redemption  may  be  open,  no  entry  having  been  made 
by  the  mortgagee.    The  remedy  in  such  case  must  be  in  equity, 
or  perhaps  liy  resisting  the  entry  of  the  mortgagee  when  he  shall 
iitempt  to  foreclose  by  a  suit,  by  showingactual  payment  of  the 
debt  secured  by  the  mortgage.    If  the  mortgagee,  therefore, 
ahonld  hare  entered  and  dispossessed  the  mortgagor  before  con- 
dition broken,  which  he  may  do  by  law,  and  hold  over  after 
eondition  broken,  without  making  any  declaration  of  Ids  inten- 
tion to  foreclose,  there  is  no  remedy  for  the  mortgagor,  unless 
under  the  statute  giving  equitable  jurisdiction  to  this  court: 
Stat.  1798,  c.  77.    And  if  the  words  of  the  statute  are  to  be 
taken  strictly,  it  is  obvious  that  the  mortgagee  might  thus  defeat 
the  right  of  redemption  intended  to  be  secured  by  the  statute; 
and,  at  his  election,  convert  a  conditional  into  an  absolute  estate, 
in  spike  of  the  legislative  provisions  to  the  contrary.    To  obviate 
this  manifest  inconvenience  and  absurdity,  the  court  will  sup- 
port the  rights  of  the  mortgagor  as  far  as  they  can  without 
ridating  any  principles  of  law.    It  has  already  been  decided, 
that  when  the  mortgagee  shall  enter  after  condition  broken,  it 
ihall  be  presumed  that  he  entered  for  that  cause,  and  the  time 
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for  that  fozeolosaxe  shall  nin  from  that  entiy.  It  has,  also, 
been  decided,  that  where  there  has  been  an  entiy  before  the 
breach,  the  mortgagee  may  commence  his  foreclosure  without 
any  new  entry,  by  declaring  that  he  holds  for  condition  broken, 
when  that  event  shall  occnr:  Uewall  ▼.  Wrighi,  8  Ifass.  188  [8 
Am.  Dec.  98]. 

These  are  reasonable  decisions  for  the  benefit  of  the  mozt* 
gagee,  that  he  may  not  be  put  to  the  unnecessary  inoonTenience 
of  a  new  entry  or  a  suit  upon  his  mortgage,  when  he  has  already 
got  possession  of  the  estate.  It  seems  to  be  a  correlatiye  prin- 
ciple, that,  where  the  mortgagee  is  in,  the  condition  being 
broken,  the  mortgagor,  to  secure  his  rights  may  elect  to  con* 
aider  him  in  as  claiming  to  foreclose;  and  that  a  tender  of  per- 
formance, made  to  him  when  thus  in  possession,  shall  avail  to 
the  mortgagor  as  much  as  if  there  had  been  a  public  entry  or 
«  judgment  for  possession,  bcicause  the  condition  was  not  per^ 
formed.  This  doctrine  puts  the  parties  to  the  deed  upon  an 
equal  footing,  giving  to  the  one  a  right  to  foreclose,  as  by  his 
eontract  he  had  a  right  to  claim  an  absolute  estate;  and  to  the 
other,  a  right  to  redeem  within  three  years,  from  any  period 
after  condition  broken,  when  he  shall  choose  to  consider  the 
grantee  as  claiming  to  hold  the  estate  without  condition. 

It  is  more  especially  necessary  that  this  doctrine,  with  respect 
to  the  interest  of  purties  to  a  mortgage,  should  prevail  here, 
where  the  usage  is  almost  universal  for  the  mortgagor  to  remain 
in  possession  untQ  the  time  for  performance  of  tiie  condition 
has  expired,  without  a  covenant  in  the  deed  to  that  effect;  and 
where,  nevertheless,  the  mortgagee  has,  by  law,  the  right  to 
possession  immediately  after  the  delivery  of  the  deed.  For  the 
mortgagee  may  sometimes  gain  possession,  contrary  to  the  real 
understanding  of  the  parties;  and  if  he  should  choose  to  con* 
tinue,  without  any  act  showing  his  intention  to  foreclose,  the 
mortgagor  would  be  deprived  of  his  right  of  redeeming,  unless 
he  has  the  right  to  consider  him  in  for  condition  broken,  when 
that  event  has  actually  taken  place. 

In  the  case  before  us,  the  defendant  had  entered  upon  the 
premises  the  day  after  the  execution  of  the  mortgage  to  Brown, 
namely,  the  sixth  of  March,  1798.  He  has  been  in  possession 
from  that  time  until  the  present,  and  in  1806,  he  purchased  an 
assignment  of  Brown's  mortgage,  the  condition  of  which  had 
been  long  before  broken;  having  made  no  new  entry  at  the 
time,  nor  declaration  of  his  intention  to  hold  on  account  of  the 
breach  of  the  conditioD.    It  is  immaticrial  whether  he  entered 
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under  a  deed  from  the  mortgagee,  or  aa  a  diaseiBor;  for  it  ought 
not,  in  either  oase,  to  be  in  Ids  power  to  prevent  the  creditors 
of  tiie  mortgagor  from  ayailing  themselyeB  of  the  equity  of  re* 
demption.  If  he  entered  by  deed,  that  deed  might  have  been 
made  for  the  rexy  pnrpoae  of  extinguishing  the  right  of  redemp- 
tion, to  the  prejudice  of  the  creditors.  If  he  entered  as  a  dis- 
fleisor,  it  would  be  still  more  extraordinary  that  he  could 
ptoeiixe  to  himself  an  absolute  estate  under  a  mortgage,  merely 
because,  having  obtained  a  wrongful  seisin,  he  should  choose 
not  to  avail  himself  of  Ids  right  to  foreclose  the  mortgage. 

He  must,  therefore,  in  the  present  stage  of  this  controversy, 
be  considered  as  in  under  the  assignment  of  the  mortgage;  and 
the  mortgagor,  or  lus  lawful  assigns,  have  a  right  to  consider 
bim  as  holding  under  the  mortgage  deed,  with  a  view  to  claim 
an  absolute  estate  under  it,  the  condition  having  been  broken 
when  he  took  the  assignment.  And  it  is  in  the  election  of  the 
mortgagor,  at  any  time,  at  least  vdthin  twenty  years,  to  claim 
his  right  to  redeem,  by  bringing  his  bill  in  equity,  after  tender 
of  performanoe  according  to  the  condition  of  the  deed.  The 
mortgagee  suffers  nothing  by  this;  because  he  may  hasten  the 
foredoeure  by  a  dedaxation  of  the  purpose  for  which  he  holds, 
and  he  is  completely  indemnified  before  any  judgment  against 
him  for  redemption  can  be  entered.  We  axe  satisfied,  therefore, 
that  the  case  made  out  by  the  plaintiff  is  completely  within  the 
statute,  and  that  the  objection  made  by  the  defendant  cannot 
pievaiL 

The  next  objection  relates  to  the  proceedings  of  the  sheriff, 
antecedent  to  and  attending  the  sale  of  the  equity.  By  the 
preamble  to  the  deed,  and  the  return  of  the  sheriff  upon  the 
execution,  everything  appears  to  have  been  done  which  the  law 
lequires  to  make  such  a  sale  valid.  There  was  a  seizure  of  the 
ecjmty,  a  notification  of  the  time  and  place  of  sale  vrithin  the 
time  prescribed,  and  notice  given  to  the  judgment*debtor.  By 
the  return  it  also  appears  that  the  plaintiff  was  the  highest 
bidder,  and  that  the  purchase-money  was  paid  down;  so  that 
the  sheriff  became  immediately  answerable  to  the  judgment- 
creditor  for  the  amount  of  his  debt,  and  to  the  debtor  for  the 
residue. 

But  it  is  contended  that  the  return  of  the  sheriff  is  not  con* 
tloBive,  and  that  the  defendant  has  a  right  to  go  behind  it,  and 
lequire  proof  of  all  the  acts  which,  by  the  statute,  are  essential 
to  the  validity  of  the  title.  Whether  this  right  exists  or  not, 
need  not  now  be  decided,  as  we  are  all  of  the  opinion  that 
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enough  has  been  shown  to  justify  the  return  of  the  officer  and 
his  declarations  in  the  deed.  The  principal  diffionliy  suggested 
on  this  point  is,  that  in  the  public  notice  given  of  the  intended 
sale,  the  description  of  the  thing  to  be  sold  was  defeotiTe. 
That  description  was,  **  the  right  in  equity  of  redeeming  the 
messuage  and  farm  situate  in  Brighton,  in  the  couniy  of 
Ifiddlesex,  on  which  Jonathan  Winship  now  lives. ''  It  is  in- 
sisted that  the  several  parcels  of  which  the  farm  consisted 
should  have  been  mentioned,  as  also  the  nature  and  amount  of 
the  incumbrance. 

But  we  think  this  objection  not  maintained.  The  statute  re- 
quires only  that  there  be  an  advertisement  before  the  sale, 
without  requiring  any  particulars.  It  is  in  the  power  of  the 
debtor  to  appear,  at  the  time  and  place  of  sale,  and  represent 
precisely  the  situation  of  the  estate  and  the  state  of  the  title. 
The  purchaser  will  require  a  specification  at  the  time,  and  the 
sheriff  i^  then  bound  to  make  public  what  he  knows  upon  the 
subject.  If  the  price  should  be  low  for  want  of  snfficieni 
knowledge  of  the  circumstances  attending  the  property,  the 
creditor  is  injured,  not  the  debtor,  for  he  has  time  to  redeem; 
if  it  should  be  high,  the  purchaser  may  be  injured,  but  not  the 
debtor  or  the  creditor.  At  all  events  the  mortgagee  cannot  suf- 
fer in  either  case,  for  the  effect  of  the  sale  is  to  pay  him  his 
debt.  The  present  defendant,  therefore,  viewed  in  the  light  of 
a  mortgagee,  has  no  interest  in  this  question;  and  it  is  doubtful 
whether  in  that  character  he  can  ever  dispute  the  title  of  the 
assignee  of  the  mortgagor,  certainly  not  without  notice  and 
quest  from  the  mortgagor,  who  may  dispute  the  assignment. 

Another  objection  much  insisted  upon  is,  that  the  sale 
conditional  and  upon  credit,  and  therefore  void.  The  testimony 
of  the  sheriff  upon  this  subject  is,  that  he  gave  eighty-four  di^ 
to  the  purchaser  to  look  into  the  title  and  to  satisfy  himself  of 
his  safety  in  purchasing.  The  sale  was  in  no  other  respect  con* 
ditional,  than  that  if,  upon  examination,  there  should  be  reason- 
able doubts  of  the  title,  it  should  in  that  case  be  void.  This 
condition,  if  it  had  not  been  expressed,  would  have  been  im» 
plied.  For  if,  after  the  vendue  and  before  the  deed  was  deliv« 
ered,  and  the  purchaser  should  have  hesitated  and  taken  time 
to  look  up  the  title,  he  might  have  withdrawn  from  the  bargain, 
if  any  substantial  defect  had  appeared.  As  to  credit,  none  was 
given;  but  the  money  was  to  be  paid  upon  delivery  of  the  deed, 
which  was  to  be  done  at  the  expiration  of  the  eighty-four  days, 
time  perhaps  would  have  been  unreasonable  had  not  a 
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cloud  been  fbxown  over  the  tiUe  by  the  adTerfiaement  of  the 
defendant  himselfy  in  which  he  declared  hiniBftlf  to  be  the  owner 
of  the  whole  estate,  in  fee-simple,  and  which  was  by  him  in- 
serted in  the  public  papers  previons  to  the  yendne.  He  has  no 
light  to  complain  of  the  delay,  nor  indeed  has  it  been  prejudicial 
to  any  of  the  parties  concerned.  If  another  creditor  had  inter* 
posed  and  taken  the  equity,  or  had  any  one  made  a  bona  fide 
purchase  of  it  from  the  judgment-debtor,  between  the  day  of 
the  sale  and  the  deliyeiy  of  the  deed,  the  question  as  to  the 
eflEact  of  the  time  might  be  more  important. 

Nor  do  we  think  that,  as  between  these  parties,  the  objection 
aziaingfrom  the  statute  of  frauds  is  maintained.  Admitting 
that  a  sheriff's  sale  of  an  equity  is  within  that  statute,  yet  the 
afiect  of  it  would  be  only  to  enable  either  party  to  the  contract 
to  lefose  being  bound  by  it.  If  pursuant  to  the  contract  a  deed 
is  giyen,  the  bargain  is  consummated  and  the  previous  contract 
is  out  of  the  question.  The  case  of  Jackson  t.  CaUinj  2  Johns. 
Si8,  [8  Am.  Dec.  415],  cited  for  the  defendant,  goes  no  further 
than  this.  The  sheriff  there  made  his  sale  in  July  and  executed 
his  deed  in  the  following  NoYcmber,  which  was  delivered  as  an 
escrow.  The  purchaser  having  failed  to  show  that  the  condition 
on  which  the  deed  was  to  be  delivered  was  performed,  endeav- 
ored to  maintain  his  title  by  the  sale  without  a  deed.  It  was 
held  that  the  sale  was  void,  because  there  was  no  memorandum 
in  writing,  and  that  it  was  not  helped  by  the  deed  afterwards, 
which  had  never  become  effectual. 

Upon  the  whole,  we  see  no  reason  why  the  plaintiff  is  not  en- 
titled to  redeem,  provided  he  tendered  a  sufficient  sum;  and  if 
Ae  defendant  has  no  better  title  than  under  the  mortgage.  But 
the  defendant  has  produced  a  deed  from  the  mortgagor,  executed 
long  before  the  equity  was  attached,  which  purports  to  be  a 
▼al^  conveyance  of  all  the  mortgagor's  right  in  the  land.  This 
deed  is  impeached  as  fraudulent,  and  this  has  given  rise  to  an- 
other objection  to  our  further  proceeding  in  this  cause,  which 
requires  some  consideration. 

It  is  contended  that  as  the  defendant  claims  title  to  the  premi- 
ies  under  a  deed  from  the  mortgagor,  purporting  to  be  bona  fide, 
ttd  for  a  valuable  consideration,  the  jurisdiction  of  this  court 
onder  the  statute,  although  maintainable  upon  every  other 
ground,  ceases,  because  it  is  not  competent  to  the  court  to  in- 
quire into  the  validity  of  the  deed  or  to  avoid  it  on  the  ground 
of  fraud,  that  being  a  fact  which  can  be  tried  only  by  a  jury; 
tad  that  this  court  has  no  power  under  the  statute  giving  them 
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equitable  jurisdiction  to  order  a  trial  by  juiy.  If  this  objection 
be  valid,  tiie  statute  provision  for  proceedings  in  equiiy  on  sub- 
jects of  this  nature  would  be  nugatory.  For  in  any  case  fraud 
may  be  suggested,  and  it  would  be  in  the  power  of  the  parties, 
by  introducing  it,  to  oust  the  jurisdiction  of  the  court.  If  the 
defendant  had  not  claimed  to  hold  under  the  deed,  but  Lad 
suffered  the  cause  to  proceed  solely  upon  the  questions  relating 
to  the  mortgage,  it  might  be  doubtful  whether  a  decree  in  this 
case  would  conclude  him  against  showing  a  legal  title  on  a  suit 
brought  by  him  at  conunon  law,  founded  on  this  conveyance. 
But  as  he  has  chosen  to  set  forth  his  deed  in  his  answer,  as  a 
reason  why  the  plaintiff  should  not  be  permitted  to  redeem,  it 
is  necessary  that  the  court  should  have  proof  of  the  execution 
of  the  deed,  and  also  of  its  genuineness,  if  suspicions  shoald 
arise  from  the  circumstances  of  its  execution  and  delivery.  This 
of  necessity  lets  in  the  other  party  to  controvert  it^  and  the 
court  must  determine  from  the  facts  proved  whether  anything 
passed  by  it  to  the  supposed  grantee  or  not 

This  inquiry  might  be  made  by  the  court  without  the  inter- 
vention of  a  jury.  If,  by  the  principles  of  the  constitution,  the 
party  may  insist  upon  a  jury,  this  will  only  prove  that  one  ought 
to  be  impaneled  here  to  try  the  fact.  But,  when  the  party 
himself  submits  his  title  to  the  court  under  this  process,  he  may 
be  considered  as  waiving  any  right  to  a  trial  by  jury,  and  so 
would  have  no  cause  to  complain.  But  it  has  been  insisted 
that,  even  if  the  court  were  inclined  to  have  the  verdict  of  a  jury 
upon  the  validity  of  this  deed,  they  have  no  authority  to  order 
such  a  trial,  because  the  statute  makes  no  provision  for  the 
exercise  of  such  authority. 

We  cannot  conceive  that  the  power  of  the  court  is  so  unrea- 
sonably limited.  When  the  statute,  creating  this  jurisdiction, 
authorized  the  court  to  proceed  and  determine  according  to 
equity  and  good  conscience,  it  was  undoubtedly  intended  that 
they  should  proceed,  as  to  the  subject-matter  of  their  jurisdic- 
tion, in  the  same  manner  as  courts  of  a  similar  jurisdiction 
proceed  in  England,  to  whose  laws  and  forms  of  trials  all  our 
statute  provisions  are  referable,  when  no  particular  provision 
for  the  mode  of  trial  is  enacted.  Now,  the  courts  of  chancery 
in  England  have  immemorially  exercised  the  power  of  directing 
an  issue,  and  sending  it  to  a  common  law  court  to  be  tried, 
whenever  any  material  facts  are  strongly  controverted,  and  they 
believe  a  trial  by  jury  is  expedient.  This  mode  of  proceeding 
may  be  pursued  much  more  conveniently,  here  than  there.    For 
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the  chanoeiy  power  of  this  court  being  merely  incidental,  a  jnxy 
is  always  at  hand,  and  with  Tery  little  additional  expense  to  the 
parties,  the  court  may  avail  itself  of  its  powers,  as  a  court  of 
law,  in  aid  of  its  chancery  jurisdiction.  Indeed,  the  trial  of  a 
question  of  fact  by  jury  with  us,  in  a  cause  pending  on  the 
equity  side  of  the  court,  will  amount  to  nothing  more,  in  point 
of  authority,  than  the  appointment  of  auditors;  a  mode  of  in- 
quiry which  is  frequently  resorted  to  for  the  conyenience  of  the 
court  and  of  the  parties. 

It  being  understood  that  the  deed,  under  which  the  defendant 
ckims  to  hold  the  premises,  is  to  be  impeached  by  the  plaintiff 
on  the  ground  of  fraud,  the  court  order  that  a  jury  be  impan- 
eled to  try  this  question;  and  all  further  proceedings  upon 
the  bill  will  be  suspended  until  aTcrdict  shall  be  returned. 


8m  Oretm  ▼.  Kemp,  potL 


Babtlet  v.  King. 

[13  kah.  ne.) 

BmOBT  TO  Cbabixablb  Usbs.— A  beqnert  to  promote  the  propegatioa  of 
ClirisfciaDity  among  the  heathen  is  not  void  as  against  pablio  policy. 
Kor  im  snoh  beqnest  void  because  there  is  no  court  in  this  commonwealth 
to  compel  the  execation  of  the  tmst;  nor  for  the  reaaon  that  it  was  made 
dazing  the  last  illness  of  the  testator. 

UiGDrTAiHTT  AvoiDiNo  BsQUXST. — A  bequcst  in  trust  for  charitable  uses, 
to  csftain  penmns  who^  at  the  time  of  the  execution  of  the  will,  coosti- 
tnted  a  Toluntary  association,  is  not  void  for  uncertainty,  but  is  available 
for  the  individuals  then  composing  such  association,  but  not  to 


RiRAL  BT  8UBSSQUXMT  Statdtx. — ^A  subsequent  statute^  revising  the  whole 
nbject-matter  of  a  former  one,  and  evidently  intended  as  a  substitute 
for  it,  will  operate  to  repeal  the  former  statute,  although  no  express 
wotds  to  that  effect  are  used. 

Debt  against  the  executor  of  the  will  of  Mary  Norris  to  recoTer 
a  legacy  bequeathed  to  plaintiffs,  as  follows:  *'I  give  and  be- 
queath to  William  Bartlet  of,  etc.;  Samuel  Spring  of,  etc.;  and 
Samuel  Worcester  of,  etc.,  and  to  the  survivors  and  survivor  of 
of  them,  and  the  executors,  administrators  and  assigns  of  such 
sorrivor,  the  capital  sum  of  thirty  thousand  dollars,  to  have 
and  to  hold  the  same  upon  the  special  trust  and  confidence  here 
following:  that  is  to  say,  that  they  and  every  of  them  shall  and 
will  permit  the  persons  who  now  constitute  The  American  Board 
of  Commissioners  for  Foreign  Missions  (so  called)  and  tbeix 
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Msociates,  to  take  and  receive  the  interest  and  income  of  tho 
eame  capital  smn,,  for  the  purposes  of  the  said  board,  and  to 
promote  the  pious  objects  thereof;  and,  further,  that  they,  the 
said  Bartlet,  etc.,  and  the  surviyors  and  surviTor  of  them,  and 
the  executor,  etc.,  shall  and  will,  upon  request,  manage,  dispose 
of,  invest,  transfer  and  assign  the  same  capital  sum,  in  such 
manner  as  the  said  persons,  who  constitute  the  said  American 
Board  of  Commissioners  for  Foreign  Missions  (so  called)  and 
their  associates,  or  the  committee  or  trustees  of  said  board, 
duly  authorized,  shall  direct  and  require."    Verdict  for  the 
plaintiff,  upon  the  general  issue,  subject  to  the  opinion  of  ihia 
court  upon  an  agreed  statemeut  containiug  the  following  facts: 
In  Massachusetts  various  associations  of  congregational  min- 
isters exist;  many  of  these  send  delegates  to  an  annual  meeting 
which  is  called  a  general  association;    and  this  association 
chooses  annually  at  such  meeting  nine  persons,  who  are  denom- 
inated The  American  Board  of  Commissioners  for  Foreign  Mis- 
sions.   Such  board  was  in  existence  and  known  to  the  testatrix 
at  the  time  of  making  her  will.    The  testatrix  died  on  the  even- 
ing of  the  day  upon  which  the  will  was  made,  she  having  given 
deliberate  directions  to  the  scrivener  on  that  day  as  to  the  items. 
The  will  was  duly  proved,  and  the  executor  has  sufficient  asseta 
to  pay  all  the  debts,  legacies  and  charges  against  the  estate. 

OHa  and  PreBcoU,  for  the  x^laintifis. 

Dexier  and  MerriU,  contra. 

By  Court,  Dewet,  J.  The  action  is  for  a  legacy  given  by  the 
will  of  Mary  Norris,  deceased,  to  the  plaintiffs,  in  trust  for  the 
American  Board  of  Commissioners  for  Foreign  Missions,  for  the 
purpose  of  promoting  the  pious  objects  of  said  board.  The 
proceedings  are  according  to  the  course  of  the  common  law,  and 
the  action  is  given  by  statute.  The  clause  of  the  vnll  on  which 
the  action  is  founded  is  in  the  words  following.  [His  honor 
then  recited  the  words  of  the  bequest.]  As  there  is  no  objec- 
tion to  the  competency  of  the  plaintiffs  to  take,  and  the  vrords 
of  the  will  are  sufficient  to  vest  the  legacy  legally  in  them,  they 
are  entitled  to  retain  their  verdict,  unless  the  bequest  is  void 
for  some  of  the  reasons  suggested  by  the  counsel  for  the  de- 
fendant. 

The  objections  are:  1.  That  it  is  against  public  policy;  2. 
That  it  is  void  for  uncertainty  as  to  the  object  of  th'e  legacy, 
and  of  the  persons  who  were  intended  to  be  the  c&duis  que  trust; 
3.  That  a  trust  in  this  commonwealth  is  ineffectual,  there  being 


Not.  1815.]  Babxlet  t;.  King.  101 

so  ooort  to  oompel  the  cxeoation  of  it;  nsaH,  4.  That  aa  a 
bequest  for  pions  and  chaxitaUe  usea,  it  ia  Toid  by  the  piovin* 
cial  act  of  28  Qeo.  XL,  which  enacts  that  all  sach  bequests  or 
defiaes,  which  ahall  not  be  made  before  the  last  sickness  of  the 
person  maldng  the  same,  or  at  least  three  months  before  the 
death  of  the  testator,  shall  be  utterly  Toid  and  of  no  effect. 

Whether  the  aTaOs  of  this  legacy  might  be  more  beneficially 
employed  for  similar  purposes  in  onr  own  country  than  in  f or« 
eign  parts,  is  not  a  point  for,  tig  to  4^cide.  The  testatrix,  in 
{he  disposition  of  her  pr^perty^  had  a  Hgfit  ft^  du^dct  tl^e,  Jdiip^ 
ner  in  which  it  should  be  applied;  and  if  iiot  Inconead&enk  Vritk  * 
the  rules  of  law,  her  intention  must  be  executed.  In  applying 
it  to  the  purposes  mentioned  in  the  will,  her  intention  was  cer- 
tainly humane  and  benevolent  The  propagation  of  the  Chris- 
tian religion,  whether  among  our  own  citizens  or  the  people  of 
any  other  nation,  is  an  ol^ect  of  the  highest  concern,  and  can 
not  be  oppoaedto  any  general  rule  of  law  or  principle  of  public 
poiu^. 

The  aeoond  point  made  by  the  defendant's  counsel  is,  that 
the  bequest  ia  Toid  for  uncertainty.  This  is  the  prindpal  ques- 
tion in  the  cause,  and  it  has  been  fully  and  ingeniously  argued 
hj  the  counsel  on  both  sides,  and  a  great  Tariety  of  cases  hsTe 
been  cited  which  bear  on  the  case:  2  Bro.  0.  0. 188;  Thomas  ▼. 
ThomoB,  6  T.  B.  67;  8  Yes.  jun.  402;  7  T.  B.  138;  Plowd.  26; 
Boberts  on  Wills,  281;  1  W.  Bl.  91;  9  Mass.  419;  Id.  294. 
"Without  nndertaldng  to  comment  on  the  numerous  authorities 
referred  to,  I  shall  giro  the  opinion  of  the  court  as  to  what 
dearly  appears  to  be  the  result  of  them  as  applicable  to  this 
part  of  the  case. 

ItisTsxy  oianifest  that  the  legacy  is  not  given  to  the  plaint- 
iflb  for  their  own  use  and  benefit,  but  in  trust  for  the  use  of 
ethen;  anditissaidon  the  part  of  the  defendant  that  the  trust, 
or  the  persons  who  are  entitled  to  the  benefit  of  it  as  cesluis  qua 
tud,  are  altogether  uncertain.  If  this  be  so,  the  bequest  is  un- 
doabtedly  void;  for  it  was  not  the  intention  of  the  testatrix  that 
the  pliMtiHffla  should  hold  it  for  their  own  use.  It  then  becomes 
neoeasaxy  to  inquire  who  are  the  persons  to  whose  use  the 
plaintiib  daim  the  legacy  under  the  will  of  the  testatrix?  They 
ate  not  described  by  their  proper  names,  nor  by  the  name  of 
any  corporate  body;  but  they  are  called  '*  The  American  Board 
of  Gomnussioners  f or  Foreign  Missions  and  their  Associates.** 
The  penona  who  at  the  time  of  executing  the  will  constituted 
that  board,  and  their  associates,  if  they  can  be  ascertained,  are 
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the  persons  for  whose  use  the  legacy  was  intended;  not  for  their 
personal  or  individoal  benefit,  but  as  trustees  to  apply  the  pro- 
ceeds of  it  to  the  purposes  of  the  board,  and  to  promote  the 
pious  objects  for  which  it  was  established. 

It  is  not  necessaiy  that  alegatee  be  named  in  the  will.  If  he 
is  otherwise  clearly  described,  it  is  sufficient:  2  P.  Wms.  141; 
Powell  on  DcTises,  837.  Oases  of  this  sort  Tery  frequently 
occur;  as  where  a  legacy  is  given  to  the  children  of  a  partica- 
^  lar  person,  or  to  tbe  wife^  or  to  any  other  relative  who  is  clearly 
*  *  *  .*  'jdteLnultM  f  andF  in^i^ous  t*ther  indti£&ces,  where  a  description 
*  of  me*t>d]Mto  is  Bubsfituted  for  the  name.  If  the  persons  who 
constituted  ''  The  American  Board  of  Foreign  IGssion,"  are 
certain,  and  known  by  that  description,  we  then  have  as  much 
certainty  with  regard  to  the  persons  to  whom  the  plaintifTa  are 
to  pay  over  the  interest  and  income  of  the  legacy,  as  if  they  had 
been  expressly  named  in  the  will.  For  this  we  must  recur  to 
the  facts  agreed  by  the  parties;  and  by  them  it  is  admitted  thai 
such  a  board  consisting  of  nine  persons  was  in  being  and  known 
to  the  testatrix  at  the  time  of  making  her  will;  and  that  the 
members  of  the  board  are  annually  chosen  by  the  general  asso* 
dation  of  congregational  ministers  in  Massachusetts  proper. 
But,  as  the  members  of  the  board  are  elected  annually,  it  is 
still  said  that  they  are  uncertain,  and  incompetent  to  take 
under  this  bequest,  and  that  it  is  also  uncertain  who  were  in* 
tended  by  the  word  associates;  that  it  must  either  include  all 
the  ministers  of  the  various  associations  in  Massachusetts,  or 
the  delegates  to  the  association,  either  of  which  will  be  too 
vague  and  uncertain. 

The  first  part  of  the  objection  is  answered  by  a  recurrence 
to  the  words  of  the  will.  The  persons  who  then,  at  the  time  of 
making  the  will,  constituted  the  board,  are  the  persons  desig* 
nated  to  receive  the  amount  of  the  legacy;  and  any  subsequent 
change  of  the  members  of  the  board  cannot  affect  the  validity 
of  the  bequest.  We  do  not  see  any  propriety  in  giving  to  the 
word  associates  the  meaning  which  the  defendant's  counsel  haa  ■ 
affixed  to  it;  nor  do  we  think  that  the  testator  intended  it 
should  be  so  understood.  It  is  difficult  to  find,  in  the  manner 
in  which  it  is  here  used,  that  it  has  any  meaning;  and  if  it  has 
not,  or  is  absurd,  or  repugnant  to  the  clear  intention  of  the  tes- 
tatrix manifested  in  other  parts  of  the  will,  it  maybe  rejected  aa 
surplusage:  8  Yes.  jun.  820;  2  Yes.  564.  At  most  it  is  only  an 
inaccuracy  in  the  description  of  the  persons,  who  are,  neverthe« 
less,  sufficiently  certain,  and  which  does  not  go  to  defeat  the 
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Iflgacj:  1  Vea.  jiul  266;  2  P.  Wms.  141;  2  Yes.  jun.  580.  Be* 
jectiii^  then  the  word  aasooiateBy  as  mere  snrplasage^  and  con- 
ndering  the  members  of  the  board  of  oommiaaionerSy  at  the 
time  of  malring  the  will,  as  the  persons  intended  by  the  testae 
tax,  all  difficulty  with  respeot  to  the  uncertainty  of  the  persons 
who  stand  in  the  relation  of  oesftas  que  trust  of  the  plaintiffs  is 
reiDOTed. 

As  the  board  of  commissioners  do  not,  howeyer,  take  the 
liQgacj  to  their  own  personal  use  and  benefit,  but  are  to  apply 
the  income  of  it  to  charitable  and  pious  uses,  it  is  said  in  the 
aignment  that  they  are  not  to  be  considered  as  the  cestutt  que 
incal,  who  are  still  more  uncertain,  they  being  the  yarions  per- 
sona  in  foreign  countries,  who  it  was  intended  should  receive 
the  benefit  of  the  religious  instruction  furnished  by  the  bounty 
of  the  testatrix.  In  donations  to  trustees  for  the  support  of 
sehook,  or  other  charitable  pxurpoees,  it  does  not  seem  to  be 
neoeeaaiy  that  there  should  be  any  particular  or  certain  persons 
designated,  who  are  strictly  ceatuis  qwe  trust  in  the  common  use 
of  the  term.  By  the  will,  in  this  case.  The  American  Board  of 
Commismoneis  for  Foreign  Missions  are  made  to  stand  in  that 
relation  to  the  plaintifh.  They  are  to  receiye  the  income  of  the 
Isguy,  and  apply  it  to  the  pious  and  charitable  purposes  of 
the  board,  in  furnishing  the  means  of  religions  instruction, 
aoeoiding  to  the  rules  of  their  association.  In  trusts  of  this 
nature,  indiriduals  who  are  ultimately  to  be  benefited  are 
always  uncertain.  All  the  certainty  required  is,  a  general  de- 
■eription  or  limitation,  not  a  particular  description  of  the  indi- 
riduals. On  this  ground,  therefore,  we  do  not  perceive  any 
mora  difficulty  in  giving  effect  to  the  bequest,  than  exists  in  aU 
caaes  of  donations  to  charitable  uses,  whether  given  to  trustees 
directly,  or  in  trust  for  other  trustees,  to  be  expended  in  pro« 
moting  the  objects  for  which  they  are  given. 

The  object  of  the  bequest  is  to  promote  the  knowledge  of 
ehristianity  among  the  heathen  in  foreign  countries,  by  sending 
oat  missionaries  to  preach  to  them  and  instruct  them.  The  ulti- 
mate object  of  the  bequest,  and  the  persons  for  whose  benefit  it 
was  intended,  are  not  more  indefinite  than  they  are  in  a  great 
number  of  cases  to  be  found  in  the  books,  in  which  the  trusts 
have  been  adjudged  to  be  good.  A  bequest  in  trust  for  the  ad- 
nooement  of  the  Christian  religion  among  the  infidels  in  North< 
America:  8  Bro.  G.  B.  171;  a  trust  for  the  benefit  of  poor  cler- 
gymen: Id.  617;  to  a  lying-in  hospital:  Id.  12;  to  the  poor  in- 
habitants of  St.  Leonard:  Amb.  492;  to  poor  dissenting  minis- 
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ters  in  any  oonntiy:  Id.  624.  In  all  these,  and  many  other  aim* 
ilar  oaaesy  it  has  been  determined  that  the  trasts  were  eiEectnal 
and  valid. 

In  the  ease  of  Thdusson  y.  Woodford,  4  Yes.  jun.  329,  it  is 
said  that  the  court  is  bound  to  oany  the  will  into  effect,  if  they 
can  see  a  general  intention  consistent  with  the  roles  of  law,  eTen 
if  the  particular  mode  or  manner  pointed  out  by  the  testator  is 
illegal.    Powell,  in  his  treatise  on  DeTises,  p.  421,  says  that  a 
devise  is  never  construed  absolutely  void  for  uncertainty,  bat 
from  necessity;  if  it  be  possible  to  reduce  it  to  a  certainty,  the 
devise  is  good.    And  he  cites  the  case  of  Ongley  v.  Peale,  2  lid. 
Baym.  1312,  in  support  of  the  position.    In  the  case  of  Christ's 
Church  College^  Cambridge,  1  W.  Bl.  90,  it  is  adopted  as  a  prin- 
ciple, on  which  that  case  was  determined,  that  the  court  of  chan- 
cery will  aid  a  defective  conveyance  to  legal  charitable  uses. 
On  these  grounds  we  are  satisfied  that  there  is  not  much  unoer* 
tainly  as  to  the  persons  who  are  to  take  this  legacy,  as  thecea^ts 
qu/e  irwA  of  the  plaintiffs,  or  as  to  the  ultimate  object  of  the  be- 
quest, as  to  render  the  bequest  on  that  account  void.    But, 
according  to  the  principles  adopted  in  the  English  courts  we  are 
clearly  of  opinion  that  the  trust  is  well  created  by  the  will,  and 
that  it  is  valid  and  effectual. 

But  it  is  further  contended  on  the  part  of  the  defendant,  thai 
such  a  bequest  must  be  void  in  this  commonwealth,  beoaniie  we 
have  no  court  of  chancery  to  enforce  the  execution  of  a  trust. 
We  do  not  think  it  necessary  for  the  court  in  this  case  to  inquire 
what  is  the  remedy,  or  whether  there  be  any,  in  case  the  trus- 
tees should  be  unfaithful  in  the  discharge  of  their  trust  This 
legacy  is  given  to  the  plaintifls  on  the  special  trust  and  confi- 
dence expressed  in  the  bequest,  and  confiding  in  their  integrity 
that  they  will  dispose  of  the  proceeds  of  it  according  to  the 
directions  of  the  testatrix,  and  in  pursuance  of  her  pious  and 
benevolent  intentions.  They  are  persons  competent  to  take  as 
legatees,  and  the  legacy  is  legally  vested  in  them.  It  is  not  for 
a  court  of  law  to  divest  a  legal  estate,  because  there  may  be  at 
some  future  time  a  failure  in  the  execution  of  an  equitable 
trust,  for  which  it  is  uncertain  whether  there  be  any  adequate 
remedy. 

In  the  argument  many  instances  were  referred  to  by  the 
counsel  for  the  plaintiffs,  in  which  the  legislature  of  the  com- 
monwealth, by  granting  acts  of  incorporation,  has  lent  its  aid 
to  carry  into  more  effectual  execution  trusts  designed  for  chari- 
table uses,  and  for  other  ol^eots  beneficial  to  the  public;  and 
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it  wfts  contended  on  the  part  of  the  pTaintiffB  that  the 
tare  in  aome  cases  of  that  description  may  lawf  ally  exercise 
the  powers  of  a  court  of  chancezy.  Bat  it  is  unnecessary  to 
give  any  opinion  as  to  the  legal  effects  of  such  legislatiye  acts; 
as  the  decision  of  this  case  will  not  be  affected  by  any  consid- 
eration  of  that  qaestion.  It  has  nndoabtedly  been  a  practice 
as  well  nnder  the  colonial  charters  as  since  the  adoption  of  the 
preaent  oonstitation,  for  the  legislature  to  create  corporations, 
and  to  inTCst  them  with  certain  powers,  to  enable  them  better 
to  manage  donations  to  charitable  and  other  public  uses.  And 
as  such  trusts  in  England  are  under  the  particular  care  of  the 
long  as  pareM  pabrioB,  and  are  regulated  by  the  chancellor  who 
is  called  the  keeper  of  the  king's  conscience;  in  the  absence  of 
a  court  of  chancery  in  this  commonwealth,  there  seems  to  be 
good  reason  for  the  legislature  to  give  such  beneficial  aid  to 
charitable  trusts,  when  it  does  not  interfere  with  the  just  and 
equitable  rights  of  indiridnals. 

It  ia  also  contended  for  the  defendant  that  this  legacy  is 
within  the  prorinciai  statute  of  28  Geo.  IE.,  commonly  called 
the  statute  of  mortmain,  and  therefore  void.  But  we  think  this 
objection  cannot  prerail.  All  the  provisions  and  restrictions 
contained  in  that  act  manifestly  related  to  gifts  and  derises, 
made  to  such  bodies  politic  as  were  created  by  the  act  itself, 
which  were  Episco{Md  and  other  Protestant  churches.  Dona- 
tions or  bequests  to  any  other  persons  or  coiporate  bodies  can- 
not by  any  reasonable  construction  be  brought  within  the 
meaning  of  the  act.  It  is  not,  however,  vezy  material  now  to 
settle  the  construction  of  that  statute;  as  we  are  fully  satisfied 
that  it  ia  virtually  repealed  by  the  aubsequent  statute  of  1786, 
c.  51.  A  subsequent  statute  revising  the  whole  subject  matter 
of  a  former  one,  and  evidently  intended  as  a  substitute  for  it, 
aUhough  it  contains  no  express  words  to  that  effect,  must,  on 
the  principles  of  law  as  well  as  in  reason  and  common  sense, 
cperate  to  repeal  the  former;  according  to  the  case  of  The  King 
T.  Color,  4  Burr.  2026,  in  which  it  was  decided  that  a  former 
statute,  inflicting  a  penalty  of  one  hundred  pounds  and  three 
month's  imprisonment,  on  persons  enticing  away  artificers,  was 
virtually  repealed  by  a  subsequent  statute,  inflicting  five  bun- 
dled pounds  penalty  and  twelve  months'  imprisonment  for  the 
nme  offense.  The  same  principle  was  adopted  in  the  case  of 
The  King  v.  Doris,  1  Leach's  Gas.  806.  All  the  subject-matter 
of  the  act  of  28  Geo.  II.  is  contained  in  the  statute  of  1785. 
A  part  only  of  its  restrictions  and  limitations,  in  the  second 
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iectiony  is  omitted  in  the  latter,  and  it  is  Teiy  obvious  bj  com- 
paring them  that  the  legislature  considered  the  latter  as  a 
oomplete  snbstitate  and  repeal  of  the  former. 

It  being  clearly  the  opinion  of  those  members  of  the  oonrt- 
who  sit  in  this  cause,  that  none  of  the  objections  which  haTe- 
been  made  are  sufficient  to  defeat  the  bequest  of  the  plainiiiEs; 
according  to  the  agreement  of  the  parties  judgment  is  to  ba- 
entered  according  to  the  Terdict. 

Jaoksoit  and  Putnam,  JJ.,  having  been  of  counsel,  did  not  sii' 
in  this  cause. 


Upon  the  oorreetae—  of  the  potitioii  here  taken  m  to  the  eObot  of  a  sob* 
■eqaent  etatate  reviniig  the  sabject-matter  of  a  fonner  one,  see  oitatioos  la 
Nkkol$  y.  Squirt^  6  Pick.  169;  ComnumweaUh  v.  Cooleif^  10  Id.  89;  and  in. 
Ltfevre  t.  Ltfevrt,  59  N.  Y.  446.  Am  to  the  validity  of  a  beqneet  to  chari- 
table naes  this  case  is  reoognixed  aa  authority  in  many  adjudicationa,  ia 
Kmg^ury  t.  Gould,  9  Met  282;  So^er  v.  St.  PauTs  Chwreh,  12  Id.  259, 
where  the  principal  caae  is  called  "the  leading  oaae**  npon  this  aabjectr 
BarU  T.  Wood,  8  Coah.  445;  Odell  t.  Odell,  10  Allen,  6;  Druryr.  ^aUck, 
Id.  181;  aa  to  the  want  of  chanoeiy  juiadiotion  not  affecting  the  validi^  of 
each  a  beqneet  when  aoffioient  in  form,  see  Jaekmm  t.  PkUHptt  14  Alleiv 
553,  556,  559,  576;  Fairbamit  t.  Lamaon,  99  Maai.  583;  Mlow§  r.  Mm 
119  Id.  544. 


Blanohabd  V.  Russell. 

[U1LUH.1.J 

lliscBABOS  usDBK  FoBKiQut  BAJfKBUPT  Law. — ^AdiMshaigeiDidflra  bankrapfc 


law  of  the  state  in  which  a  contract  waa  made,  and  of  which  the  debtor 
waa  a  citizen,  is  a  good  bar  to  an  action  upon  anch  contract  in  the  atatO' 
in  which  the  creditor  reaidea. 
Statb  Inbolvxrt  Laws. — ^In  the  abaence  of  a  natiooal  bankrupt  ^yatem  the- 
aereral  atatea  have  power  to  paaa  local  inaolvent  lawa. 

Assumpsit  for  money  had  and  received.  The  cause  was  sab* 
mitted  upon  an  agreed  statement  containing  the  following^ 
material  facts: 

On  the  twenty-second  of  April,  1811,  Bussell,  at  that  time 
and  ever  since  a  merchant  in  the  city  of  New  York,  was  indebted 
to  Blanchard,  then  and  ever  since  a  merchant  in  Boston,  in  the 
sum  of  one  thousand  four  hundred  seyenty  dollars  and  nineiy- 
four  cents,  upon  an  account  adjusted  between  them  on  that  day 
for  the  proceeds  of  goods  consigned  by  Blanchard  to  Bussell^ 
and  sold  by  the  latter  at  New  York.  Afterwards  Bussell  became 
insolvent  and,  in  pursuance  of  certain  statutes  of  the  state  of 
New  Tork,  **  for  the  benefit  of  insolvent  debtors,"  etc,  passed 
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April  3, 1811,  made  an  assignment  of  hia  property  for  the  benefit 
of  hia  ereditora,  and  applied  for  and,  on  the  twenty-eighth  of 
October,  1811,  duly  obtained  hia  discharge  as  a  bankrupt  from 
all  his  debts  and  liabilities,  etc.  The  plaintiff  was  not  at  the- 
time  the  debt  was  contracted,  nor  hath  been  since,  in  the  state 
of  New  York,  and  had  no  notice  of  the  said  assignment,  or  of 
any  of  the  proceedings  subsequent  thereto,  other  than  what  he 
may  be  presumed  to  haTo  had  under  the  statutes  aforesaid.  He 
made  no  daim,  and  received  no  dividend  of  Bussell's  effects, 
and  did  no  act  approving  or  assenting  to  said  proceedings.  On 
the  nineteenth  day  of  June,  1813,  the  defendant  Bussell,  being 
within  thiB  commonwealth,  was  arrested  upon  the  original  writ 
in  this  aotion. 

Mnot,  for  the  plaintiff,  cited  Bruce  v.  Bruce,  2  Bos.  and  P. 
229  note;  Thorn  v.  Waikins,  2  Yes.  35;  Sill  v.  Worswick,  1  H. 
Bl.  665;  Bobinstm  v.  Bland,  1  W.  BL  258;  Hclman  v.  Johnwn, 
Cowp.  841;  PeaanaU  v.  Dwighi,  2  Mass.  88  [8  Am.  Dec.  35]; 
Walmm  v.  Bourne,  10  Id.  835  [6  Am.  Dec.  129];  Cooper's  Bank. 
Law  App.  29;  Proctor  y.  Moore,  1  Mass.  198;  Btiker  v.  Wheaion, 
5  Id.  509  [4  Am.  Dec.  71];  Van  Baugh  v.  Van  Arsdaln,  3  GaL 
154 12  Am.  Dec  259];  2  Johns.  198,  238  [8  Am.  Dec.  410];  7  Id. 
U7  [5  Am.  Dec.  249];  Kirby,  313;  2  Dall.  256;  3  Id.  369;  Goul^ 
den  V.  Prince,  U.  S.  Cira  C.  Penn.  Apr.  term,  1814. 

W.  SuUivan,  for  the  defendant. 

By  Court,  Pabkib,  0.  J.  The  proceedings  under  the  insolvent 
act  of  the  state  of  New  York  are  admitted  to  have  been  regular, 
80  that  the  question  referred  to  us  is,  whether  the  plaintiff  is 
barred  of  bis  suit  on  this  demand  under  the  circumstances  dis- 
closed in  the  statement  of  facts,  the  point  being  to  be  considered 
in  the  same  light,  as  if  the  certificate  of  discharge  had  been 
regnlarly  set  forth  in  a  plea  in  bar  to  the  action,  and  an  issue 
in  law  joined  on  the  sufficiency  of  such  plea. 

The  law,  under  which  the  defendant  claims  to  be  discharged, 
is  a  general  law,  intended  to  affect  all  the  citizens  of  the  state  of 
New  York  at  least,  and  it  provides  a  system,  by  which  an  in- 
solvent debtor  may,  upon  his  own  application,  or  upon  the 
petition  of  any  of  his  creditors,  be  holden  to  surrender  all  hia 
property,  and  be  discharged  from  all  his  debts.  It  is  therefore 
a  bankrupt  law,  and  to  be  distinguished  from  insolvent  laws, 
technically  so  called.  The  question  then  put  in  a  general  form 
is,  whether  a  discharge  under  a  bankrupt  law  of  any  state  can 
be  effectually  pleaded  in  bar  of  an  action  brought  in  another 
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Btate,  of  whioli  the  creditor  is  a  citizen;  the  contract,  which  is 
sued,  having  been  made  within  the  state  which  enacted  the  law, 
the  debtor  being  there  a  citizen  and  subject  at  the  time  of 
making  it. 

This  is  a  question  important  in  its  nature  and  consequenoes, 
and  has  received  the  attention  it  deserves,  having  been  aigaed  in 
several  parts  of  the  commonwealth,  in  cases  of  a  similar  nature, 
which  have  arisen  in  the  counties  of  Hampshire,  Plymouth  and 
Suffolk. 

That  the  laws  of  any  state  cannot,  by  any  inherent  authority, 
be  entitled  to  respect  exterritorially,  or  beyond  the  jurisdiction 
of  the  state  which  enacts  them,  is  the  necessaxy  result  of  the 
independence  of  distinct  sovereignties.  But  the  courtesy, 
comity,  or  mutual  convenience  of  nations,  amongst  which  com- 
merce has  introduced  so  great  an  intercourse,  has  sanctioned 
the  admission  and  operation  of  foreign  laws  relative  to  contracts; 
so  that  it  is  now  a  principle  generally  received  that  contracts 
are  to  be  construed  and  interpreted  according  to  the  laws  of  the 
state  in  which  they  are  made,  unless,  from  their  tenor,  it  is  per- 
ceived that  they  were  entered  into  with  a  view  to  the  laws  of 
some  other  state.  And  nothing  can  be  more  just  than  this 
principle.  For  when  a  merchant  of  France,  Holland,  or  Eng- 
land, enters  into  a  contract  in  his  own  country,  he  must  be 
presumed  to  be  conusant  of  the  laws  of  the  place  where  he  is, 
and  to  expect  that  his  contract  is  to  be  judged  of  and  carried 
into  effect  according  to  those  laws;  and  the  merchant  with 
whom  he  deals,  if  a  foreigner,  must  be  supposed  to  submit  him- 
self to  the  same  laws,  unless  he  has  taken  care  to  stipulate  for 
a  performance  in  some  other  countzy,  or  has,  in  some  other 
way,  excepted  his  particular  contract  from  the  laws  of  the  coun* 
try  where  he  is. 

The  rule  does  not  apply,  however,  to  the  process  by  which  a 
creditor  shall  attempt  to  enfore  his  demand  in  the  courts  of  a 
state  other  than  that  in  which  the  contract  was  made;  for  the 
remedy  must  be  pursuant  to  the  laws  of  the  state  where  it  is 
sought,  otherwise  great  irregularity  and  confusion  would  be 
introduced  into  the  form  of  judicial  proceedings.  These  prin- 
ciples have  been  well  discussed  in  several  cases  in  this  court  in 
former  periods;  particularly  in  those  of  PearsaU  v.  JDwighi  [3 
Am.  Dec.  36],  cited  in  the  argument,  and  Powers  v.  Lynch^  4 
Mass.  77. 

This  general  rule,  however,  does  not  reach  far  enough  to 
settle  the  question  in  this  case;  for  it  cannot  easily  be  mam- 
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teined  that  a  law  which  authorizes  the  discharge  of  a  contract 
upon  terms  different  from  those  provided  for  in  the  contract  it- 
self, amounts  to  a  construction  or  interpretation  of  it.  Some  other 
ground  must,  therefore,  be  resorted  to;  and  we  think  it  may  be 
asBomed,  as  a  rule  affecting  all  personal  contracts,  that  they  are 
subject  to  all  the  consequences  attached  to  contracts  of  a  similar 
nature  by  the  laws  of  the  country  where  they  are  made,  if  the 
contracting  party  is  a  subject  of,  or  resident  in,  that  country, 
where  it  is  entered  into,  and  no  proyision  is  introduced  to  refer 
it  to  the  laws  of  any  other  countiy.  Thus,  if  an  American  mer- 
chant becomes  the  creditor  of  an  English  merchant  in  England, 
either  personally  or  by  agent,  and  the  English  merchant  becomes 
bankrupt,  and  obtains  a  certificate  of  discharge,  the  American 
merchant  will  be  concluded  by  such  certificate;  for  it  is  reason- 
able to  suppose  that  both  parties  knew  of  the  existence  of  the 
bankrupt  laws  of  England,  and  the  contract  must  be  presumed 
to  have  been  made  with  reference  to  those  laws.  Indeed,  mer- 
ehants  doing  business  abroad  are  always  supposed  conusant 
of  the  laws  of  the  place  where  they  transact  their  business,  and 
to  submit  themselves  to  such  laws,  and  even  to  such  customs, 
as  axe  found  there  to  exist. 

But,  as  the  laws  of  foreign  countries  are  not  admitted  expro^ 
prio  viffore,  but  only  ex  comUate,  the  judicial  power  wUl  exercise 
a  discretion  with  respect  to  the  laws  they  may  be  called  upon  to 
sanction;  for,  if  they  should  be  manifestly  unjust,  or  calculated 
to  injure  their  own  citizens,  they  ought  to  be  rejected.  Thus, 
if  any  state  should  enact  that  its  citizens  should  be  discharged 
from  all  debts  due  to  creditors  living  without  the  state,  such  a 
proTision  would  be  so  contrary  to  the  common  principles  of 
justice,  that  the  most  liberal  spirit  of  comity  would  not  require 
its  adoption  in  any  other  state.  So,  if  a  state,  under  the  pretense 
of  establishing  a  general  bankrupt  law,  should  authorize  such 
proceedings  as  would  deprive  all  creditors,  living  out  of  the 
state,  of  an  opportunity  to  share  in  the  distribution  of  the 
eflfocts  of  the  debtor,  such  a  law  would  have  no  effect  beyond 
the  territory  of  the  state  in  which  it  was  passed. 

It  has  been  said  that  personal  contracts  have  no  situs  or 
locality,  but  that  they  follow  the  person  of  the  creditor  wherever 
he  goes.  The  general  position  means  nothing  more  than  that 
such  contracts  may  be  enforced  in  any  other  country,  and  that 
the  debtor  may  be  arrested,  or  his  property  sequestered,  to 
secure  the  debt,  according  to  the  laws  of  the  country  where  the 
creditor  shall  seek  his  remedy.    This  is  not  inconsistent  with 
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the  other  principle  that  the  lex  loci  shall  operate  in  the  oon- 
atmction  of  the  contract,  and  even  in  the  diasolntion  of  it. 

There  are  not  many  authorities  directly  in  point  upon  this 
question,  even  in  England,  where  it  was  to  be  expected  that 
cases  of  this  kind  would  haTC  frequently  occurred.  In  erery 
case,  however,  happening  in  that  country,  in  which  the  effect 
of  a  foreign  bankrupt  law  has  been  discussed,  we  find  that  the 
place  where  the  contract  was  made  has  been  the  circumstance 
of  principal  consideration  by  the  court 

In  the  case  of  BaUanUne  y.  OouJdvng,  1  Cooke's  Bank.  L.  347, 
the  dictum  of  Lord  Mansfield  is  broad  enough  to  terminate  the 
controYcrsy.  He  says:  "  What  is  a  discharge  in  the  country 
where  the  contract  was  made  is  a  discharge  CYerywhere.''  But 
it  is  unsafe  to  take  these  general  propositions  of  judges,  hofw- 
ever  eminent,  as  rules  of  decision;  for  it  often  happens  that 
they  are  limited  in  their  application,  although  not  in  their  ex- 
pression. The  report  of  this  case,  also,  is  not  sufficiently 
minute  to  authorize  its  reception  as  a  condusiYe  precedent. 
And  CTen  this  dtdum  leaves  open  the  question  whether  a  dis- 
charge will  a£Eect  any  creditors,  but  such  as  are  resident  in  the 
country  where  it  was  obtained;  for  the  position  is:  "  What  is  a 
discharge  in  the  country,  etc.,  is  a  discharge  everywhere.'' 

The  same  doctrine,  howcYcr,  is  recognized  by  Lord  Ellen- 
borough  in  a  subsequent  case,  PoUer  v.  Brown,  5  East,  liii, 
which  amounts  almost,  if  not  entirely,  to  a  definitiye  settlement 
of  the  question  in  England;  and  the  reasons  there  given  are 
such  as  will  justify  us  in  coming  to  the  same  decision  here. 

In  the  case  of  Smiih  ▼.  Biushanan,  1  East,  6,  the  plea  of  a  dis- 
charge under  an  insolvent  law  of  Maryland,  was  disallowed,  be- 
cause the  debt  sued  was  contracted  in  England,  and  the  plaint* 
ifls  were  English  subjects  and  resident  in  England.  The  decision 
of  this  caiise,  if  it  had  been  put  altogether  upon  the  ground  that 
it  did  not  appear  that  the  debt  was  contracted  in  Maryland, 
would  have  furnished  pretty  strong  authority,  although  in  nega- 
tive terms,  for  the  defense  under  the  certificate  in  the  case  at 
bar.  But,  as  another  reason  was  coupled  with  that,  namely, 
that  the  plaintiffs  were  English  subjects,  this  case  cannot  be 
considered  as  having  much  influence  upon  the  question,  as  it 
cannot  be  ascertained,  from  the  report  of  the  case,  what  influ« 
ence  was  attributed  to  the  locus  oontradus,  and  what  to  the  resi- 
dence  of  the  contractor. 

In  the  case,  however,  of  PoUer  v.  Brown,  before  referred  to, 
the  point  seems  distinctly  decided.    The  plea  in  bar  set  forth 
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the  bankropt  law  of  the  United  States,  a  suxrender  and  regular 
nlisohaige  under  it;  and  it  contained  an  allegation  that  the  de- 
mand upon  which  the  action  was  brought  originated  within  the 
atate  of  Maryland;  and  it  was  further  alleged,  that  the  plaint- 
ifb,  being  English  subjects,  had  a  house  of  trade  in  Baltimore, 
within  the  said  state,  and  that  one  of  the  plaintifis  resided  there, 
haTing  chazge  of  the  said  house.  It  was  determined  that  this 
was  a  good  bar,  on  the  ground  that  the  contract  was  discharged 
according  to  the  laws  of  the  place  where  it  was  made;  and  the 
general  doctiine  advanced  by  Lord  Mansfield,  in  the  case  of 
BaUaniine  t.  Cfoulding,  was  recognized  and  adopted,  namely, 
'*  that  a  lawful  discharge  in  the  country  where  the  contract  was 
made,  ia  a  discharge  ererywhere/'  The  facts  stated  in  the  plea 
lelatiTe  to  the  residence  of  one  of  the  plaintiffs,  and  the  having 
«  houae  of  trade  in  Baltimore,  do  not  appear  to  have  been  ad- 
verted to  by  the  court  orurged  by  the  counsel  in  the  argument; 
so  that  we  must  conclude  that  those  circumstances  had  no  in- 
fluence npon  the  decision.  This,  however,  is  not  an  authorita- 
tive pieoedent  in  this  court,  although  it  undoubtedly  has  very 
great  weight,  as  the  deliberate  opinion  of  very  learned  men,  in 
a  countxy  where  the  principles  of  law  are  so  well  understood 
and  so  correctly  applied  in  practice. 

Upon  examinations  of  the  reports  of  judicial  decisions  of  sev- 
en! of  the  state  courts,  we  are  not  able  to  find  any  direct  adju- 
dication upon  this  question. 

In  Pennsylvania,  they  admit  the  operation  of  laws  of  other 
statee,  so  far  as  to  discharge  from  arrest  or  bail,  debtors  who 
have  been  discharged  under  those  laws  in  the  states  where  they 
reside,  provided  such  states  show  the  same  comity  towards 
ihem:  Smiih  v.  Brown,  3  Binn.  201.  But  no  case  has  occurred 
there  calculated  to  produce  a  decision  as  to  the  final  effect  of 
such  a  dischaige  upon  the  debt  itself,  the  creditor  living  in  a 
-different  state  from  that  which  passed  the  law. 

In  the  state  of  New  York  the  effect  of  insolvent  laws  of 
other  states  has  frequently  been  discussed,  upon  applications 
to  be  discharged  from  bail,  and  otherwise.  The  uniform  de- 
cision there  has  been  that  the  discharge  is  not  available  against 
demands  which  did  not  originate  in  the  state  where  the  laws 
existed;  and  the  opinion  of  the  judges  is  very  strongly  inti- 
mated that  such  laws  are  confined  in  their  operation  to  contracts 
which  have  an  implied  reference  to  those  laws,  being  made 
nnder  their  jurisdiction:  Van  Baugh  v.  Van  Andaln^  3  Cai.  154 
{2  Am.  Dec.  259];  1  DaU.  229;  MUlar  v.  HaU,  2  Johns.  198 
BmWi  V.  Bpinola,  Id.  235;  8mi£k  v.  8mUk,  7  Id.  117. 


112  Blanohabb  t;.  Bttbsbll.  [Haas. 

The  Bamo  inference  maybe  drawn  from  the  case  of  Oreenough 
T.  Emery ^  8  Dall.  869,  adjudged  in  the  cirenit  court  of  the 
United  States,  within  the  state  of  Pennsylyania;  the  reason 
given  for  holding  the  plea  of  dischazge,  under  an  insolTent  law 
of  that  state,  bad,  being  that  the  contract  against  which  it  was 
pleaded  was  made  in  the  state  of  Massachusetts. 

In  this  state  sereral  cases  haye  occurred  which  brought  inta 
view  the  insolvent  laws  of  some  of  the  other  states;  and  al- 
though none  of  them  presented  the  general  question  which  is 
now  before  us,  it  has  been  contended  that  a  different  principle 
has  been  adopted  from  that  which  appears  to  have  preTsiled  in 
England,  and  in  the  other  states  of  the  Union.  Upon  a  critical 
investigation,  however,  of  the  several  cases  referred  to,  it  will 
not  appear  that  any  definitive  opinion  has  been  adopted,  al- 
though there  have  undoubtedly  been  expressions  of  some  of 
the  judges,  which  have  the  tendency  suggested. 

The  first  case  is  that  of  Proctjor  v.  Moore ^  1  Mass.  199.  There 
a  Connecticut  debtor  was  sued  in  Massachusetts,  by  a  creditor 
of  the  latter  state.  A  discharge,  under  a  resolve  of  the  legis- 
lature of  Connecticut,  was  pleaded  in  bar  of  the  action;  and  it 
was  holden  to  be  no  bar,  because  it  did  not  appear  by  the  plea 
that  the  contract  was  made  in  Connecticut,  or  that  the  plaintiff 
resided  there.  This  is  analogous  to  the  decisions  in  New  York, 
and  in  the  circuit  court  of  the  United  States,  and  also  to  the 
case  of  SmWi  v.  Bwchanan^  in  England,  before  cited.  There  is 
a  strong  intimation  in  all  these  cases  that  the  place  where  the 
contract  is  made  shall  determine  whether  the  dischazge  shall 
affect  it  or  not.  But  still  the  stress  apparently  laid  upon  the 
domicile  of  the  creditor  leaves  a  doubt  as  to  the  decision  of  the 
general  principle.  Perhaps,  however,  a  virtual  residence  of  the 
creditor  where  the  contract  was  made  would  be  implied,  or  at 
least  a  virtual  assent  to  the  laws  of  the  state. 

The  next  case  is  that  of  Baker  v.  Wheaion^  6  Mass.  611  [4 
Am.  Dec.  71],  upon  a  note  made  in  Bhode  Island,  the  promisor 
and  promisee  being  both  citizens  of  that  state,  and  a  discharge 
having  been  obtained  by  the  promisor  under  its  laws,  before 
the  note  was  indorsed  to  Baker,  the  plaintiff,  who  was  a  citizen 
of  Massachusetts.  The  only  point  decided  was  that  the  dis- 
charge would  avail  against  the  indorsee  as  well  as  the  promisee, 
because  the  note  was  dishonored  at  the  time  of  its  indorse- 
ment and  before.  A  dictum  of  Parsons,  C.  J.,  is,  however, 
much  relied  on  by  the  plaintiff's  counsel  in  this  case.  The 
words  are^  <'  T^  when  the  contract  was  made,  the  promisee  had 
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not  been  a  citizen  of  Bhode  Island,  he  would  not  have  been 
bound  bj  the  laws  of  it  in  any  other  state.''  This  proposition, 
taken  in  an  nnlimited  sense,  is  undoubtedly  adverse  to  the 
pootian  now  taken  by  us.  But,  considering  it  with  a  projHir 
reference  to  the  case  then  before  the  court,  we  can  peroeiye  no 
repugnance. 

The  law  under  which  the  discharge  was  obtained  was  a  special 
law,  made  after  the  existence  of  the  contract  against  which  it 
was  pleaded;  and  it  might  well  be  held  that  none  but  citizens 
of  the  state  could  be  liable  to  the  efTects  of  such  a  law.  Indeed, 
it  18  difficult  to  perceive  how  a  law,  which  directly  impairs  the 
obligation  of  contracts,  can  have  any  effect,  even  against  the 
citizens  of  the  state  which  enacts  it,  such  a  law  being  directly 
repugnant  to  an  express  provision  of  the  constitution  of  the 
United  States.  Perhaps,  however,  the  long  established  usage 
in  the  state  of  Bhode  Island,  of  legislating  upon  each  particular 
case  of  bankruptcy  which  occurs  there,  might  place  creditors 
dealing  with  Bhode  Island  debtors  upon  the  same  footing  as  they 
would  be  in  regard  to  debtors  of  a  state  in  which  there  should 
be  a  pennanent  bankrupt  or  insolvent  law;  but  of  this  we  give 
no  opinion.  Had  there  been  in  the  state  of  Bhode  Island  a 
general,  pennanent  system,  by  which  all  debtors,  in  case  of 
misfortunes,  might  be  relieved  from  their  debts,  and  a  contract 
had  been  made  vrithin  that  state  during  the  existence  of  such  a 
law,  we  apprehend  a  different  opinion,  as  to  the  effect  of  a  dis* 
dbaxge  under  such  a  system,  would  have  been  adopted. 

The  next  and  last  case  which  has  arisen  in  this  state,  in  which 
the  insolvent  laws  of  another  state  have  been  under  considera- 
tion, is  that  of  TFotem  v.  Bourne,  10  Mass.  887  [6  Am.  Dec.  129], 
and  there  is  nothing  in  the  case  itself  which  necessarily  required 
any  opinion  upon  the  question  now  before  us.  A  contract  which 
was  not  originally  affected  by  the  law,  was  sued  within  the  state 
of  Bhode  Island,  and  had  passed  in  retnjudicaiam;  the  question 
was,  whether  it  had  acquired  any  new  locality,  so  as  to  be 
a&cted  by  a  general  discharge  of  the  debtor,  in  pursuance  of  a 
law  of  that  state,  passed  after  the  rendition  of  the  judgment. 
In  the  opinion,  however,  delivered  by  the  late  Chief  Justice 
Bewail,  the  following  observation,  if  not  restricted  to  the  case 
immediately  before  him,  would  confine  the  operation  of  laws  of 
this  nature  entirely  to  the  limits  of  the  state  which  passed  them. 
His  words  are:  ''A  discharge  can  only  operate  when  the  law  is 
made  by  an  authority  common  to  the  debtor  and  creditor  in  all 
respects,  where  both  are  citizens  and  subjects.''    But  the  veijr 
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generality  of  this  expxesaion  proves  that  it  was  considered  ap- 
plicable only  to  the  case  immediately  under  consideration.  For 
it  cannot  be  supposed  that  the  learned  judge  would  haye  ex- 
cluded from  the  operation  of  the  acts  of  any  particular  state, 
contracts  made  within  the  state,  and  to  be  performed  there,  be- 
tween parties  resident  there  for  the  purpose  of  trade.  And  yet 
such  parties  may  have  been  neither  citizens  nor  subjects,  except 
in  a  very  limited  sense;  and  not  at  all,  until  long  after  the  en- 
acting of  the  law. 

The  observations  which  have  been  made  upon  the  didum  ot 
Chief  Justice  Parsons  in  the  case  of  Baher  v.  Wheaion^  are  ap- 
plicable to  the  observation  of  Ohief  Justice  Sewall  in  the  last 
cited  case.  Both  these  learned  judges  spolce  in  reference  to  the 
particular  acts  of  dLschaxge  by  the  legislature  of  Bhode  Island, 
and  not  concerning  a  general  bankrupt  or  insolvent  li^w;  none 
such  existing  in  that  state. 

Finding,  therafore,  no  decision  of  our  own  courts  upon  the 
subject  before  us,  and  being  satisfied  that  the  general  cast  of 
the  authorities  cited  from  the  decided  cases  in  England  and 
some  of  the  sister  states  is  in  favor  of  giving  effect  to  such  dis- 
charges, as  to  all  contracts  made  within  thestate  where  they  are 
authorized,  we  adopt  this  principle  as  the  law  relating  to  per- 
sonal contracts. 

But  there  is  another  general  objection  to  the  effect  of  the  in- 
solvent law,  on  which  the  defense  in  this  case  rests,  which,  if 
well  maintained,  will  supersede  all  others.  This  is  that  it  is  void, 
as  repugnant  to  the  constitution  of  the  United  States.  The  ar- 
gument in  support  of  this  objection  has  been  divided  into  two 
branches;  one  founded  on  a  clause  of  the  eighth  section  of 
the  first  article  of  the  constitution,  which  vests  the  power  of 
making  uniform  laws  on  the  subject  of  bankruptcy  in  congress; 
and  the  other  upon  the  clause  which  prohibits  the  several  states 
from  passing  any  laws  which  shall  impair  the  obligation  of  con- 
tracts. 

With  respect  to  the  first  branch,  we  are  not  of  opinion  that 
the  power  of  the  states  to  legislate  upon  that  subject  is  taken 
away,  merely  because  a  general  authority  upon  the  subject  is 
given  to  congress.  The  authority  so  given  is  to  pass 
laws  on  the  subject  of  bankruptcy,  and  in  order  to  give 
provision  full  effect,  there  is  no  doubt  that  if  an  uniform  law 
should  be  passed  by  congress,  the  respective  acts  of  the  several 
states  would  be  superseded,  because  their  existence  would  then 
be  not  only  unnecessary  but  inconsistent  with  that  uniformity 
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which  it  ms  the  vieh  of  the  people  to  estaUiah.  Whether  par- 
ticular insolTent  laws  made  in  peooliar  ezigenciea  would  fall 
within  the  reason  of  this  objection,  we  do  do  not  undertake  to 
decide. 

At  the  time  the  constitution  was  framed  and  adopted,  some  of 
the  states  had  insolyent  laws  and  others  had  not,  and  probably 
where  they  exiBted  there  was  a  great  diversity  in  their  provisions 
and  effects.  The  establishment,  therefore,  of  a  general  and 
uniform  system  was  imdoubtedly  desirable,  and  for  that  reason 
tho  power  was  given  to  congress.  But  it  never  could  have  been 
imagined  that  if  congress  did  not  choose  to  exercise  the  authority 
given  them,  the  several  existing  laws  were  to  become  extinct, 
merely  because  there  was  a  power  to  supersede  them  vested  in 
another  body. 

Soch  an  ^ect  cannot  be  inferred,  either  from  analogous  ex- 
preesions  in  the  constitution,  or  from  the  practical  construction 
of  that  instrument.    For  it  is  well  known  that  several  of  the 
states  had  insolvent  laws  at  the  time  of  the  adoption  of  the  con- 
stitation,  which  continued  in  practical  operation  afterwards; 
acme  of  them  have  passed  laws  of  the  kind  since  the  actual 
administration  imder  that  constitution;  and  it  does  not  appear 
that  any  exception  has  been  taken,  in  the  state  courts  or  else- 
where, to  the  validity  of  those  laws.    Indeed,  the  words  of  the 
constitution  themselves  seem  to  imply  the  existence  and  con- 
tinuance of  local  laws  of  this  nature,  until  superseded  by  an 
exercise  of  the  power  vested  in  congress.    The  power  given  is 
not  to  make  laws  on  the  subject  of  bankruptcy,  which,  by  con- 
stmction,  might  amount  to  an  assumption  of  the  authority  pre- 
existing in  the  state  legislatures,  but  to  make  uniform  laws,  the 
obvious  import  of  which  is,  that  congress  is  to  have  the  power 
of  equalizing  the  effects  of  a  system  of  bankruptcy  over  the 
whole  united  nation.     Correspondent  with  this  idea,  we  find 
that  the  congress  which  passed  the  bankrupt  law  of  1800,  in 
the  sixty-third  section  of  that  act,  recognized  and  even  pro- 
vided for  the  continuance  of  the  existing  state  insolvent  laws. 
It  may  be  also  observed  that  there  is  no  clause  in  the  consti- 
tution prohibitory  of  the  exercise  of  this  power  b;  the  several 
states,  although  such  clauses  are  to  be  found  in  regard  to  other 
powers,  which  are  given  to  the  general  government.    For  in- 
stance, power  is  given  to  lay  and  collect  taxes,  duties,  imposts 
and  excises.    It  cannot  smrely  be  contended,  that  because  of 
this  power,  the  states  have  ceased  to  enjoy  the  power  of  lajmg 
and  collecting  taxes.    If  such  were  the  true  construction  of  the 


116  Blanohabd  t;.  Bdbbell.  ptCass. 

oonstitntion  the  Bfcaie  goTemmenta  would  all  have  expired  the 
moment  the  general  govemment  b^gan  to  lite.  But  the  oon* 
Tention  was  aware  of  no  such  oonseqnence.  On  the  contrary, 
it  Bupposed  that  there  might  be  a  concorrent  power,  and  iLere- 
f ore  took  oare  ezpresalj  to  prohibit  the  states  from  establishing 
imposts,  or  duties  on  imports  and  exports;  leaving  the  states 
respeetiTely  to  exercise  the  power  of  laying  taxes  of  a  different 
kind  from  imposts,  and  of  establishing  excises,  as  they  had  be* 
fore  done.  Congress  had  power  to  dedare  war,  to  grant  letters 
of  marque  and  reprisal,  to  raise  and  support  armies,  to  provide 
and  maintrfiin  a  navy,  etc.;  yet  it  was  deemed  necessary  to  pro- 
hibit the  states  from  the  exercise  of  these  attributes  of  sover- 
eignly. From  which  it  may  be  clearly  inferred  that  the  mere 
giving  of  powers  over  certain  objects  to  congress  did  not  neces- 
sarily deprive  the  state  legialatiues  of  the  same  powers  antece- 
dently enjoyed  by  them,  unless  the  exercise  of  those  power* 
should  interfere  with  the  authority  of  the  general  government, 
in  which  case  the  power  of  the  state  must  undoubtedly  give 
place. 

We  are  aware  of  the  aUe  and  elaborate  argument  of  Judge 
Washington  on  this  subject  in  the  case  of  Chmlden  v.  Prince  in 
the  circuit  court  of  the  United  States,  referred  to  by  the  plaint- 
iff's counsel;  but,  with  all  our  respect  for  the  reasoning  of  that 
learned  judge,  we  cannot  yield  assent  to  his  opinion.  It  seems 
to  us  that  he  overlooked  the  important  circumstance  that  the 
state  governments  were  in  existence,  with  full  legislative  pow- 
ers at  the  time  when  the  constitution  of  the  United  States  was 
made;  and  that  whatever  powers  were  not  expressly  and  exclu- 
sively given  by  the  people  to  the  national  government  remained 
where  they  were  before,  namely,  with  the  state  legislative 
authority.  The  people  resumed  nothing  from  their  legislatures 
but  what  they  expressly  gave  to  congress. 

It  would  seem,  in  order  to  support  the  position  contended 
for,  that  the  state  governments  must  be  supposed  to  have  been 
dissolved  when  the  national  constitution  was  submitted  to  the 
people;  or,  at  most,  that  they  continued  provisionally  only, 
until  the  national  government  had  commenced  its  operation, 
and  then  that  the  state  legislatures  ceased  to  have  powers  upon 
any  subjects  which  even  potentially  came  within  the  purview  of 
national  authority.  But  we  apprehend  that  each  state  had  full 
dominion,  within  the  limits  of  its  constitution,  over  all  subjects, 
which  remained  unimpaired,  except  so  far  as  the  people  had  ex- 
pressly transferred  part  of  the  power  to  the  general  govern* 
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The  learned  judge  has  instanced  the  subject  of  naturalization 
to  enforce  his  constraction  of  the  constitution;  and  thinks  it 
very  clear  that  if  congress  had  passed  no  uniform  law  on  that 
subject,  the  scTeral  states  would  be  prohibited  from  naturalizing 
foreigners,  because  the  power  to  naturalize  is  giTen  to  congress. 
But  we  think  it  at  least  doubtful  whether,  if  congress  had  pro- 
Tided  no  rule  of  naturalizatioD,  the  states  might  not  hsTe  still 
exercised  the  power  which  they  were  accustomed  to  use.    For 
it  can  hardly  be  thought  that  a  soTereign  state  which  was  desir- 
ous of  replenishing  its  population  by  encouragement  to  foreign 
srtiBans  or  other  Taluable  emigrants,  had  deprived  itself  of  this 
privilege  because  it  had  given  a  power  to  congress,  but  which 
never  exercised,  of  establishing  a  general  system  upon  the 
le  subject.    If  the  states  should  abuse  the  power,  either  of 
naturalization  or  of  making  bankrupt  laws,  the  remedy  is  at  all 
tinies  in  the  hands  of  congress.    Let  them  establish  an  uniform 
system,  and  the  particular  systems  are  at  once  overthrown. 
The  power  of  naturalization,  however,  considezing  the  effect  of 
its  exercise  upon  all  the  states  of  the  tmion,  may  be  essentially 
national,  and  for  that  reason  not  proper  to  be  exercised  by  any 
individual  branch  of  the  nation. 

A  strong  instance  of  the  inconvenience  of  the  doctrine  con- 
tended for  exists  in  another  provision  of  the  constitution.  Con- 
gress has  power  to  fix  the  standard  of  weights  and  measures 
throughout  the  United  States;  but  they  have  not,  to  this  day, 
exeroiaed  that  power.  Will  it  be  pretended  that  the  several 
state  authorities  have  lost  their  power  to  fix  such  a  standard 
within  their  respective  jurisdictions  ?  If  they  have,  then,  prob- 
ably all  the  states  have  acted  in  open  defiance  to  the  constitu- 
tion on  this  subject  ever  since  it  was  adopted. 

Probably,  the  correct  exposition  of  the  constitution  on  this 
point  is,  that  in  whatever  cases  power  is  given  to  congress, 
which  was  before  enjoyed  by  the  state  governments,  the  same 
power  maybe  exercised  by  the  state  legislatures,  until  congress 
shall  have  superseded  the  necessity  by  passing  a  general  law; 
unless,  by  an  express  prohibition,  the  state  is  interdicted  from 
the  use  of  such  power. 

We  are  more  satisfied  with  the  reasoning  of  the  learned  judge, 
upon  the  other  branch  of  the  argument,  which  relates  to  impair- 
ing the  obligation  of  contracts.  A  law  which  is  in  force  when  a 
eontraot  is  made,  cannot  be  said  to  have  that  effect;  for  the 
contract,  being  made  under  the  law,  is  presumed  to  be  made 
with  reference  to  it,  and  the  parties  are  legally  conversant  of  it 
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at  the  time.  The  dontract,  in  such  oaae,  is  not  impaired  bj 
the  law,  for  the  law  is  a  part  of  the  contract.  A  law,  made 
after  the  existence  of  a  contract,  which  alters  the  terms  of  it  bj 
rendering  it  less  beneficial  to  the  creditor,  or  by  defeating  any 
of  the  terms  which  the  parties  had  agreed  npon,  essentially  im* 
paiis  its  obligation,  and  for  anght  we  see,  is  a  direct  violation 
of  the  constitation  of  the  United  States:  Gall  y.  Hogget,  8  Miaas. 
428. 

It  has  often  been  obaerred,  by  those  who  have  advocated  m 
bankrupt  or  insolvent  law  in  the  legislature  of  this  common* 
wealth,  with  a  view  to  the  relief  of  an  unfortimate  class  of  debt- 
ors from  existing  embarrassments,  that  the  object  of  the  framers 
of  the  constitution,  in  this  prohibition  upon  the  states,  was  to 
prevent  tender  laws  and  other  expedients  of  a  like  nature, 
which  had  been  resorted  to  in  some  of  the  states,  to  the  great 
prejudice  of  creditors;  and  that  this  article  of  the  constitution 
ought  to  be  construed  with  reference  to  such  intention.  But 
the  words  are  too  imperative  to  be  evaded.  '*  No  state  shall  emit 
bills  of  credit,  make  anything  but  gold  and  silver  a  tender  in 
payment  of  debts,  pass  any  bill  of  attainder,  or  ex  post  fado 
law,  or  law  impairing  the  force  and  obligation  of  contncts."  It 
would  be  contrary  to  all  rules  of  construction,  to  limit  this  lat- 
ter clause  of  the  prohibition  to  a  subject  which  is  expressly  pro* 
hibited  in  a  preceding  sentence.  Full  operation  ought  to  be 
given  to  the  words  of  an  instrument  so  deliberately  and  cau- 
tiously made  as  was  the  constitution  of  the  United  States. 

There  may  be  laws  made,  even  after  the  execution  of  a  con- 
tract, varying  the  remedies  which  before  existed,  which  would 
not  be  liable  to  this  objection.  It  has  been  contended  in  this 
case  that  the  debt  sued  for  arose  before  the  law  under  which  the 
dischai^e  is  claimed  was  passed.  But  tliis  point  is  not  satisfac* 
torily  made  out.  There  was  an  account  current  between  the 
parties  prior  to  the  third  of  April,  1811,  when  the  insolvent  law 
passed.  But  the  account  was  not  settled  and  the  balance  struck 
until  the  twenty-second  of  the  same  April;  and  we  think  the 
debt  did  not  exist  until  that  time.  It  is  true  the  difference  in 
point  of  time  is  small;  but  we  cannot  depart  from  the  rule  to 
suit  the  equity  of  the  case.  A  law  providing  for  the  discharge 
of  the  debtor  when  the  contract  was  formed,  the  contract  must 
be  held  subject  to  that  law,  because  it  was  made  with  an  implied 
reference  to  it;  and  the  discharge  having  been  regularly  ob- 
tained, it  is  a  bar  to  the  plaintiff's  action. 

Plaintiff  nonsuited. 
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In  Bra^fiufdT.  Fammd,  18  Mmi.  18|  and  Wakh  ▼•  Farrtmd,  Id.  191.  thA 
doefcriiieol  tlMprindpal  ease  wit  afBnned  and  Applied.  Inthafoimoritwaa 
hdd  tliat  whore  aoontract  wm  made  in  Mawiachnietts,  with  a  dtiaen  of  that 
■tale  by  m  citiaen  of  Pennsylvania,  and  there  was  no  provision  that  it  ahonld 
be  perfonned  in  Pennsylvania^  it  was  held  that  a  disohaige  of  the  debtor,  nn- 
der  an  insolvent  law  of  the  latter  state^  was  no  bar  to  an  action  in  the  fonner» 
apon  aaeh  ooatnui.  In  WaM  v.  Farrtmd,  it  was  held  that  where  the  par- 
tisa  to  a  oontraoi  were  all  dtiaena  of  another  state^  adisoharKeof  thedebton 
udsr  an  insolvent  law  of  each  state,  was  a  good  bar  to  an  action  upon  sooh 


In  Pfemtim  v.  Amope,  13  Mass.  21,  a  temporaxy  insolvent  law  of  a 
eonntry,  by  which  debton  were  released  from  all  demands  against  them,  on 
smreodecing  their  effects  for  the  benefit  of  their  creditors,  and  the  same 
effscta  were  to  be  distributed  only  among  snoh  creditors  as  should  apply 
within  thirty  daya  after  pablio  notice  of  each  surrender,  was  held  not  to 
bave  intended  to  opeiate  beyond  the  jurisdiction  of  the  government  where  it 
WM  made^  and  to  have  no  respect  to  such  debts  as  nifjtit  be  due  to  persons 
fifing  in  other  countries. 

The  dootrine  of  these  casea  is  generally  followed  in  thia  coontiy :  See  noia 
IoAmAv.  SmUk,  8  Am.  Dea  4ia 
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ATTA41HMMI1H. — A  deputy  sheriff  cannot  make  a  valid  attach- 
of  fihattrts  already  attached  by  another  deputy  of  the  same  aheiifl^ 
alttioai^  the  vahie  may  be  more  than  sufficient  to  satisfy  the  first  attach- 


AoiKni  on  the  case  against  the  defendant  as  sheriff  of  the 
county  of  Suffolk,  for  the  misfeasance  of  Lake  Baldwin,  one  of 
his  depntieB.  The  dedaxation  contained  three  connts,  the  snb- 
stance  of  which  is  stated  in  the  opinion.  A  nonsuit  was  directed 
at  the  trial  on  the  ground  of  the  insufBdency  of  the  deolaiation, 
and  a  motion  was  made  to  set  aside  the  nonsuit. 

llmnUm,  for  the  plaintiff. 

Sbionsemf.  for  the  defendant. 

By  Court,  Pabksb,  0.  J.  The  nonsuit  in  this  case  was  ordered 
because  the  judge,  at  the  trial,  thought  that  the  facts  stated  in 
(he  several  counts  of  which  the  declaration  consists,  showed  no 
esose  of  action.  After  an  examination  of  all  the  counts,  we  are 
•11  of  opinion  that  the  nonsuit  was  properly  rendered.  The 
gravamen  in  each  of  them  is  the  non-delivery  of  goods,  or  of  the 
proceeds  of  ihem  by  Baldwin,  a  deputy  sheriff  to  Billings, 
another  depulj  of  the  same  sheriff,  that  he  might  apply  them  in 
•itiBfaction  of  an  execution  obtained  by  the  plaintiff  against 
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Selden  Bzaineird.  In  each  of  the  conntB  it  is  alleged  that  Bald* 
win  had  the  goods  in  his  oustodj  on  a  preyioos  attachment 
made  by  him  upon  a  writ  in  faTor  of  Cames  and  Rhodes;  and 
it  is  alleged  that,  after  satisfying  the  execution  which  issued  in 
fayor  of  these  creditors,  there  was  a  surplus  which  Baldwin 
was  bound  to  deliver  over  to  Billings,  he  having  returned  upon 
the  plaintiff's  writ  that  he  had  attached  the  same  goods;  and  it 
being  further  alleged  that  the  attachment  made  by  Billinga 
was  next  in  order  of  time  to  that  which  was  made  by  Baldwin  in 
favor  of  Cames  and  Rhodes;  and  that  Baldwin,  unlawfully  and 
to  the  prejudice  of  the  plaintiff's  rights,  applied  the  surplus  of 
the  proceeds  in  satisfaction  of  an  execution  in  favor  of  one 
Adams,  for  whom  he  had  made  an  attachment  in  fact  after  the 
attachment  made  by  Billings. 

The  great  defect  in  the  plaintiff's  title  to  an  action  is,  that  by 
his  own  showing,  when  Billings  undertook  to  return  an  attach- 
ment of  the  goods  upon  his  writ,  they  had  been  previously 
attached,  and  were  in  the  actual  custody  of  Baldwin,  upon 
another  lawful  process.  What  BiUings  returned  upon  the 
plaintiff's  writ  was  therefore  false  in  point  of  fact;  for  there 
could  not  be  two  subsisting  attachments  of  the  same  goods,  by 
two  distinct  deputy  sheriffs;  the  term  attachment  necessarily 
implying  the  actual  possession  of  the  goods,  which  cannot  be 
in  both  at  the  same  time.  One  deputy  sheriff  having  attached 
goods  by  virtue  of  one  writ,  may  hold  the  same  goods  as  attached 
upon  other  writs,  which  subsequently  come  into  his  hands  for 
service:  but  another  deputy  sheriff  cannot  lawfully  interfere, 
because  he  cannot  disturb  the  possession  previously  acquired. 

It  has  been  determined  in  the  case  of  Lane  v.  Jackson,  6 
Mass.  167,  and  in  the  case  of  Watson  v.  Ibdd,  Id.  271,  that  to 
constitute  an  attachment  of  chattels  there  must  be  an  actual 
possession  by  the  attaching  officer;  and  that  no  other  officer 
<can  lawfully  interfere  with  that  possession.  But  the  plaintiff's 
^counsel  relies  upon  a  di(^m  of  Chief  Justice  Parsons  in  the 
Jatter  case,  that  different  deputies  of  the  same  sheriff  are  not 
(different  officers  in  contemplation  of  law,  all  the  deputies  being 
but  servants  of  the  sheriff,  and  their  possession  being  his. 

This  position  is  undoubtedly  true,  but  like  all  other  general 
rules  must  admit  of  exceptions.  The  deputies,  in  relation  to 
each  other,  must  often  be  considered  as  several  officers  vrith 
distinct  rights  and  acting  with  distinct  liabilities.  Upon  the 
supposition  that  the  possession  of  a  deputy  who  has  attached 
goods  is  the  possession  of  his  master,  it  will  follow  that  after  an 
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attachment  has  been  made  by  a  deputy,  the  sheriff  himBeU,  by 
reoemng  another  writ,  may  cause  the  goods  to  be  holden  upon 
it,  yet  that  no  other  deputy  can  do  the  same;  for  the  possession 
of  one  deputy  is  not  the  possession  of  all  or  any  other  of  the 
deputies.  And  to  make  good  a  second  attachment  by  the  sheriff 
himself,  of  chattels  already  attached  by  one  of  his  deputies,  it 
would  undoubtedly  be  necessary  that  the  sheriff  should  giye 
notice  to  the  deputy  who  holds  them,  of  the  writ  put  into  his 
hands  before  any  other  writs  should  haye  come  to  the  hands  of 
the  deputy. 

It  is  clear,  therefore,  that  Billings  made  no  attachment,  and 
consequently  that  the  plaintiff  has  suffered  nothing  by  the  ap- 
plication of  the  surplus  proceeds  of  the  goods  by  Baldwin  to  the 
saiis&ction  of  the  execution  in  favor  of  Adams.  Whether  Bald- 
win committed  a  misfeasance  in  giving  effect  to  Adam's  writ, 
from  the  time  it  was  put  into  the  hands  of  his  servant^  when  he 
himsdf  was  absent,  is  immaterial  in  the  present  action,  because 
the  plaintiff  was  not  prejudiced  thereby,  as  Baldwin  had  not 
undertaken  to  serre  the  plaintiff's  writ,  nor  was  it  put  into  his 
hands  for  that  purpose,  but  merely  that  he  might  complete  the 
serrice  by  learing  a  summons.  Billings,  relying  upon  his  own 
sapposed  attachment,  and  having  made  his  return  accordingly. 
Whether  Billings  was  bound  when  he  found  the  goods  already 
attached  by  Baldwin  to  put  the  writ  into  his  hands,  with  a  re- 
^piest  to  serve  it  upon  the  same  goods,  is  a  question  between  the 
plaintiff  and  Billings,  or  the  sheriff  as  answerable  for  his  depu- 
ties. The  present  action  cannot  be  maintained  and  the  nonsuik 
must  stand. 

Costs  for  the  defendant. 


ThkeiMti  cited  and  tbedootrme  of  it  approved  in  the  foDoiHiig  deciwomif 
Bagkifr.  VFMfe,  4  FSok.  997;  IFAeeZerv.^aecm,  4Gxmy,  551;  J?o(lMOf»  v.  i^- 
«Vl^  6  Id.  902,  805:  Odiame  v.  CoOey,  2  K.  H.  66;  Walker  v.  Foxertift,  2 
IbhM,  270l  In  BwmmghaY.  Wright^  16  Vt  619,  in  which  the  principal  caie 
vai  cited  hy  eoanae],  the  general  role  that  one  officer  cannot  attach  gooda 
wUeh  aiv  alxeady  in  the  coatody  of  another  officer  upon  a  prior  writ  was  recog- 
abed  and  followed.  Soin  Wut  River  Bank  r.  Oorhafn^dSYt  649;  Moorev. 
Oravee,  8  K.  H.  408;  Beers  v.  Place,  86  Conn.  578;  Strata  ▼.  Bradbury,  5 
Kain^  818;  and  Oldkam  v.  Scrivener,  8  B.  Monroe,  579;  Harbieon  v.  Me* 
Catnmey,  I  QxuA,  174.  See  Biake on  Attachment^  aeoa.  267,  856.  lnOdioms 
▼.  CoOqf,  2  K.  H.  66^  it  waa  decided  that  where  a  deputy  holding  a  prior 
writ  of  attachment,  delivera  the  attached  property  to  a  third  penon,  and  such 
pmm  anenta  to  the  doinga  of  a  aeoond  officer  nnder  another  attachment, 
•Qch  aaaent  does  not  core  the  invalidity  of  the  aeoond  attachment.  In  Thomp* 
em  T.  Manik,  14  Maaa.  269,  the  coort  held,  following  the  doctrine  of  Draper 
V.  AmoU^  12  liaaa.  449^  that  depaty  aheriffa  are  ao  far  diatinct  and  ind*- 
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pendent  officera  that  one  may  sue  another  in  trover  for  attakohing  and 
Ing  property  whioh  the  plaintiff  holds  under  a  prior  attaohmant;  and  m,  tba 
caBo  of  BMnaon  v.  Enrign^  6  Gray,  902;  it  was  further  decided  tha*  a  depstj 
who  had  attached  property  may  me  the  aheriff  himaelf  for  thetoit  of 
depnty  in  taking  each  property  on  another  writ. 


Bradford  v.  Manlt. 

[18  ILiai.  188.] 

SiLB  BT  Samful — ^A  tale  by  sample  is  tantamoimt  to  an 
that  the  article  sold  is  of  the  same  kind  as  the  sample. 

Absdmtsis  to  recorer  the  difference  in  yalne  between  two 
casks  of  cloves  alleged  to  have  been  sold  by  sample  to  the 
plaintiff,  and  the  doves  actoallj  delivered.  Plea,  the  general 
issue.  At  the  trial  the  plaintiff  offered  in  evidence  a  bill  of 
parcels  of  six  hundred  and  two  pounds  of  cloves  (kind  not  de9« 
ignated),  at  one  dollar  and  fifty  cents  per  pound,  on  which  pay* 
ment  was  acknowledged  by  the  defendant.  He  then  proved  bj 
oral  testimony,  to  which  the  defendant  objected,  but  the  objec- 
tion was  overruled  by  the  court,  that  at  the  time  of  sale  the  de- 
fendant came  to  the  plaintiff's  store  with  a  sample  of  doyes  in 
a  paper,  and  asked  him  if  he  wished  to  purchase  some  cloves; 
that  the  sample  was  of  the  very  best  quality  of  Oayenne  cloves; 
that  the  purchase  was  made  accordingly,  the  bUl  of  parcels 
given,  and  two  casks  of  cloves  delivered  to  the  plaintiff,  the 
price  being  that  of  doves  of  the  best  quality;  that  the  casks, 
when  subsequently  opened,  were  found  not  to  contain  Cayenne 
doves,  but  a  mixture  of  that  spedes  with  another  and  inferior 
variety  of  the  article  of  much  less  market  value,  and  that  before 
instituting  suit  the  plaintiff  offered  to  return  the  doves,  but  the 
offer  was  refused.  The  jury  returned  a  verdict  for  the  plaintiff, 
having  found  the  facts  specially  substantially  as  above  stated^ 
and  also  that  there  was  no  fraud  on  the  part  of  the  defendant. 
Motion  for  a  new  trial. 

Shaw,  for  the  defendant,  dted:  Peake's  Ev.  112;  2  CaL  48, 
161  [2  Am.  Dec.  216;]  1  Johns.  96,  129,  421, 418,  461,  502, 
634;  7  Mass.  284,  618;  11  Mass.  27  [6  Am.  Dec.  150;]  Finch, 
189;  1  Star.  414;  1  T.  B.  133,  447;  2  Comyn  on  Contracts, 
75,  265;  Cro.  Jac.  4;  1  Dyer,  76;  2  East,  814;  Oooper^s  Jos. 
tinian,  609,  note;  10  Mass.  197  [6  Am.  Deo.  109.] 

Davia  and  Thatcher,  for  the  plaintiff. 
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By  Court,  Pabkeb,  C.  J.  The  first  point  taken  by  the  defend- 
ant's coimael  is  that  parol  eTidence  was  admitted  to  control  or 
explain  the  contract  in  writing  which  subsisted  between  the 
partieA.  The  objection  goes  upon  the  supposition  that  a  com- 
mon bill  of  parcels,  giTcn  upon  or  after  the  purchase  of  goods, 
is  evidence,  and  the  only  proper  eTidence,  of  such  a  contract. 
But  it  is  not  so.  The  bargain  is  usually  made  yerbally,  and 
^thont  any  intention  that  it  shall  be  put  in  writing;  and  the 
liU  of  parcels  is  intended  only  to  show  that  the  goods  haye  been 
purchased  and  paid  for.  It  is  seldom  particular  or  desoriptiTe 
of  the  whole  contract  between  the  parties.  But  if  it  were  not 
so,  the  paper  introduced  in  this  case  is  ambiguous  with  respect 
to  the  subject  of  the  bargain;  and  the  ambiguily  is  latent,  so 
that  parol  evidence  may  be  admitted  to  explain  it.  It  states 
only  that  *'  two  casks  of  cIotcs  "  were  purchased,  leaving  it  un- 
certain what  kind  of  doves,  of  which  it  appears  in  the  case  that 
there  are  at  least  two  kinds,  differing  materially  in  quality  and 
valne.    We  think  this  objection  was  properly  ovemiled. 

We  may  then  come  to  the  principal  question,  namely,  whether 
the  eridenoe  in  the  cause  proved  a  contract  to  sell  cloves  of  a 
diflEerant  kind  from  those  which  were  delivered.  The  defendant 
ohibited  a  sample,  by  which  the  plaintiff  purchased.  Among 
fur  dealers  there  could  be  no  question  but  the  vendor  intended 
to  represent  that  the  article  sold  was  like  the  sample  exhibited; 
and  it  would  be  to  be  lamented  if  the  law  should  refuse  its  aid 
to  the  parly  who  had  been  deceived  in  a  purchase  so  made.  The 
objection  is  that  no  action  upon  a  warranty  can  be  maintained, 
imlooB  the  vrazranty  is  express;  and  that  no  other  action  can  be 
maintained  unless  there  be  a  false  affirmation  respecting  the 
quality  of  the  article.  If  such  were  the  law,  it  would  very  much 
embarrass  the  operations  of  trade,  which  are  frequently  carri&d  on 
to  a  large  amount  by  samples  of  the  articles  bought  and  sold. 

The  authorities  cited  by  the  defendant's  counsel  have  been 
carefully  looked  into,  and  we  think  they  do  not  militate  with 
tUs  dedudon,  unless  it  be  the  Case  of  the  Bezoar  Stone;  (7^n- 
ddor  V.  Lopus,  Oro.  Jac.  4;  S.  C,  Dyer,  75;  which,  we  think, 
would  not  now  be  received  as  law  in  England,  certainly  not  in 
onr  country.  The  vendor  sold  the  stone,  as,  and  for,  a  bezoar 
ttone,  to  one  unacquainted  with  such  articles,  and  it  turned  out 
to  be  of  inferior  value.  The  court  held  that  no  action  would 
lie,  and  some  of  the  judges  stated  that,  even  if  the  vendor  had 
blown  that  it  was  not  a  bezoar,  and  it  had  been  so  alleged,  an 
action  could  not  be  maintained  without  an  express  warranty. 
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The  other  case  is  that  of  Parkiman  t.  Lee,  2  East,  31L  There 
the  hops  sold  were  of  the  same  kind  and  quality  as  the  sample, 
bat  there  was  an  unknown  deterioration  by  fermentation,  caused 
by  the  grower  of  the  hops,  and  not  by  the  vendor.  Hops  being 
usnallj  sold  in  pockets,  and  the  qoalily  ascertained  by  sample, 
it  was  held  that  the  innocent  vendor  was  not  responsible  to  the 
vendee,  for  an  unknown  inherent  defect,  without  an  express 
warranty.  That,  case  does  not  militate  with  our  opinion  in  the 
case  at  bar. 

The  fair  import  of  the  exhibition  of  a  sample  is  that  the 
article  proposed  to  be  sold  is  like  that  which  is  shown  as  a 
parcel  of  the  article;  it  is  intended  to  save  the  purchaser  the 
trouble  of  examining  the  whole  quantity.  It  certainly  meana 
as  much  as  this:  "  The  thing  I  offer  to  sell  is  of  the  same  kind, 
and  essentially  of  the  same  quality,  as  the  specimen  I  give 
you."  I  do  not  know  that  it  would  be  going  too  &r  to  say  that 
it  amounts  to  a  declaration  that  it  is  equally  sound  and  good« 
But  it  is  not  necessary  to  go  so  far  in  the  present  case,  and  we 
are  not  disposed  to  question  the  correctness  of  the  decision  in 
Parkinson  v.  Lee, 

It  is  expressly  found  by  the  jury  in  the  case  at  bar,  that  the 
cloves  delivered  were  different  in  kind  from  those  which  com- 
posed the  sample,  and  inferior  in  value,  not  from  decay  or  ex- 
posure, but  that  there  is  a  specific  difference  in  the  respective 
plants  from  which  they  are  produced.  Surely,  if  a  man  were 
to  exhibit  to  me  a  parcel  of  Hyson  tea  as  a  sample,  to  induce 
me  to  buy  a  chest,  and  I  should  pay  him  the  price  of  Hyson, 
and  he  should  deliver  me  a  chest  of  Bohea  or  Sonohong,  I 
might  recover  the  difference  in  value,  if  he  should  refuse  to  do 
me  justice,  although  he  did  not  expressly  warrant  that  the  tea 
in  the  chest  was  the  same  as  that  in  the  sample.  Indeed,  the  ex- 
hibition of  a  sample  must,  in  all  fiur  dealing,  stand  in  lieu  of  a 
warranty  or  a£Srmation.  It  is  a  silent,  symbolical  warranfy, 
perfectly  understood  by  the  parties,  and  adopted  and  used  for 
the  convenience  of  trade. 

The  cases  must  be  very  strong  to  establish  a  principle  so  un- 
just, and  so  productive  of  distrust  and  jealousy  among  traders, 
as  that  contended  for  by  the  defendant's  counsel.  For  what 
purpose  is  the  sample  exhibited,  unless  it  is  intended  as  a 
representative  of  the  thing  to  be  sold?  What  would  an  honor* 
able  merchant  say,  if,  when  he  took  from  a  mass  of  sugar  or 
coffee  a  small  parcel,  and  offered  to  sell  by  it,  the  man  who  was 
dealing  with  him  should  ask  him  if  it  was  a  fair  sample,  and 
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call  npon  him  to  wazrantit  so?  Mercantile  honor  would  in* 
stantlj  take  the  alarm;  and  if  such  questions  should  become 
neceasaxy,  there  would  be  no  need  of  that  honor,  which  happily 
IB  now  general,  and  almost  uniTersally  relied  upon.  That  there 
18  not  an  unknown  and  inrisible  defect,  owing  to  natural  causes, 
or  to  preYious  management  by  some  former  dealer,  he  may  not 
be  presumed  to  affirm  when  he  shows  the  sample;  and,  as  to 
these  particulars,  an  express  warxaniy  may  be  required,  con- 
siaientiiy  with  confidence  in  the  fair  dealing  of  the  yendor.  But 
that  the  thing  is  the  same,  generically  and  specifically,  as  that 
which  he  shows  for  it,  he  certainly  undertakes,  and,  if  a  differ- 
ent  thing  is  delivered,  he  does  not  perform  his  contract,  and 
must  pay  the  difference,  or  receive  the  thing  back  and  rescind 
the  bargain,  if  it  is  offered  him. 

Acaae  similar  to  this  in  principle  came  before  me  two  or  three 
years  ago,  at  nisi  prius.  An  advertisement  appeared  in  the 
papers,  which  was  published  by  a  very  respectable  mercantile 
house,  offering  for  sale  good  Caraccas  cocoa.  The  plaintiff 
made  a  purchase  of  a  considerable  quantity,  and  shipped  it  to 
Spain,  having  examined  it  at  the  store  before  he  purchased,  but 
he  did  not  know  the  difference  between  Caraccas  and  other 
cocoa.  In  the  market  to  which  he  shipped  it,  there  was  a  con- 
siderable difference  in  value,  in  favor  of  the  Caraccas.  It  was 
proved  that  the  cocoa  v^as  of  the  growth  of  some  other  place, 
and  that  it  was  not  worth  so  much  in  that  market.  I  held  that 
the  advertisement  was  equal  to  an  express  warranty,  and  the 
jury  gave  damages  accordingly.  The  defendants  had  eminent 
counsel,  and  they  thought  of  saving  the  question,  but  afterwarda 
abandoned  it,  and  suffered  judgment  to  go.  Surely,  if  a  sample 
of  Caraccas  cocoa  had  been  shown  to  the  purchaser,  and  any 
other  coooa  had  been  delivered  to  him,  the  case  would  not  have 
been  lees  strong. 

We  are  all  decidedly  of  the  opinion,  that  a  sale  by  sample  ia 
tantamount  to  an  express  warranty,  that  the  sample  is  a  true 
lepresentative  of  the  kind.  There  must,  therefore,  be  entered 
judgment  according  to  the  verdict. 


FtoMos,  in  a  notetohiiWQrkonContrBdia,  voL  1,  p.  585^  note  (t),  tennsthii 
*'» leading  OMe  in  Amerios,"  upon  the  sabjeotof  nlesby  Munple.  It  isdted 
vfth  approval  in  nearly  all  the  caaes  which  have  since  ocooxTed  in  the  United 
States  relating  to  soch  aales^  and  the  role  which  it  lays  down,  thon^  for  a 
time  strennonaly  opposed  by  such  eminent  Jurists  as  Gibson,  Bronson  and 
Piuge,  may  now  be  regarded  as  firmly  established;  that  where  goods  are  aold 
fay  aunpU  the  seller  is  held  to  warrant  th»t  they  correspond  with  the  sampler 
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2  Kent  481;  Benjamm  on  Saki^  no.  648;  DiekhMm  r.  Cfoft  7  AUmi*  29; 
WiUkmu  V.  Spc^ord,  S 'Pick.  250;  Ondia  Jffg.  8oe.Y.Lawrmee,4Ccfw.4Mi 
OaUagkerr.  Waring,  9  Wend.  20; Boormanr.  Jenkins^  12IdL566;  TToHn^t. 
Mamm,  18  Id.  425;  HargvM  ▼.  Bttme^  6  K.  Y.  73;  Bdrw  ▼.  J>ird,  Id.  fiSi 
PiU2^  T.  G^m,  4fiob.  (La.)315;  JJoffy.  PfoMon,  19 La.  An.  11;  iiSdbT. 
ZHaciJkfil{y»  SPort6r(AlA.)140;Jlfa^T.  ^tfltn^fl^,  3AU.679;Ai(MaqrT. 
Thomaa,  22  Texaa^  270;  Otifi^AerT.  ulhw^  19  Md.  157;  OiUr.  AUenom,  10 
Sm.  and  Mar.  476;  BarrekiM  ▼.  ^eoan»  3  Bawle,  37;  Eanmm  ▼.  Aiase^  45  DL 
198;  i>ay  ▼.  iSa^uef,  14  Minn.  273;  ^mi^^  ▼.  JIf omtt»  49  Vt.  45  &  a  20  Am. 
Eep.  102.  See,  alao,  the  early  New  York  caae  of  Barndt  ▼.  TViylor,  4  Am. 
Dea  374;  S.  C;  5  Johna.  395.  The  aathoritiea  are  not  nnifomiy  hofwevei; 
npon  aoine  of  tiie  incidental  queationa  growing  oat  of  the  anbject*  in  relatioa 
lo  the  natore  of  anoh  aalea^  and  to  the  proper  oooatmetioa  of  the  wanaolj 
iriaing  npon  them. 

What  CtowariTUTiM  a  Salbbt  Samfli. — ^The  mere  exhibition  of  a  apeoimen 
of  the  gooda  during  a  negotiation  for  their  aale  doea  not,  of  itaelf,  make  it  a 
lale  by  aample.  There  mnat  be  an  nndentanding  between  the  partiea  that 
Ihey  are  dealing  with  reference  to  the  aample:  Warimg  t.  Mamm,  18  Wend. 
i35; BeimeY.  Dord,  611.  Y.  95;2>ayT.  Baguei,  14Minn.  273.  Itwonldbe 
%  hard  and  dangerooa  role  to  hold  that  in  every  caae  where  a  vendor  of  gooda 
makea  an  attractiTe  diaplay  of  a  portion  of  lua  warea»  in  order  to  obtain  coa- 
ftom*  heiatobeboukdhyawananty  of  whatheanoceediiaaeDing.  Itmay 
well  be  nothing  more  than  simplex  eommmdatia.  In  Omther  t.  AtweU,  19 
Md.  157,  the  ooort  aay :  '*  In  order  that  the  principle  may  be  applied,  it  la 
aeoeaiary,  in  making  the  aale^  that  the  aample  ahonld  be  ao  need  between  the 
tmyer  and  aeller,  aa  to  ezpreaa  or  become  a  part  of  the  contract,  or  in  other 
worda  that  the  aample  ahonld  amount  to,  and  take  the  place  o^  an  expteaa 
aTerment  by  the  aeUer  of  the  condition  and  qnality  of  the  gooda,  npon  whiok 
the  buyer  rdiea  in  making  the  pnrohaae."  The  queation  aa  to  whether  a 
particular  aale  ia  by  aample  or  not,  muat,  therefore,  be  left  to  the  jury  upon 
all  the  droumatancea  of  the  caae:  Brower  ▼.  Lewis,  19  Barb.  574;  Boarmam  ▼• 
/enl^tiM,  12  Wend.  566. 

Natubi  ov  Wabbahtt.— Moat  of  the  authoritiea  apeak  of  the  waiian^ 
ariaing  upon  aalea  by  aample  aa  an  implied  warranty :  Satids  ▼.  Taylor 1 4  Am. 
Dea  874;  Bragg  y.  MorriU,  49  Vt  45,  and  other  oaaea  above  oited.  Caiief 
Juatice  Gibaon,  in  Ida  diventing  opinion  in  Barrekins  ▼.  Bevan,  3  Bawle,  37, 
•aya  that  it  ia  very  accurately  termed  an  "implied  warranty  "  in  Samis  ▼. 
Taylor,  On  the  otiier  hand,  in  the  principal  caae,  "it  ia  declared  to  be  tan- 
tamount to  an  ezpreaa  warranty.**  8o  in  the  early  South  Oarolina  caae  of 
Vanderhcsi  ▼.  Mac  Taggart,  2  Am.  Dea  667.  Chief  Juatice  Cnnnoh,  alao^ 
in  Oumey  ▼.  AOafOie,  etc  B.  B.  Co.,  58  K.  Y.  564,  aaya  that  it  ia  properly 
**  an  expreaa  warranty."  Thia  certainly  aeema  to  be  the  more  accurate  dea- 
ignation.  The  fact  tiiat  the  court  looka  to  the  underatanding  of  the  par- 
tiea in  aalea  of  thia  kind  to  determine  in  each  particular  caae  whether  the 
vrarranty  ezirta  or  not,  aeema  to  place  it  appropriately  in  the  claaa  of  ex- 
preaa warrantiea.  And  thia  conatmction  of  it  aeema  to  be  oonaonant  with  the 
rulea  of  law  which  are  uaually  held  applicable  to  it.  Aa  a  general  propoaition, 
it  may  be  atated  that  the  exhibition  of  a  aample  in  a  negotiation  for  a  aale^ 
•mounta  to  a  warranty  only  under  droumatancea  which  would  make  a  Terbal 
dedaration  as  to  the  quality  of  the  gooda  alao  a  warranty.  In  moat  of  the 
•tatea  the  doctrine  of  the  later  caaea  is,  that  any  podtive  and  diatinct  affirma- 
tion made  during  a  aale,  concerning  the  quality  of  the  thing  aold,  which  ia  re- 
upon  by  the  buyer,  and  induoea  him  to  make  the  purohaae,  ia  an  expreaa 
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%  thoo^  no  fonnal  woids  of  wmrimiity  be  UMd:  1  Pkmds  on  Goa- 
680,  note  n.»  and  this,  too^  eren  if  the  ftflinnation  be  not  Intended  as  a 

':  SrnUken  ▼.  BMker^  2  Mo.  App.  6X0;  PemberUm  t.  Rawkbu,  51 
K.  Y.  IM^  a  a  10  Abu  Bep.  085}  eeenofee  to  Sekoaay.  Woods.  2  Am.  Bea 
221;  see,  a]ao»  note  to  Smermm  ▼.  Brigham,  6  Am.  Dec  113,  for  afnllreview 
«f  tiie  anthoritiee.  Certainly  the  exhibition  of  a  pretended  specimen  of  gooda 
-wlule  baiguDingfor  the  sale  of  them,  ia  aa  nneqnivocal  a  declaration  of  their 
^Anamfftwr  and  quality  aa  eooid  well  be  made,  and  if  the  buyer  troata  to  it» 
nad  ifl  inflnenoed  by  it  to  make  the  poichaae,  having  no  opportnnity  for*  per- 
aooal  cxanunation  of  the  balk  of  the  commodity,  there  ia  no  valid  reaaon  why 
it  ahould  not  be  regarded  aa  an  ezpreaa  warranty.  In  tlua  view  of  the  war^ 
canty  aiiaing  in  aneh  a  caae  itia  no  departure  from  the  common  law  role  of 
eoewrf  ewpior  npon  aalea  of  perBonal  property,  which  ia  the  objection  made  to  it 
hj  Qibaoo,  C.  J.,  in  Borrdtku  ▼.  Sevan,  3  Bawle,  87;  Bronaon,  J.,  in  Mosu 
T.  Mood.  1  Denio^  386;  and  Senator  Baige,  in  Warmg  ▼.  Mason,  18  Wend. 
4SS^  Tbm  case  of  an  expteaa  wananty  ia  an  ezoeption  to  that  role  aa  ancient 
aa  tike  rale  itaall 

gxTKHT  ov  THB  WA&BAaTT.— The  general  doctrine  of  the  caaea  ii^  that 
tte  warranty,  in  aalea  of  tlua  kind,  ia  that  the  gooda  ahall  coireepond  with 
tine  aamp]a»  both  in  kind  and  in  quality:  BeimeY,I>orde,6'N.Y.96iAfagesr, 
BStmifdegt  3  Alik  679^  and  other  caaea  abore  cited.  In  PennaylTania^  however, 
tine  wei^ty  aatiiority  of  Chief  Justice  Gibeon,  thongh  it  waa  not  sufficient 
to  piwent  the  adoption  of  the  role  allowing  a  warranty  upon  snch  a  aale,  ano- 
eeeded  in  eografting  open  it  the  limitation  that  the  seller  in  snch  a  caae  ia  to 
be  held  only  to  warrant  that  the  bolk  ahall  cbrrespcnd  with  the  aample  in 
kind,  and  be  simply  merchantable,  unleaa  there  are  droomstancea  to  fix  the 
diameter  of  the  aample  as  a  standard  of  quality:  Boyd  v.  Wdson,  83  Benn. 
fit.  319;  &  C.  24  Am.  Bep.  176,  citing  a  number  of  "Beana^lnmn  casea. 
Upon  the  theoiy,  however,  that  tiie  warranty  in  such  sales  ia  express  and 
that  the  intsnticn  and  understanding  of  the  parties  is  the  controlling  ciroum- 
stMiOftj  tike  Pennsylvania  decisions  may,  perhaps,  be  reconciled  with  the  gen« 
seal  cozrent  of  the  authoritiea.    It  seems  to  be  conceded  in  those  decisicms 
thai  the  sample  ia  to  be  regarded  by  the  court  just  as  the  parties  have  dealt 
with  it.    If  they  hnve  treated  it  as  a  standard  of  quality,  it  will  be  so  taken. 
In  most  cases  this  rule,  liberally  construed,  would  lead  to  the  aame  result  as 
that  geosrally  beld  in  other  states.    In  the  case  of  Boyd  v.  WUson,  supra, 
the  sals  was  of  a  lot  of  eight  hundred  and  fifty  cans  of  com,  known  as 
"Kinifs  brand."    The  purchaser  took  three  of  the  cans  and  tried  them,  and 
loond  them  ''good  and  aweet.**   He  accordingly  made  the  purchase.  On  de- 
livery, some  of  the  cans  were  found  inferior  to  the  sample.    As  there  was 
nothing  in  the  case  to  indicate  that  the  parties  intended  that  the  cans  sampled 
shoold  be  a  standard  of  the  quality  of  all  the  cans,  it  was  held  that  the  war^ 
lanty  was  simply  that  the  com  was  "  King's  brand,**  and  merchantable  under 
ihatdesigDation.  Ftobably  under  any  view  of  the  law  the  aeUer  would  not, 
upon  the  facta  of  this  particular  case,  have  been  held  to  warrant  that  all  thei# 
eans  were  equal  «>  the  sample  in  goodness.    It  would  seem,  however,  that 
fcnenUy»  if  the  warranty  ezistB  atall,  it  oughts  unless  there  is  some  ciroum* 
stance  to  indicate  a  contrary  understandings  to  extend  to  quality  as  well  as 
to  kind.  Tliat  ia  to  say,  upon  principle,  the  seUer  should  be  bound  to  warrant 

•hatever  ia  indicated  by  the  sample. 

Tshdor's  Kvowledox. — ^It  may  be  stated  as  a  general  rule  that  the  fact 
that  tiie  vendor  does  not  know  that  the  gooda  are  inforior  to  the  aample  does 
M*  vary  tte  wananty.    If  the  buyer  purchases  upon  the  &ith  of  it^  it  is 
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cnoagfa.  Thus  where  bike  of  oottoa  were  sold  by  samplee  made  up  by  a 
warehouemeii  who  wm  indifierent  between  the  partiea,  and  were  afterwards 
found  to  be  defective,  the  vendor  having  brought  the  aamplf  to  the  boyer 
and  having  indaoed  him  to  pnrchaae  by  them»  waa  held  to  hia  waxxan^: 
YF%ttta£erv.i7tte«be,  29 Texas,  355.  Thiaia  predaely  analogona to  the  mle 
in  ordinary  caaea  of  expreaa  warranty,  that  the  aeller  is  boond  by  hia  posi- 
tive affirmationa  with  respect  to  the  article  aold,  thoo^  he  has  made  them 
in  perfect  good  faith,  not  knowing  their  falsity:  See  1  Ftesona  on  Ooatraots» 
580,  note  (n).  Where,  however,  the  purchaser  knows,  or  from  the  eircom- 
stances  is  anthoriaed  to  presume^  that  the  seller  has  no  knowledgeof  thebolk 
b^ond  what  is  afforded  by  an  inspection  of  the  aample,  the  rule  of  eaeeol 
emptor  appUea:  Ounlher  v.  JjtweU,  19  Md.  157.  That  caae  aroae  npon  a  aala 
of  tobacco  by  a  sample  made  up  by  a  atate  inspector  of  tobacco  under  a  stat- 
ute of  Maryland.  In  the  case  of  Ormrod  v.  Hvih^  14  M.  ft  W.  651,  it  waa 
held  that  one  who  sold  cotton  by  samples  taken  in  the  naoal  way,  was  not 
liable  for  a  defect  existing  in  the  interior  of  the  bales,  nnless  he  knew  of  it 
at  the  time  of  the  sale.  That,  however,  waa  an  action  on  the  caae  for  him 
representation.  And  where  the  sample  and  the  gooda  delivered  correspond 
in  quality,  although  it  afterwards  toxna  ont  that  both  buyer  and  aellar  were 
mistaken  as  to  the  character  of  the  article,  and  that  it  is  not  what  the  bnyer 
thought  he  waa  purchasing;  nnless  the  sale  takes  place  under  such  circum- 
stances that  the  law  will  imply  a  warranty  to  famish  gooda  known  under  a 
specific  conmiercial  designation,  it  has  been  held  that  the  vendor  ia  not  lisble. 
In  the  case  of  Career  vCHcl^  4  H.  &  N.  412,  the  plaintiff  having  heard  that 
the  defendant  had  aome  aeed-barley  to  sell,  went  to  his  counting-house  to 
purchase  it,  the  defendant's  agent  exhibiting  to  him  a  sample  of  what  he 
thought  was  seed-barley.  The  plaintiff  examined  it  and  pronounoed  it  good 
seed-barley,  and  thereupon  made  the  purchase.  The  barley  when  delivered 
waa  identical  in  kind  and  quality  with  the  sample,  but  on  examination  it 
turned  out  that  it  was  not  seed-barley,  but  a  variety  known  as  "barley- 
bigg.*'  Martin  B.,  in  passing  upon  the  case,  said:  "I  think  there  was  no  war- 
ranty (that  it  waa  aeed-barley)  *  *  *  The  person  who  managed  hia  (the 
defendant's)  business,  produced  a  sample  of  barley,  which  waa  suppoaed  to 
be  seed-barley.  The  plaintiff  agreed  to  buy  it  as  seed-barley;  and  the  im- 
pression on  tlie  minds  of  both  waa  that  the  barley  waa  seed-barley.  The 
plaantiff  purchased  that  particular  thing  which  the  defendant  called  aeed« 
barley,  and  the  plaintiff  called  aeed-barley;  it  i»  the  same  as  if  they  had  given 
it  any  other  name."  So  in  the  case  of  Dickinaon  v.  Gksy,  7  Allen,  29,  which 
arose  upon  a  sale  by  sample  of  unprinted  satinet  cloths.  The  goods  cones' 
ponded  with  the  sample,  but  there  waa  a  latent  defect  in  both,  not  discoverable 
at  the  time  of  the  purchase,  they  having  been  damaged  by  mildew.  The 
court  held,  citing  the  principal  case,  that  the  sale  waa  by  sample^  that  "on 
such  a  sale  it  is  admitted  that  the  law  implies  a  warranty  that  the  goods 
shall  be  equal  in  quality  to  the  sample,"  but  that  thia  warranty  will  not  pro- 
tect the  buyer  agsinst  a  latent  defect,  conmion  both  to  the  sample  and  to  the 
^goods  delivered. 

The  rule  thus  laid  down  simply  gives  effect  to  the  warranty  that  the  goods 
shall  be  such  aa  the  affirmation  made  by  the  exhibition  of  the  aample  repre- 
senta  them  to  be.  It  ia  held,  however,  in  some  of  the  later  cases  in  Kng<and 
that  where  gooda  are  sold  under  a  specified  commercial  description,  either  by 
sample,  or  even  after  inspection  of  bulk  "there  is  in  the  contract"  an  im- 
plied term,  notwithstanding  the  sample  or  inspection,  that  the  gooda  ahall 
reasonably  answer  the  specified  description  in  its  commercial  sense;  and  thai 
the  sample  in  such  cases  is  to  be  "  looked  upon  as  a  mere  mrpfession  of  the 
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qjaaSatf  of  the  article,  not  of  iteenential  cbaracter."  Henoe,  "notwith- 
■taiMiing  thtt  bulk  be  boAj  ehown  or  agree  witii  the  aample^  yet,  if  from 
^dnHmatHm  or  other  eaiiaea»  not  appearing  by  the  inepeotion  or  sample, 
thoo^  not  known  to  the  aeller,  the  balk  doea  not  reaaonably  answer  the 
dflKriptioo  in  a  oammerdal  senae^  the  aeUer  is  liable:  Modyv.  Oregmmt  L.  B. 
4Ez.  Ca.  Mk  citing  ^ieAo20  ▼.  OodU,  10  E!c  19L  In  the  latter  case  theie 
was  »  nle  of  ''foreign  refined  rape-oil,'*  warranted  only  eqnal  to  sample;  the 
imy  found  that  the  oil  tendered  was  the  same  as  the  sample,  bat  that  it  was 
not  **fbn«gn  refined  rape  oil,"  bat  a  miztore  of  that  and  another  kind  of 
a£L  The  conrt  held  that  the  sample  referred  to  quality  only,  and  coald  not 
eontn^  the  contract  in  respect  to  the  essential  character  of  the  article  to  be 
delirered.  To  the  same  efiect  is  JosUng  ▼.  Kmgtford,  13  C.  R  447.  The 
theory  of  these  latter  cases  is  that  where  there  is  an  express  agreement  to 
deltrer  an  article  known  by  a  spedfio  name,  that,  rather  than  the  sample,  is 
»  be  taken  as  the  criterion  by  which  to  determine  the  understanding  of  the 
paitiea  as  to  the  sabject-matter  of  the  contract.  In  the  absence  of  snch  an 
agreemsnti  however,  the  bayer  may  nnqaestionably  rely  apon  the  sample  as 
the  tme  expression  of  the  sdler^a  meaning;  and  mast  at  the  same  time  accept 
itas  the  sole  measure  of  his  liability.  In  each  cases  the  sample  is  made  the 
"toaeh-stone"  d  the  contract^  as  the  coart  say  in  Mody  ▼.  Oregmm,  Mupra, 

OmasruwTTT  to  BxAimni  thb  Qoods. — ^The  general  role  seems  to  be 
that  the  warranty  arising  apon  ssles  by  sample  is  limited  to  cases  where  the 
bayer  has  no  opportonity  to  inspect  the  goods:  See  1  Parsons  on  Con.  585; 
Warmg  ▼.  Matom,  Doorman  ▼.  JhhMm^  ffargaus  ▼.  Stone,  and  Brantley  v. 
nomOB^  mtpra.    If  he  has  the  opportanity  and  &ils  to  make  aseof  his  priv- 
O^ge^  the  role  is  caveat  eimptor,    Lithe  case  of  Barnard  ▼.  Kellogg,  10  Wall. 
nS^  DaTifl,  J.,  deliyering  the  opinion  of  the  coart  says:  "No  principle  of 
the  ^^"-"■**w«  law  has  been  better  established,  or  more  often  affirmed,  both  in 
ttis  eonntiy  and  in  England,  than  that  in  sales  of  personal  property  in  the 
ibssnee  of  expreas  waznnty,  where  the  bayer  has  an  opportanity  to  inspect 
the  eommoditf ,  and  the  seller  is  gailty  of  no  fraad,  and  is  neither  the  maaa« 
factorer  nor  the  grower  of  the  article  he  sells,  the  maxim  of  caveat  emptor 
^pliesL     *    *    *    And  there  is  no  hardship  in  it,  becanae  if  the  seller  dis- 
trasfes  his  judgment  he  can  reqaire  of  the  seller  a  warranty  that  the  quality 
cr  condition  of  the  goods  he  desires  to  bay  corresponds  with  the  sample  ex- 
hibited.    •    •    *    And  he  cannot  relieve  himself  and  charge  the  seller  on 
the  groond  that  the  examination  will  occapy  time,  and  is  attended  with 
labor  and  inconvenience.    If  it  is  practicable,  no  matter  how  inconvenient, 
the  rale  appliea.    One  of  the  main  reasons  why  the  rale  does  not  apply  in 
tiie  case  of  a  aale  by  aample,  is  becanse  there  is  no  opportanity  for  a  personal 
examination  of  the  balk  of  the  commodity  which  the  sample  is  shown  to 
lepteasnt'*    laHyaUy.  Boyle,  5Gillft  Johns.  110,  itissaid  thattoexcase 
the  porehaeer  the  examination  most  be,  "morally  speakings  impracticable.** 
Hanoe,  where  the  parchaser  of  several  bales  of  hemp  was  told  to  examine  it 
KimMfcif^  and  did  cat  open  and  examine  one  of  the  bales,  bat  omitted  to  do 
soas  to  the  rest^  it  was  held  that  it  was  not  a  sale  by  sample,  and  that  there 
was  no  warranty:  SaUtHmry  v.  Stainer,  19  Wend.  159.    It  is  conceived,  how- 
ever, that  if  the  oondnct  of  the  vendor  shoald  indace  the  parchaser  to  trust 
sntiraly  to  an  inspection  of  the  aample  the  rating  woald  be  different. 

Pasol  Pitoov. — ^The  doctrine  of  the  principal  case  as  to  the  admissibility 
of  psrol  evidence  to  show  that  the  sale  was  by  sample,  where  there  is  no 
mention  of  thai  fact  in  the  bill  of  parcels,  has  been  referred  to  with  appro- 
bation in  a  nomber  of  sabeequent  cases:  Hautrd  v.  Lormg,  10  Cosh.  268; 
Am.  Dbo.  Tol.  TII-0 
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ffogmsT.  PfympUm,  11  Pick.  100;  Stoopt  y.  Smith,  100  Mim.  06;  JiOler  ▼. 
iSitetMiMy  Id.  6ia  Iii2>avifT.  ^nulJey,  24Vt.62;  theoonrtoajtlufcttliA  cMe 
of  Bradford  ▼.  Manly,  on  this  point,  oan  only  be  sastftined  on  tho  gromiid 
that  the  bill  of  parcab  was  nothing  more  than  a  menMrnndom  of  the  prof^ 
erty  sold,  and  that  the  parties  did  not  intend  to  pat  the  eyidenoe  of  ih^ 
oontract  and  sale  in  writing.  There  was  in  the  ease  of  Waring  ▼.  JfaeoM, 
above  cited,  no  reference  to  the  ssmple,  either  in  the  bill  of  pazoels  or  in  the 
memorandom  of  sale  in  the  broker's  book,  bat  the  coart  neyertheleas  ad- 
mitted parol  eyidence  that  the  sale  was  made  by  sample.  In  BamdaU  ▼. 
Hhodei,  1  Oortis  C.  G.  92,  the  principal  case  is  cited  on  a  similar  qoeationy 
and  it  is  held  thai  the  construction  given  to  a  bill  of  parcels  is  not  applicable 
to  a  written  memorandom  of  the  sale  of  a  ship  signed  by  the  yendora  and 
apparently  setting  forth  the  terms  of  the  oontract  It  was  held  in  J/ieyer  t. 
Sotrth,  4  Camp.  22,  apparently  contnuy  to  the  doctrine  of  the  principal 
case,  that  it  cannot  be  proved  by  parol  that  the  sale  was  made  by  — ^TTfrlr  if 
there  is  no  mention  of  the  sample  in  the  sale  note.  The  distinction  rnnniiig 
throagh  the  cases  seems  to  be  that  if  from  the  circamstances  it  can  be  de- 
termined that  it  was  not  the  intention  of  the  parties  to  embody  the  terma  of 
the  contract  in  the  writing  parol  evidence  will  be  admitted,  otherwise  not^ 

Uaaob  ov  Tbadb. — ^There  is  some  conflict  in  the  cases  as  to  whether  evi- 
dence  of  a  custom  or  usage  is  admissible  to  control  or  vary  the  effect  of  a  sale 
by  sample.  In  Boorman  v.  Jenkins,  12  Wend.  666,  a  usage  as  to  sales  of  ootfcoii 
l^  sample  was  permitted  to  be  proved  to  show  that  such  samples  were  made  up 
by  the  agents.of  the  cotton-broken,  and  sales  made  by  them,  quoting  Chidf 
Justice  Gibbsy  in  1  Stark  Gas.  67,  as  saying  that  evidence  may  be  reoeived  of 
a  mercantile  usage  to  show  the  meaning  of  a  term  in  a  contract,  just  as  you 
look  into  a  dictionary  to  ascertain  the  meaning  of  words.  In  WiiUngs  v. 
Cofuequa,  1  Pet.  G.  G.  225,  the  court  allowed  proof  of  usage  among  merchants 
in  China  that  upon  a  sale  of  tea,  even  where  there  is  an  express  oontract  to 
furnish  tea  of  a  particular  description,  if  the  purchaser  examine  samples  aent 
him  by  the  Hong  merchant,  the  latter  is  bound  only  to  furnish  goods 
ponding  with  the  samples.  In  ScIirUtzer  v.  Oriental  Print  Works,  114 
123,  a  usage  in  Boston  was  proved  that  where  berries  were  sold  by  sample, 
and  the  average  quality  of  thom  corresponded  with  the  sample,  the  purchaser 
was  bound  to  take  them.  The  court  say:  "We  cannot  see  that,  as  a  matter 
of  law,  a  custom  in  a  particular  trade,  to  regard  a  sample  as  representing  the 
average  quality  of  an  entire  caigo  or  lot  of  merchandise,  may  not  have  a  rea- 
sonable foundation,  and  be  a  good  and  valid  custom  entering  into  the  ctmtracts 
of  parties.  To  a  grioator  or  less  degree,  it  is  necessarily  so  in  all  casea  where 
the  ssle  is  of  articles  in  their  nature  not  uniform  in  quality."  But  in  the 
ease  of  Dickinson  v.  Oay,  above  cited,  the  court  would  not  admit  evi- 
dence of  a  usage  among  merchants  that  where  the  sample  and  the  bulk  were 
both  damaged  in  such  a  way  that  it  could  not  be  discovered  until  the  satinet 
doths  were  printed,  the  seller  should  make  good  the  damage  occasioned  by 
the  defect.  The  learned  judge  who  delivered  the  opinion  of  the  court  went 
into  an  examination  of  the  cases  upon  the  subject  of  usages  of  trade,  and  de- 
duced the  rule  that  a  usage  could  not  bo  admitted  to  contradict  the  terms  or 
legal  interpretation  and  effect  of  a  contract,  and  that  the  usage  when  proved 
must  be  of  a  course  of  dealing,  and  not  of  the  mere  adoption  of  a  peculiar  or 
local  role  of  law  as  to  the  rights  and  obligations  of  the  parties.  The  supreme 
court,  in  the  case  of  Barnard  v.  Kellogg,  10  WalL  363,  would  not  permit 
proof  of  a  usage  that  in  sales  of  cotton  by  sample  there  is  an  implied  warranty 
that  it  is  not  falsely  or  deceitfully  packed.    Justice  Davis,  delivering  ths 


Maioh,  1816.]         Bbadvobb  v.  Manlt.  131 


ol  tlw  ooort^  nji:  "The  proper  office  of  a  enstom  or  usage  in  tmdt 
iitoeaoertMnaiid  ezplein  the  meening  and  intention  of  the  parties  to  a  oon- 
taetk  wlielher  written  or  in  parol,  which  could  not  be  done  without  the  aid 
ef  this  ertriniio  evidence.  It  does  not  go  beyond  this,  and  is  used  as  a  mode 
of  intetpntation,  on  the  theoiy  that  the  parties  know  of  its  existence,  and 
eontneted  with  reference  to  it.  It  is  often  employed  to  explain  words  or 
phnees  in  a  contract  of  doabtf  nl  signification,  or  which  may  be  understood 
in  diffennt  seiiBes,  according  to  the  sabject-matter  to  which  they  are  applied. 
Bat  if  it  be  inconsistent  with  the  contract,  or  expressly  or  by  necessary 
implication  contradicts  it^  it  cannot  be  received  in  evidence  to  affect  il 
'Usage,*  says  Lord  Lyndhnrst,  'may  be  admissible  to  explain  what  is 
donfatfol;  it  is  never  admissible  to  contradict  what  is  plain.  And  it  is  well 
settled  that  usage  cannot  be  allowed  to  subvert  the  settled  rules  of  law.*" 
Sm^  on  the  general  doctrine  of  usages  of  trade,  an  excellent  article  in  the 
Oenteal  Iaw  Joomal  for  Kov.  18,  1878;  also  the  American  note  to  Wiggk*- 
worth  ▼.  DaSimm^  1  8m.  Lea.  Cas.  408;  and  Hatkku  ▼.  Warren,  115  Maaa 
514 

WaiVMR  ov  WABAAVTT.—It  was  held  in  WUUnga  v.  CofMegua,  1  Pet  G. 
C.  301,  that  an  examination  of  samples  will  not  amount  to  a  waiver  of  an 
susuM  wamnty.  So  in  BeAe  ▼.  Rcibert^  12  Wend.  413,  where  it  was  one  of 
the  terms  of  the  ccmtract  that  the  agent  of  the  purchaser  should  draw  fresh 
samplffs  of  the  cotton,  it  was  decided  that  the  subsequent  drawing  and 
qiproving  of  such  samples  did  not  waive  the  original  warranty.  In  England 
it  has  been  decided  also  that  the  examination  and  approval  of  samples  will 
not  waive  the  implied  warranty  of  the  merchantable  quality  of  the  goods, 
whore  the  seller  is  the  manufacturer  of  them:  Mody  v.  Oregean,  L.  B.  4  Ex. 
41^  sad  the  cases  there  cited.  The  English  cases  go  upon  the  theory  that  the 
wamnty  arising  from  the  exhibition  of  a  sample  is  superadded  for  the  bene- 
fit of  the  purchaser,  and  so  does  not  take  the  place  of  warranties  existing  by 
implication  of  law.  The  tendency  of  those  cases  seems  to  be  toward  the  doc- 
trine that  where  the  warranties  upon  the  sale  of  a  chattel  are  consistent  with 
tack  other  they  may  be  cumulative:  Mody  v.  Chregttm,  ntpra, 

Ajnaovm  ov  Agktt  to  Skll  bt  SAMPUL^Where  one  has  a  general 
agency  to  sell  goods  for  another,  he  may  bind  his  principal  by  a  warranty, 
and  may,  therefore,  aell  by  sample:  Schuhardi  v.  AUeru,  1  Wall.  369;  1%$ 
MoHUAOegro,  9  Wheat.  644;  Waring  v.  Mamm,  18  Wend.  425;  Andrem  v. 
Kuedaad,  6  Cow.  354. 

RBomsiON  ov  Saul — There  is  some  confusion  among  the  authorities  in 
this  country  as  to  whether  upon  an  executed  sale  with  warranty  of  a  chattel 
as  ene  the  purchaser  has  any  right  to  rescind  the  contract  and  return  the 
aitide  if  it  does  not  conform  to  the  warranty.  In  Lyon  v.  Bertram,  20  How. 
149,  it  ii  termed  "an  open  question.**  The  right  is  affirmed  by  the  Massa- 
chusetts cases  generally.  See  Bryant  v.  letmrgh,  13  Gray,  607t  where  the 
principal  case  is  cited  and  relied  upon  as  authority  for  this  doctrine.  On  the 
other  hand,  the  right  is  denied  in  Thornton  v.  Wynne,  12  Wheat  183;  JToM 
V.  Joibf,  10  Watts,  107;  Wetiy.  Cutting,  19  Vt.  536.  It  seems  to  be  well 
settled  in  England  that  no  such  right  exists  unless  there  is  a  stipulation 
to  that  effect  in  the  contract:  Street  v.  Btay,  2  B.  ft  Ad.  456;  Daweon  v.  Cot- 
lit,  10  €.  B.  527.  There  is  no  question,  however,  that  in  a  sale  by  sample  of 
goods  for  fntuze  delivery,  the  rule  is  as  stated  in  the  principal  case,  that  if 
the  article  when  delivered  does  not  correspond  with  the  sample^  the  purchaser 
Bksy  refuse  to  take  it,  or,  if  he  chooees,  he  may  receive  it  and  set  up  the  defect 
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in  an  action  for  the  price  to  aecoie  an  abatement,  or  haye  hia  aotion  on  the 
warranty:  Dawton  ▼.  CoOia,  10  G.  B.  627;  Street  ▼.  Blay^  2  K  A;  Ad.  456; 
Magu  V.  BilUngaky,  3  Ala.  679;  Waring  ▼.  Mason,  18  Wend.  425;  lierriman 
▼.  Chapman^  82  Conn.  146;  DaiUy  v.  (Treen,  15  Penn.  118;  ifomieaT.  SUd, 
858.  See  American  notes  to  Chandler  v.  Lopus,  I  Sm.  Lea.  Caa.  326u  On 
account  of  this  distinction  between  this  class  of  cases  and  those  of  an  ordmaiy 
executed  sale  of  a  specific  chattel  with  warranty,  the  learned  American  edi- 
tors  of  Smith's  Leading  Cases  are  inclined  to  hold  that  a  sale  by  fMwnple  is 
not  properly  a  sale  with  warranty,  but  is  in  the  nature  of  a  conditional  sale. 
See  note  above  cited;  see  also  Ouniher  v.  Atwell,  19  Md.  157.  The  irae  con- 
struction of  such  sales  is  perhaps  that  until  delivery  and  aooeptanoe  of  the 
goods  they  are  conditional,  but  after  they  have  become  executed  tfaey 
•imply  sales  with  warranty. 


Ingraham  v.  Geteb. 

flSlUM.  146.1 

VcttnoN  AssfONiixin,  when  Void. — ^An  assignment  by  an  inwdvent  debtor 
in  Pennsylvania,  of  all  his  property  in  trust  for  such  of  his  ciediton  aa 
should,  within  four  months,  release  their  demands  against  him,  the  sur- 
plus to  be  divided  pro  rata  among  his  other  creditors,  and  the  remainder, 
if  any,  to  be  paid  over  to  the  insolvent,  was  held  void  as  against  a  cred- 
itor here,  who,  after  such  assignment  and  notice  thereof  to  a  debtor  here^ 
summoned  such  debtor  as  the  trustee  of  the  insolvent. 

Sgzbe  faoiab  to  have  execution  against  the  defendant  as  trustee 
of  W.  Birnie  and  J.  F.  Bouchendorff,  merchants  and  copartners 
in  the  city  of  Philadelphia,  Pennsylvania.  The  defendant  an- 
swered in  substance,  that  at  the  time  of  the  service  of  the  origi* 
nal  process  upon  him,  he  had  in  his  hands  one  thousand  two 
hundred  and  ninety-eight  dollars  and  six  cents  belonging  to  the 
said  Birnie  and  Bouchendorff,  except  that  prior  thereto  he  had 
been  notified  that  the  said  Birnie  and  Bouchendorff  had  made 
an  assignment  of  all  their  property  in  trust  for  such  of  their 
creditors  as  should  within  four  months  release  all  their  demands 
against  them^  the  surplus  to  be  distributed  pro  rata  among  their 
other  creditors,  and  the  remainder,  if  any,  to  be  paid  over  to 
the  assignors. 

Ritchie^  for  the  plaintiff,  cited  Widgery  v.  BaakeU,  5  Mass.  144 
[4  Am.  Dec.  41.] 

Mnnroe,  for  the  defendant,  cited  WiU  y.  FranJdin^  1  Binn.  602 
[2  Am.  Dec.  474];  Dix  ▼.  Cobb,  4  Mass.  508;  Foster  y.  SinUer, 
Id.  450;  Maine  Insurance  Co,  y.  Weeks,  7  Id.  438. 

By  Court,  Pabkeb,  C.  J.  The  question  in  this  case  is,  whether 
the  assignment  made  by  the  debtor  in  Philadelphia  is  yalidhere. 
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eo  as  to  defeat  an  attachment  of  the  debt  under  our  trustee 
process. 

This  assignment  could  not  Be  supported  if  made  within  this 
state  by  parties  residing  or  lining  here,  and  with  a  Tiew  to  be 
here  executed.  It  is  Toluntaiy  on  the  part  of  the  debtor,  and 
iuToluntaiy  on  the  part  of  his  creditor.  It  has  no  legal  consid- 
eration; for  the  debts  of  those  creditors  who  are  to  become  par- 
ties are  not  discharged  at  the  time;  and  it  shuts  out  from  a  par- 
ticipation of  the  funds  all  the  creditors  who  will  not  give  an  ab- 
solute discharge  of  their  debts.  There  is,  indeed,  but  one  party 
\o  the  indenture,  namely,  the  assignor;  for  the  persons  named 
are  his  agents  until  the  creditors  sign  the  instrument.  Such 
an  assignment  could  not  be  supported  here:  Blanchard  t.  Bua- 
mU  [amie,  106].  It  is  said  that  it  is  Talid  in  PennsylTania,  where 
it  was  made,  and  that  it  ought  to  be  admitted  here  upon  princi- 
ples of  comity.  But  we  haTO  no  legal  CTidence  that  it  would  be 
valid  in  that  state  against  dissenting  creditors.  No  statute  of 
Pennsylvania  haa  been  shown,  giring  it  validity;  and  the  rea- 
soning of  the  court,  in  the  case  referred  to  by  the  defendant's 
eoonsel,  does  not  proTO  that  such  an  assignment  would  be  sup- 
ported even  there. 

But  supposing  the  assignment  to  haye  l^gal  effect  in  the  state 
of  PennsylTania,  so  as  to  bind  creditors  within  that  state;  it 
does  not  follow  that  it  is  to  be  receiyed  here,  to  the  prejudice  of 
cnditon  who  are  our  own  citizens.  It  is  not  required  by  the 
<»inity  of  nations.  We  might  give  effect  to  the  assignment,  so 
far  as  to  permit  the  assignees  to  recover  the  debt  in  their  own 
names,  as  would  be  done  in  the  case  of  assignees  under  the 
bankrupt  or  insolvent  lavrs  of  foreign  countries.  But,  even  in 
those  cases,  a  eitiasen  who  had  actually  seized  the  debt  by  at- 
taehment,  before  it  was  paid  oyer  to  the  assignee,  would  be 
protected  in  his  lien;  certainly  if  no  process  had  actually  been 
commenced  by  the  assignee  to  recoTor  it.  The  case  of  Le  Cheth 
dliar  t.  Lyndi,  Doug.  170,  is  strong  to  this  point,  for  there  the 
attaching  creditor  was  protected  against  the  assignees  of  the 
bankrupt  in  England,  although  the  plantation  in  which  the 
foreign  attachment  was  instituted  was  within  the  same  dominion 
▼here  the  bankrupt  law  was  enacted,  and  this  case  has  been 
recognized  as  law  by  this  court  in  the  case  of  Daioes  v.  Boylatoti, 
91Iass.  850  [6  Am.  Dec.  72.] 

To  give  effect  to  this  assignment,  so  as  to  intercept  the  lien 
obtained  by  a  creditor  here,  under  the  laws  of  our  own  state, 
when  by  the  effect  of  that  assignment  he  would  be  depriyed  of 
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all  opportunity  of  participating  with  the  creditora  in  Pennflyl- 
yania  in  the  proceeds  of  the  debtor's  effects,  would  be  an  nndatt 
partiality  towards  foreign  creditors,  not  warranted  by  the  pcm* 
ciples  of  justice  nor  required  by  the  eomiiy  of  nationa. 
Defendant  adjudged  trustee. 


Oliver  v.  Houdlbt. 


[18  Mam.  387.] 

CoMTBAOis  ov  Ihiahtb.— A  mle  made  to  an  infant  by  a  penon  of  fan  i^  li 

voidaUe  only  by  the  infant. 
FowzB  ov  QvABDiAir.— A  guardian  haa  no  power  to  avoid  any  dMiiaat »  dm 

with  hia  infant  ward  which  ia  for  the  benefit  of  the  latter. 

Tbotsb  for  certain  cattle.  Plea,  the  general  issue.  At  ihe 
trial  it  appeared  that  the  defendant  took  the  cattle  upon  an 
execution  as  the  property  of  one  James  N.  lithgow.  The 
plaintLBEs  admitted  that  lithgow  had  once  owned  the  catUe,  bat 
proved  that  he  had  sold  them  to  one  Butler,  of  whom  Hie 
plaintiffs  bought  them.  It  further  appeared  from  the  testimony 
of  one  A.  lithgow^  a  minor,  who  was  called  as  a  witness  for  the 
plaintiffs,  that  the  cattle  were  put  into  his  possession  immedi* 
ately  after  the  purchase  by  the  plaintiffs,  and  that  he  considered 
that  they  were  his,  and  that  he  was  holding  them  when  they 
were  taken;  that  OUyer,  one  of  the  plaintiffB,  being  indebted 
to  the  minor,  agreed  that  his  part  of  the  cattle  should  go  in 
payment  of  the  debt;  that  Clap,  the  other  plaintiff,  who  was  the 
guardian  of  the  said  minor,  agreed  that  the  minor  might  take 
his.  Clap's,  part  of  the  cattle  and  account  for  their  value  when 
he  should  come  of  age,  but  that  in  disposing  of  them  he  should 
consult  his  said  guardian,  and  that  he  had  already  disposed  of 
some  of  them  with  his  guardian's  consent.  There  was  no  evi<* 
dence  that  the  guardian  consented  to  the  agreement  between 
Oliver  and  the  minor.  The  court  instructed  the  jury  upon 
these  facts,  in  his  opinion,  the  plaintiffs  had  such  a  property  in 
the  cattle  at  the  time  of  the  taking  that  they  could  maintain  the 
action.  Verdict  for  the  plaintiffs,  and  a  motion  for  a  new  trial 
on  the  part  of  the  defendant  upon  exceptions  to  the  above  in« 
atruction. 

Orr,  for  the  plaintiffs. 

Metten,  for  the  defendants. 

By  Court,  WzLDB,  J.  This  case  turns  on  a  question  of  prop* 


June,  1816.1  Ouvm  v.  Houdlst.  136 

txtj,  depending  upon  two  sales  of  cattle  made  by  the  plaintiil 
to  one  A.  J.  S.  G.  lithgow.  It  has  been  contended  that  these 
saleB  were  Toid  ab  imHo,  the  said  Lithgow  being  a  minor,  not 
capable  bj  law  of  making  a  yalid  contract. 

Doubtless  an  act  merely  void  may  be  treated  as  a  nullify  by 
either  party  and  CTcn  by  a  stranger.  Some  acts  of  infants  are 
of  this  description,  and  it  has  been  said  that  all  such  as  are  ap- 
paiently  prejndicial  to  his  interests  are  to  be  so  considered. 
Thus  a  grant,  soirender  or  lease  by  an  infant,  withont  reserra- 
ticm  of  rent,  have  been  adjudged  yoid;  such  acts  being  appar- 
ently to  the  infant's  prejudice.  But  in  the  case  oiZcmchy.  Par- 
9onM,  8  Burr.  1794,  they  were  held  to  be  voidable  only,  and  for 
Ti^tsono  which  seem  yexy  cogent  and  satisfactory. 

It  would  be  more  correct,  therefore,  to  say  that  those  acts  of 
an  infant  are  Toid  which  not  only  apparently  but  necessarily 
operate  to  his  prejudice.    The  benefit  of  the  infant  is  the  great 
point  to  be  regarded;  the  object  of  the  law  being  to  protect  his 
imbecility  and  indiscretion  from  injury  throagh  his  own  impru- 
dence or  by  the  craft  of  others.    The  general  rule  is  that  in- 
tukcj  is  a  personal  privilege  of  which  no  one  can  take  advantage 
\tai  the  infant  himself;  and  therefore  that  his  contracts,  although 
voidable  by  him,  shall  bind  the  person  of  full  age.    This  rule 
seems  to  require  that  all  contracts  of  infants  should  be  held  void- 
able rather  than  void.    But  however  this  may  be,  all  the  books 
agree  that  those  which  are  beneficial  or  have  a  semblance  of 
benefit  to  the  infant,  are  only  voidable.    Of*  this  character  are 
ell  sales  made  by  persons  of  full  age  to  infants.    These  have  at 
least  the  semUanoe  of  benefit  to  the  vendees.    No  case  can  be 
loond  in  which  such  a  sale  has  been  held  void  or  voidable  by 
the  vendor,  on  the  ground  of  the  vendee's  infancy.    Even  a 
feme  ooveri,  whose  conveyances  and  other  contracts  are  clearly 
void,  may  purchase  an  estate  without  the  consent  of  her  hus- 
band, and  the  conveyance  will  be  good  until  avoided  by  him 
during  coverture,  or  by  her  after  his  death:  2  Black.  Com.  298; 
Co.  Lit.  8,  a.    Most  clearly  then  the  sales  under  consideration 
•re  not  void* 

Bat  it  has  been  further  argued  that  these  sales,  if  voidable, 
nuiy  be  avoided  by  the  plaintiff.  Clap,  by  virtue  of  his  authority 
es  guardian  of  the  minor.  No  case  has  been  cited  in  support  of 
tliis  position,  and  we  know  of  no  position  of  law  by  which  it 
can  be  maintained.  The  authority  and  interest  of  a  guardian 
extend  only  to  such  things  as  may  be  for  the  interest  and  ad- 
^tttage  of  the  ward.    If  an  infant  make  a  contract  from  which 
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he  deriTes  a  benefit,  it  cannot  be  aToided  by  his  gnaidian:  fof 
this  being  injorious  to  the  infant  would  be  a  Tiolation  of  the 
guardian's  duty:  Bac.  Abr.  Tit.  Guardian,  G;  Co.  lit.  17,  b, 
89,  a.  The  rule  of  the  civil  law  is  that  pupils  may  better  their 
condition  but  not  impair  it  without  the  authority  of  their  tatozs: 
Inst.  Tit.  De  Auctor,  Tut. 

But  should  it  be  admitted  that  a  guardian  may  avoid  the 
contracts  of  his  ward,  made  without  his  consent,  it  will  hardly 
be  contended  that  he  can  be  permitted  to  do  it,  when  the  con- 
tract, at  the  time  of  making  it,  was  confirmed  by  his  assent. 
Now,  one  of  the  sales  under  consideration  was  made  by  Clap, 
the  guardian,  and  his  assent  is  manifest  from  the  act  itself. 
There  is  no  positive  proof  of  Clap's  assent  to  the  sale  by  Oliver; 
but  there  is  abundant  evidence  from  which  it  may  be  inferred, 
and  which  ought  to  have  been  submitted  to  the  jury,  if  sach 
assent  be  material  to  the  issue. 

As  the  direction  to  the  jury  was  not  oonfozmaUe  to  these 
principles,  the  verdict  must  be  set  aside,  and  a  new  trial 
granteid. 


It  WM  decided  in  Kendall  v.  Lanoreneef  22  Peek.  643;  where  the  prineipel 
ceee  wm  cited  and  relied  npoo  at  aathority,  that  where  a  minor  having  made 
a  oonTeyanoe  of  land  during  hie  nonage,  had  not  taken  any  stepatowacda  affirm* 
ing  or  dinfiirming  it  after  attaining  his  majority,  he  had  no  right  in  the  land 
which  conld  he  reached  by  attachment;  and  that  lua  right  to  avoid  aoch  deed 
waa  atricUy  a  personal  {nrivilege,  which  could  he  ezeroiaed  cmly  by  himeelf  or 
Ida  heirs.  In  Chandler  ▼.  Simmoiu,  97  Mass.  611,  it  was  said  that  the  rule 
laid  down  in  the  principal  case,  that  the  guardian  of  a  minor  cannot  dissffiim 
his  ward's  contract,  must  go  upon  the  theory  thai  the  minor  ooj^t  to  have 
the  right  of  electing  after  coming  of  age  whether  he  will  ratify  or  avoid  such 
contracts,  and  that  it  would  be  inconsistent  with  this  privilege  to  permit  the 
guardian  to  annul  such  oontraota  during  his  ward's  minority.  It  was  held, 
however,  that  this  prohibition  did  not  extend  to  a  guardian  appointed  for 
such  minor,  as  a  spendthrift,  after  his  coming  of  age,  and  that  such  guardian 
might  avoid  the  contracts  of  his  ward  made  during  infanqr  as  fully  as  the 
ward  himself  might  do. 

Upon  the  point  that  the  privilege  of  a  minor  to  disaffirm  his  contracta  ii 
personal,  the  principal  case  is  cited  in  Tyler  on  Infancy  and  Govertnie,  6% 
62,  and  in  the  notes  to  NighUngaU  v.  WitMngton,  page  48,  and  WhUHngkam:* 
Cas%  page  89,  of  Ewell's  Leading  Cases.  In  the  note  to  the  last^menticned 
ease,  the  whole  subject  is  examined  and  the  authorities  collected. 

The  rule  stated  in  the  principal  case  as  to  what  contracts  of  an  infant  are 
void,  and  what  voidable,  is  somewhat  different  from  that  laid  down  by  Lord 
Chief  Justice  Eyre  in  Keane  v.  BoycoU,  2  H.  BL  615,  holding  that  an  infant's 
oontract  is  void  if  the  court  can  pronounce  it  to  be  to  his  prejudioe.  As 
will  be  seen,  the  principal  case  adds  the  limitation  that  the  contract  must 
"necessarily"  operate  to  the  infant'a  prejudice,  or  it  will  be  voidable  and 
not  void.    As  stated  in  the  AF"t"^"  note  to  Bingham  on  Infancy,  11,  the 
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tendflocy  of  tiie  modem  deckJopa  is  to  hold  all  the  contrioti  of  an 
▼oidable  seiherthaa  Toid;  and  to  reatriot  the  ezceptioiia within  the  nazroweal 
poanUa  limitik    ThB  whole  anbject  ia  learnedly  diaooned  in  the  note  to 
^Wcer  ▼.  Mordamd  and  FoMe  ▼.  Smiih,  1  Am.  Lea.  Caa.  243.    Judge  Story, 
in  ^^"i^i^Q  TwAar  v.  Jfore£and,  referred  with  apparent  approval  to  the  rale 
adapted  in  tiie  principal  caae.    It  ia  atated,  however,  in  the  note  ref  ened  to 
that  while  the  rale  baa  been  approved  of  in  the  oonrta  of  aeveral  statea,  it  haa 
been  excepted  to  in  othera.    Upon  a  careful  review  of  all  the  anthoritiea,  the 
editora  aay:  "  The  nnmerooa  dedaiona  which  have  been  had  in  this  ooimtry 
jnati^  the  ■ettkment  of  the  following  definite  rale,  aa  one  that  ia  anbject  to 
no  doeptiona.    The  only  contract  binding  on  an  infant  i«  the  implied  con- 
tract for  neoeaoariea;  the  only  act  which  he  ia  under  a  l^gal  incapacity  to 
perform  ia  the  appointment  of  an  attorney;  all  other  acta,  executed  or  execa- 
tmy,  are  voidable  or  oonfirmable  by  him  at  hie  election.    No  reference  ia  had 
at  preaent  to  the  acta  of  an  in&nt  aa  executor,  or  to  tranaactiona  between 
lumaelf  and  hia  guardian. "    The  following  are  lome  of  the  caaea  in  which  the 
rale  followed  ia  in  anbatantial  conformity  with  that  atated  in  the  principal 
caM:  Friige  t.  £tote,  3  Gill  and  Johnaon,  115;  Ridgdey  v.  Cratidatt,  4  Md. 
435;  Wheaiom  ▼•  EaM^  5  Terger,  41;  Whitney  v.  Dnteh^  poat;  aee,  alao^  Dtm- 
lo»T.  Brcwn^  31  Mich.  182.    In  RofrinBon  v.  Weeka^  56  Maine,  1Q2,  the  court 
«y:  '*  We  think  the  trae  doctrine  ia  that  the  contracta  of  minora  may  be 
divided  into  three  daaMa:  1.  Binding — ^if  for  neceaaariea  at  fair  and  juat 
ratea;  2.  Void — ^if  manifeatly  and  neceeaarily  prejudicial,  aa  of  auretyshiiv 
giftk  naked  zeleaae^  appointment  of  agents,  confeeaion  of  judgment  or  the 
like.    3.  VoidaUe^  at  the  election  of  the  minor,  either  during  hie  minority 
er  within  *  leaaonable  time  after  he  cornea  of  age;  and  thii  laat  caae  h 
aU  the  agreomenta  of  a  minor  which  may  be  beneficial  and  are  not  for 
mriea  until  fully  executed  on  both  aidea,  and  all  executed  oontraota  of 
aort  where  the  other  parly  can  be  placed  aubetantiaUy  in  atate  guo.** 


Ghaddook  v.  Bbiqg&l 

ps  IfAai.  MB.] 

AanoKABUi  Slavixb. — ^A  charge  of  drunkeuneaa  agafaiat  a  mfaiatar  ia 
aotionahle  without  a  eoaoqiman  referring  to  Ida  office  or  prafaarion,  and 
vithont  proof  of  apedal  damage- 

AcnoH  on  the  case  for  elander.  The  declaration  charged  the 
defendant,  in  substance,  with  haying  spoken,  nttered  and 
published  of ,  and  concerning  the  plaintiff,  who  was  described  as 
a  minister  of  the  gospel  legally  settled  oyer  the  Congregational 
church  and  society  in  Hanover,  the  following  false,  scandalous, 
malicioas  and  defamatory  words,  namely:  ''Old  Chaddock'' 
(meaning  the  plaintiff),  "  stayed  at  our  house  last  night,  and 
was  pretly  derilish  drunk;  he  was  so  drunk  he  could  not  find 
bis  key.  He  made  out  to  stagger  up  to  the  house.  He  was 
dnmk;"  and  also  the  following  other  false,  etc.,  words,  namely: 
''Hr.  Chaddock  '*  (meaning  the  plaintiff),  **  has  had  a  drunken 
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frolic  this  week;  he  and  a  party  went  out  a  getting  haj,  got 
back  to  our  house,  and  he  got  so  drunk  he  could  not  get  home, 
but  stayed  and  slept  with  me/'  to  the  damage  of  plaintiff,  etc. 
The  words  were  not  charged  to  have  been  spoken  of  the  plaintiff 
in  his  clerical  character,  and  there  was  no  aTcrment  or  proof  of 
special  damage.  Verdict  for  the  plaintiff,  and  a  motion  in 
arrest  of  judgment  on  the  ground  of  the  insnfflcienqy  of  th» 
declaration. 

B.  Whitman,  for  the  defendant,  cited  Salk.  694;  1  BdlL  Abr* 
84;  Cro.  Car.  83;  8  Wils.  877. 

Hobart,  for  the  plaintiff,  cited  Dodd  v.  Bobinaon,  Aleyn,  68;, 
HcMiUan  t.  Birch,  1  Binn.  178  [2  Am.  Dec.  426];  EarOeg  ▼• 
Herring,  ST.  B.  180; Bao.  Abr.  Slander,  sec. 8;  Ccwdryy.BiffUeif, 
Oro.  Car.  270;  StarUony.  Smiih,  2  Ld.  Baym.  1480. 

By  Court,  Pabkxb,  C.  J.  The  plaintiff  in  this  action  i» 
described  as  a  minister  and  preacher  of  the  gospel,  legally 
settled  and  ordained  over  the  church  and  religious  society  of 
the  Congregational  denomination  in  the  town  of  Hanover,  and 
the  defendant  is  charged  with  having  falsely  aq^  maliciously 
uttered  and  published  of  him  certain  words,  which,  with  the 
proper  innuendoes,  have  the  effect  of  a  direct  charge  upon  the 
plaintiff  of  having  been  drunk,  and  this  charge  was  made  in 
terms  which  ezdude  the  possibility  of  a  construction  consistent 
with  the  innocence  of  the  plaintiff,  being  accompanied  with 
terms  of  opprobrium  and  contempt,  which  necessarily  aggravate 
the  imputation  in  the  mind  of  the  hearers. 

By  the  verdict  of  the  jury  it  is  established  that  the  defendant 
spoke  the  words,  as  alleged,  in  reference  to  the  plaintiff,  and 
that  they  were  falsely  and  maliciously  spoken,  and  it  is  under* 
stood  that  an  attempt,  which  was  made  at  the  trial,  to  justify 
the  publishing  by  proving  the  truth  of  the  words,  wholly  failed* 

The  general  question,  then,  which  the  motion  presents  is, 
whether  falsely  and  maliciously  to  charge  a  settled  minister  of 
the  gospel  with  being  drunk,  and  with  having  had  a  drunken 
frolic,  so  that  he  was  unable  to  go  home,  but  staggered  towards 
another  house,  where  he  remained  all  night,  is  an  actionable 
slander,  without  alleging  and  proving  some  special  damage 
happening  to  the  party  in  consequence  of  such  slander. 

And  of  this  we  cannot  entertain  a  doubt  for  a  moment, 
whether  we  refer  to  the  general  principles  upon  which  action* 
of  defamation  are  founded,  or  to  the  technical  rules  which  have 
been  applied  to  such  actions  in  the  numerous  dedsionB  whiob 
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have  taken  plaoe  in  the  common  law  courts  of  England  and  in 
tlus  eonntxy. 

In  a  note  to  the  fourth  edition  of  Ohief  Baron  Oomyn's 
Digest,  Tol.  1,  page  273»  it  is  obseryed,  and  we  think  with 
justice,  that  *'  there  is  no  branch  of  the  law  in  which  the  de-^ 
dded  cases  are  so  contradictoxy  to  each  other,  and  the  decisions 
so  frequently  irreconcilable  witii  the  avowed  principles  on  which 
they  are  founded,  as  the  action  on  the  case  for  words;"  and  it  is 
fartiberobeeired  that  "what  words  are  actionable  or  not  will 
be  more  saliBfactorily  determined  by  an  accurate  application  of 
the  piincipleB  on  which  such  actions  depend  than  by  a  refer* 
ence  to  adjadged  cases,  especially  those  in  the  more  ancient 
anthors." 

It  may  be  laid  down  as  a  general  principle  that  all  defama- 
tory words  published  malidonsly  of  another  are  actionable; 
beoHiBe  being  injurious  to  the  reputation,  and  having  a  tend- 
ency to  affect  tiie  business  or  comfort  of  the  party  against 
whom  they  are  spoken,  it  is  suitable  and  proper  that  a  remedy 
should  be  provided  by  the  laws. 

Some  words,  however,  although  spoken  falsely  and  malio- 

ioody,  are  not  of  a  nature  to  produce  actual  injury;  because, 

bong  common  terms  o(  reproach,  more  indicative  of  the  tem« 

per  ci  the  speaker  than  of  any  specific  defect  of  character  in 

him  of  whom  they  are  spoken,  it  cannot  be  presumed  that  they 

have  produced  any  injurious  effect;  and,  therefore,  to  make 

such  words  the  basis  of  an  action  it  is  necessary  to  allege  and 

prove  that  some  damage  did  actually  follow  the  speaking  of  the 

words.    Thus  it  is  that  words  importing  crime  in  the  party 

against  whom  they  are  spoken,  which,  if  true,  would  subject 

him  to  disgraceful  punishment,  or  imputing  to  him  some  foul 

tod  loathsome  disease,  which  would  expose  him  to  the  loss  of 

bis  social  pleasures,  are  actionable  without  any  special  damage. 

While  words^  perhaps  equally  offensive  to  the  individual  of 

whom  they  are  spoken,  but  which  impute  only  some  defect  of 

moral  character,  such  as,  that  he  is  a  rascal,  liar,  cheat,  etc., 

ue  not  actionable,  unless  a  special  damage  is  averred,  or  unless 

they  are  referred,  by  what  is  called  a  colloquium,  to  some  office, 

bmdness,  or  trust,  which  would  probably  be  injuriously  affected 

hj  the  troth  of  such  imputations.    For  in  these  latter  cases,  as 

wdl  as  in  the  cases  of  words  actionable  in  themselves,  although 

no  special  damages  may  be  proved,  yet  it  is  supposed  that  the 

dsader  is  of  a  nature  to  cause  a  gradual  and  perhaps  imper> 

^apkihle  damage,  which  may  eventually  amount  to  a  serious 
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Injttxy  if  it  is  suffered  to  pass  withoat  the  animadyeiBion  of  tlie 
law;  and  therefore  probable  loss  or  damage  is  sufficient  gronnd 
of  action^  and  the  proper  degree  of  compensation  is  to  be  eeii* 
mated  by  a  jury. 

But,  besides  the  dasses  of  cases  in  which  words  haye  been 
decided  to  be  actionable,  because  they  impnte  crime  or  disease, 
and  that  where  they  become  so  by  the  proof  of  special  damage, 
there  is  another  class,  in  which  words  otherwise  held  not  to  be 
actionable,  become  so  by  reference  to  certain  offices  of  dignity 
or  trust,  because  they  import  a  disability  to  exercise  those 
offices,  and  expose  the  slandered  person  to  the  loss  of  them, 
and  haye  a  tendency  to  render  the  office  itself  contemptible  in 
the  eyes  of  the  commnnity.  Thus,  to  say  of  any  publio  officer, 
when  speaking  of  his  office,  that  he  is  a  corrupt  man,  or  that 
he  has  yiolated  his  trust,  would  subject  the  offender  to  an 
action  without  an  allegation  of  damage;  and  it  is  laid  down  by 
Lord  Chief  Justice  DeGrey,  in  the  case  of  OnsUno  y.  Home,  3 
Wils.  177,  as  one  of  the  general  rules  goyeming  this  action, 
that  words  are  actionable  when  spoken  of  one  in  an  office  of 
profit,  which  may  probably  occasion  the  loss  of  his  office,  or 
when  spoken  of  persons  touching  their  respective  prof eaaioiis, 
trades  and  business,  and  do,  or  may,  probably  t^d  to  their 
damage. 

Upon  this  principle  it  has  been  held  in  England,  that  to  caU 
a  clergyman  a  drunkard  is  actionable;  for  intemperance  would 
render  him  unfit  to  sustain  the  sacred  office,  and  expose  him  to 
the  loss  of  it,  as  well  as  of  preferment  in  the  chnrbh.  It  baa 
been  attempted,  in  the  case  under  consideration,  to  ayoid  the 
force  of  this  example,  by  suggebting  a  distinction  in  the  offices 
of  a  minister  in  the  church  of  England,  and  a  minister  of  a 
parish  or  other  religious  society  in  this  country.  But  we  see 
no  principle  upon  which  this  distinction  can  be  maintained  un- 
fayorably  for  the  present  action.  There  is  a  difference  in  the 
mode  of  appointment,  the  inferior  clergy  in  England  being 
generally  appointed  to  their  particular  cares  by  patrons,  and 
the  superior  by  the  crown  substantially.  Nor  is  there,  in  this 
country,  anything  like  preferment  in  the  church.  But  the  essen- 
tial (Qualities  of  the  office  are  the  same  in  both  countries;  min- 
isters of  the  gospel  being  teachers  and  exemplars  of  moral  and 
Christian  duty;  and  a  pure,  and  eyen  unsuspected,  moral  char* 
acter  being  necessary  to  their  usefulness  in  the  community.  II 
they  would  be  liable  to  the  loss  of  their  office  for  the  gross  yice 
of  intemperance  in  England,  they  are  not  less  exposed  to  the 
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Mine  JQSt  pnniahment  here.  For  there  is  no  doubt  that  a 
ehaige  of  that  nature,  sobetantiated  by  proof  before  the  tri- 
banals  which  bj  custom  have  the  right,  upon  the  application  of 
a  religions  society,  to  inquire  into  the  character  of  their  min- 
ister, would  result  in  his  diRmiHsal  from  office.  And  so  essen- 
tial is  an  unspotted  character  to  the  salutary  administration  of 
the  ministerial  office,  that  even  a  reputation  for  immorality, 
although  not  supported  by  full  proof,  might,  in  some  cases,  be 
a  sufficient  ground  for  removal.  So  that  slander  of  a  person  thus 
delicately  situated  is  much  more  reprehensible,  and  is  attended 
with  much  more  pernicious  consequences,  than  when  uttered 
against  officers  of  any  other  description.  In  the  case  of  Avery 
T.  The  InhabUanto  of  Tyringkam,  8  Mass.  181  [3  Am.  Dec.  105], 
it  was  said  that  immoral  conduct,  of  which  intemperance  would 
certainly  be  evidence,  is  such  a  misfeasance  in  a  minister  as 
amcnrnts  to  a  forfeiture  of  his  office,  of  which  a  jury  might  take 
noiioe,  if  well  proved  in  a  suit  for  his  salary. 

But  it  has  been  said  that  although  to  call  a  minister  a  drunk- 
ard may  be  actionable,  because  it  stigmatizes  his  general  char- 
acter, and  imputes  habitual  intemperance,  yet  to  charge  him 
with  an  incidental  act  of  drunkenness  has  not  such  conse- 
quences; because  a  particular  fact  of  this  sort  may  be  consist- 
ent with  general  sobriety  of  conduct,  and  may  be  referred  to 
accident  or  even  imposition.  In  answer  to  this,  it  may  be  ob- 
served that  the  old  rule  of  taking  words  in  mUiori  sensu  is  ex- 
ploded, and  the  more  sensible  course  is,  to  give  the  natural 
meaning  and  effect  to  the  terms,  according  to  the  spirit  and 
temper  in  which  they  appear  to  have  been  used.  In  other 
wozds,  when  they  appear  to  have  been  spoken  maliciously,  such 
a  meaning  is  to  be  attached  to  them  as  will  be  consistent  with 
malice;  and  of  this  the  jury  are  to  judge,  who  will  never  give 
damages  if  the  defendant  shall  show  that  he  intended  no  slan- 
der, and  if  the  words  spoken  are  such  as  may  have  an  innocent 
construction.  But  the  verdict  in  this  case  has  established  the 
malice;  and,  indeed,  from  the  opprobrious  terms  used  in  pro- 
mulgating the  fact,  as  well  as  from  the  repetition  of  it  in  another 
form  of  words  equally  offensive,  there  was  no  room  to  suppose 
the  defendant  innocent  of  an  evil  intent  in  speaking  them.  As 
to  the  supposed  difference  between  a  general  charge  of  drunk- 
enness and  one  particular  fact  this  can  only  be  important  in  the 
estimation  of  damages,  and  has  probably  been  taken  into  view. 
One  act  of  intoxication  will,  with  the  world,  be  presumptive 
endence  of  habitual  intemperance,   and  it  will  be  naturally 
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thought  that  a  yioe  is  iadulged  in  secret,  of  which  there  hi 
been  one  public  ezposnre.  To  say  of  a  man  that  he  has  stolen 
the  most  trifling  article  which  can  be  the  subject  of  larceny,  is, 
in  a  legal  point  of  yiew,  as  slanderous  as  to  say  that  he  is  a  thief ; 
alihongh  in  moral  estunation,  there  might  be  a  difference  be- 
tween him  who  should  steal  bread  for  fiuniahing  children,  and 
him  who  should  rob  without  any  circumstances  of  extenuatjon. 

With  respect  to  the  supposed  want  of  a  coUoquium  Teterring 
the  words  to  the  plaintiff  in  his  ministerial  character,  the  verj 
nature  of  the  imputation  shows  that  no  such  ooUoguiitm  is  neoea- 
saiy  to  be  alleged.  Had  it  been  avened  that  the  words  were 
spoken  of  and  concerning  the  plaintiff  in  his  ministerial  ca- 
pacity, there  would  be  an  implication  that  unless  a  minister  was 
intoxicated  while  in  the  public  exercise  of  his  functions,  such  m 
charge  might  be  made  against  him  with  impunity.  But  a  min- 
ister of  the  gospel  is  separated  from  the  world  by  his  public 
ordination,  and  carries  with  him  constantly,  whether  in  or  oat 
of  the  pulpit,  superior  obligations  to  exhibit,  in  his  whole  de- 
portment, the  purity  of  that  religion  which  he  professes  to  teach. 
He  is  as  much  in  office,  when  retired  to  the  bosom  of  his  family, 
as  when  employed  in  public  duties,  and  his  example  in  the  prac- 
tice of  all  the  moral  virtues,  and  particularly  of  temperance,  la 
not  the  least  of  the  duties  incurred  by  his  profession. 

Upon  these  grounds  we  are  satisfied  that  the  declaration  la 
sufficient,  and  that  the  motion  in  arrest  of  judgment  must  be 
overruled. 

Judgment  on  the  verdict. 

Cited  in  Sheldon  y.  CtmgregatUmal  ParUk  l»  BatUm,  24  Pick.  288.  A 
obaige  of  dnmkeimeia  against  a  minister  was  held  actionable  also  in  McMU* 
Ian  Y.  Bvreh^  2  Am.  Dea  426;  S.  a  1  Bin.  17&  Both  the  principal  case  and 
MeMWan  y.  Birch  were  cited  in  Hogg  v.  Dorrah,  2  Porter,  212,  and  a  dis- 
tinction was  drawn  between  chaiges  of  immoral  conduct  against  a  minlstw 
and  similar  charges  against  one  holding  an  office  of  tmst  or  profit.  In  the 
case  of  public  officers  it  was  held  that  words  imputing  crim^ality  or  moral 
turpitude  when  uttered  against  them  would  not  be  actionable  unless  they 
related  to  past  misconduct  in  office,  while  it  might  be  otherwise  as  to  min- 
isters. The  plaintiff  in  that  case  was  a  member  of  the  legislature,  and  the 
alleged  slander  was  a  general  charge  that  he  was  "  a  corrupt  old  tory."  See 
Oakley  v.  Farrington,  1  Am.  Dec.  107;  8.  C,  1  Johns.  Ca.  130,  which  is  also 
cited  in  Hogg  y.  Dorrah  The  doctrine  enunciated  in  the  principal  case  that 
in  an  alleged  slander  the  words  are  to  be  construed,  not  in  ndHari  sentu^  hot 
according  to  their  ordinary  signification  is  followed  in  Hogg  y.  DorroA,  svpra, 
and  is  noticed  with  approYol  in  Townshend  on  Slander  (2d  edition),  I8I9 
note  2,  186,  note  3.  The  case  is  also  cited  in  Mr.  Townshend's  work  sa  to 
what  words  are  actionable.  In  Buck  y.  ffersey,  31  Maine,  &5S,  in  which  the 
principal  case  was  cited  by  counsel,  it  was  held  that  a  charge  id  drunkenness 
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.^Hut  one  wlio  in  Mi  oompiaint  prafened  hiniMlf  to  be  a  "pablio  tmchor  of 
fib  polite  art  of  <1aiMnng,''  waa  not  actionable  wbere  no  ipecial  damage  wai 
iDaged  orprored,  nnleaa  it  waa  averred  in  the  declaration  to  have  been  nttered 
with  refereooe  to  hia  emplqymenti  In  G*ff anion  y.  MyerB^  10  Rich.  Law- 
(S.  C)  190^  a  similar  charge  waa  held  not  actionablet  becanae  a  former  statute 
peniihing  "the  loathsome  sin  of  drankemiess*"  by  compelling  the  offender 
to  lit  in  the  stocks^  waa  considered  not  to  be  in  force;  bnt  the  court  intimate 
that  the  resnlt  would  have  been  otherwise  if  the  act  had  been  opera- 
tife,  since  snoh a ponishment  most  be  conceded  to  be  "infamous."  For 
ehaiges  d  immotal  ooiidnct  which  have  been  in  particular  eases  in  England 
beldactMaaU%  when  made  against  ministers  of  the  gospel^  see  Townshend 
oiSbader,  884.  See^  also^  note  to  Brooier  v.  CoJ/in,  and  Bumitm  v.  ^tdbsr- 
Ms,  1  Am.  Iml  ChHk  117.  where  the  principal  case  and  MeliUlam  ▼.  BMk. 
ate  bolii  eitsd. 


Babtlet  v.  Walter. 

[i^iCASi.«r.] 

banuBU  Ijitabbu'.— One  who  charters  a  vessel  with  a  stipulation  to  Ibsdm 
has  an  irapiTsHe  interest^  and,  unleas  questioned  by  the  underwriter^  is 
not  bound  to  disolnse  the  nature  of  his  interest. 


Ajbsumpsit  on  a  policy  of  insurance  on  a  Tessel.  At  the  tiial 
It  was  proTed  that  one  Clark  Finney,  the  owner  of  the  veosel  in 
qaeotion^  chartered  her  by  an  agreement  in  writing,  to  Good* 
win,  one  of  the  plaintiffs,  who  was  master  of  the  Teasel,  for  a 
toyage  from  North  Carolina  to  Boston  or  Plymouth,  the  said 
Goodwin  agreeing,  in  addition  to  paying  the  hire  and  all  ex- 
penses of  Tictnaling  and  manning  and  port  charges,  to  insure 
said  vessel  for  a  specified  sum;  and  that  at  or  about  the  same 
time,  Bartlet,  the  other  plaintiff,  by  an  indorsement  on  the  back 
of  said  agreement  signed  by  him,  agreed  with  Goodwin  to  take 
and  be  equally  concerned  in  said  agreement.  It  was  further 
proved  that  when  the  insurance  was  effected,  nothing  was  said 
as  to  the  particular  manner  in  which  the  plaintifia  were  inter- 
ested. A  loss  having  happened,  the  principal  question  was  as 
to  whether  the  plaintiffs  had  an  insurable  interest  in  the  Teasel 
aniBeient  to  maintain  the  action.  Verdict  for  the  plaintiffs,  by 
eoasent,  subject  to  the  opinion  of  this  court  upon  all  the  facts. 

Thomas  and  B.  WhUman,  for  the  plainti£b. 

The  SoUoUoT'Qeneral  and  N.  M.  Davis,  for  the  defendant. 

ByConrt,  Pabsbb,  C.  J.  Thequestionas  to  the  insurable  nature 
of  the  plaintiff's  interest,  which  was  the  subject  of  thisoontract, 
bas  been  Tirtually  decided  in  seTend  cases  which  haTC  come  be< 
lore  the  court.    The  case  of  Oliver  t.  (Jreene,  3  Mass.  133  [8 
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Am.  Dec.  96],  which  was  cited  in  the  argament,  is  too  nearlj 
like  this  to  admit  of  any  substantial  distinction.  In  that  case, 
the  plaintiff  having  been  the  owner  of  one  half  the  Teasel  and 
haying  chartered  the  other  half,  with  a  stipulation  to  pay  a  spe- 
cific sum  if  she  should  be  lost,  insured  the  whole  as  his  own 
property  without  stating  the  nature  of  his  interest.  He  reooT- 
ered  for  the  whole,  although  the  exception  was  expressly  taken, 
and  there  was  in  that  case  a  suggestion  of  conoealment.  In  the 
present  case  the  plaintiffs  were  only  charterers  of  the  whole  ves- 
sel with  a  stipulation  to  insure  her,  the  effect  of  which  is  the 
same  as  the  agreement  to  pay  in  case  of  loss.  And  although  in 
that  case,  one  of  the  court  seems  to  have  considered  the  con* 
tract  between  the  owner  and  the  charterer  to  have  amounted  to 
a  conditionid  purchase  of  the  Tessel  by  Oliyer,  yet  it  does  not 
appear  that  the  final  decision  was  grounded  upon  that  oonstrao- 
tion;  and  if  it  were  the  agreement  in  the  case  at  bar  might 
admit  of  the  same  construction. 

In  the  case  of  Locke  y.  North  American  Insurance  Compamf, 
lately  decided,  13  Mass.  61,  the  principles  which  are  brought 
into  yiew  in  the  present  case  were  discussed  and  settled.  It  was 
there  held  that  interest,  in  mercantile  language,  did  not  mean 
an  absolute  property  in  the  thing  insured,  and  many  cases  were 
cited  to  proye  it.  The  principal  difficulty  which  seems  to  oooor 
in  giying  such  latitude  to  the  term  interest,  is  oyercome  by  the 
consideration  that  in  no  case  where  the  assured  has  not'  the 
power  to  transfer  the  property  by  abandonment,  can  he  reooyer 
any  otherwise  than  as  an  indemnity  for  his  actual  loss,  or  the 
actual  amount  of  injury  to  the  thing  insured,  in  case  be  has  only 
a  qualified  property  or  an  interest  not  amounting  to  property 
in  the  subject-matter. 

The  objection  arising  from  a  supposed  concealment  of  the 
nature  of  the  interest  is  also  remoyed  by  the  case  last  cited.  It 
was  considered  there  that  nothing  short  of  a  false  representa- 
tion, or  a  refusal  to  state  the  truth  upon  inquiry,  could  mate' 
rially  affect  the  contract;  because,  generally,  the  nature  of  the 
interest  insured  is  quite  immaterial  to  the  underwriter.  The 
assured  must  haye,  bona  fide^  an  interest  in  the  property  to  ayoid 
the  supposed  legal  effect  of  a  y^ager  policy.  But  that  interest 
may  exist  without  a  legal  title  to  the  property  itself. 

The  case  cited  from  Granch's  reports,  of  Cfravea  t.  BosUm 
Marine  Insurance  Company,  2  Cranch,  419,  is  not  applicable  to 
the  question;  that  case  going  only  to  decide  that  no  other  can 
claim  the  benefit  of  the  insurance,  but  he  for  whom  the  contract 
is  expressed  to  be  made. 
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We  are  satisfied  upon  the  whole  matter  that  sufficient  interest 
was  preyed  at  the  trial  to  enable  the  plaintiffs  to  retain  their 
▼eidiot.  (After  some  obserrations  on  the  lapse  of  time  between 
the  first  disaster  which  happened  to  the  yessel  and  the  effecting 
of  the  insuranoe,  and  on  the  other  points  made  at  the  trial,  the 
chief  joslioe  oondnded):  We  are  of  opinion  that  there  mnst  be 
a  new  trial,  in  order  that  the  question  may  be  distinctly  tried 
by  the  jury,  whether  there  was  any  fraud  or  material  conceal* 
ment  of  dzoomstances,  preyions  to  the  making  of  the  policy. 
And  the  principal  legal  question  being  now  settled,  it  is  proba- 
ble a  yerdiot  will  eonelusiYely  settle  the  dispute  between  the 


New  trial  ordered. 


The  gmanl  doetriiid  of  tbis  omo  is  notified  with  approval  in  1  'Bantam  at 
MtBUb  JnmumooB,  174^  176  aod  186;  aod  in  FhiUipe  on  Intannoe,  mqi.  S26^ 
4191480^  680  and  1618.  TheoaMUi  alao  cited  in  Scutem  SaOroad  Oo.  ▼; 
Bdi^  Fh^  Intmramee  Co.,  98  Haas.  420,  and  the  general  rnle  with  leferenae 
to  "iaanaUe  intenat*'*  ia  thna  atated:  "By  the  law  of  inanranoe,  any  penon 
baa  an  inannble  interest  in  property,  by  the  eziifcenoe  of  whidh  he  reoeiTes 
a  bfloafit^  or  by  the  deetmetion  of  which  he  will  anffer  a  lon»  whether  he 
baa  or  haa  not  any  tilto  in,  or  lien  npon,  or  poaaeaaion  of  the  property  itaelf  .** 
Ibat  caae  was  npcn  apoli<7  of  inaoranoe,  tdcen  oat  by  the  railroad  oompany» 
to  indemnify  it  against  loss  by  reaaon  of  any  liability  which  it  might  inoor 
by  setting  fire  to  property  along  the  line  of  ite  road,  by  aparka  from  ita  looo- 
■olmsL  The  sapreme  oonrt  of  the  United  States  say  in  InturoMee  Co.  ▼. 
Ckam,  6  WaD.  618,  npon  the  anthority  of  a  nnmber  of  English  and  American 
eMa%  there  cited,  that  it  ia  not  '*neoessary  that  the  assured  shoold  haye  a 
baawfinial  intaraat  in  the  property  inanzed,'*  and  that  therefore  an  agent 
trastsecrooDajgnee  may  insure.  All  that  is  neoessazy  is  that  the  assured  shall 
bate  an  intsnat  thatwoold  be  injured  in  the  event  that  the  perO  inaorsd 
shoold  happen. 


Stetson  v.  Eempton. 


pa  Miaa.  STSL] 

huBAL  Tax— MmnoiEAL  CkntroaAnoN. — ^Towns  have  no  aathoiity  to  niisa 
amisy  in  time  of  war  to  pay  militia,  or  for  other  pnzpoaea  of  defsnae. 

SUio— LianuTT  or  AaansoBS. — AasiwsnTs  of  an  unanthoriaad  town  tax  are 
haUe  in  treapaas  for  taidng  property  to  satiafy  anch  tax,  although  the 
sssassment  may  inolnde  other  soms  lawfnlly  laid. 

TsBapaaa  agaixist  Kempton  and  other  defendanta  for  taking 
tnd  eanying  away  the  plaintiff's  chaise  and  harness  and  con- 
verting tiie  same  to  their  own  nse. 

The  cause  was  sabmitted  upon  an  agreed  statement  of  facta 
mhstantiallj  as  follows:  In  the  year  1814,  during  the  war  be- 

Am.  nao.  ToL.  TXX— 10 
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fcween  the  Uxiited  States  and  Great  Britam»  the  enemy  bein^  on 
the  coast  and  in  sight  of  and  threatening  the  town  of  Fair- 
haTen,  the  inhabitants  of  said  town,  at  a  legal  meeting,  at  'vrhidi 
the  plaintiff  was  not  present)  unanimonslj  Toted  the  B;iim  of 
twelve  hundred  dollars  for  the  payment  of  additional  wag^  to 
the  militia  and  for  other  purposes  of  defense.    Subeeqaentiy, 
in  order  to  provide  funds  for  the  payment  of  this  sum,  together 
with  other  town  charges,  the  defendants,  as  the  lawful  assesaors 
of  said  town,  assessed  a  tax  upon  the  inhabitants  thereof, 
amounting  to  three  thousand  seyen  hundred  and  nineteen  dol- 
lars and  seyenty-three  cents,  in  which  was  included  the  sum  of 
fourteen  dollars  and  thirty-one  cents  assessed  upon  the  plaintiff, 
a  taxable  inhabitant  of  the  town,  for  non-payment  of  which  sum 
the  plaintiff's  chaise  and  harness  were  seiced  and  sold  by  the 
collector  to  whom  such  assessment  was  committed.  The  greater 
part  of  the  aboye-mentioned  sum  of  twelve  hundred  dollars,  not 
being  needed  for  the  purpose  for  which  it  was  raised,  waa  in 
fact  applied  to  the  ordinary  expenses  of  the  town.    The  plaint- 
iff having  died  pending  the  action,  his  administrator  waa  ad- 
mitted to  prosecute  the  same. 

BpoofMT  and  W.  BayliM^  for  the  plaintiff^  cited  Ann^v.iSiioiff, 
1  l^EMU.  187,  and  Dillingham  v.  Snow,  6  Id.  668. 

Daoi8,  Sdioiior'generalf  tor  the  defendanta. 

By  Court,  Pabksb,  0.  J.  (After  briefly  stating  the  facta). 
The  principal  question  which  arises  out  of  these  facts  is,  whether 
the  inhabitants  of  the  town  of  Fairhaven  had  lawful  right  and 
authority  in  their  corporate  capacity  to  raise  money,  and  to 
cause  it  to  be  assessed  upon  the  poUs  and  estates  within  the 
town,  for  the  purpose  stated;  that  is,  to  give  additional  wages  to 
the  militia,  and  for  other  purposes  of  defense. 

The  right  of  towns  to  grant  or  raise  money,  so  as  to  bind  the 
property  of  the  inhabitants,  or  subject  their  persons  to  arreet 
for  non-payment,  is  certainly  derived  from  statute.  Their  cor- 
porate powers  depend  upon  legislative  charter  or  grant,  or  upon 
prescription,  where  they  may  have  exercised  the  powers  anciently 
without  any  particular  act  of  incorporation.  But,  in  all  cases, 
the  powers  of  towns  are  defined  by  the  statute  of  1786,  c.  76. 

In  relation  to  the  power  of  raising  money,  and  causing  it  to 
be  assessed  and  collected,  they  are  restricted  to  the  caaee  of 
providing  for  the  poor,  for  schools,  for  the  support  of  puUio 
worship,  and  other  necessary  charges.  The  tax  which  waa 
exacted  of  the  plaintiff  must  come  within  the  last  dause^  or  it 
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esQnot  be  napported.     The  phrase  '^neoessaiy  chaxges'*  is, 
indeedy  general,  bat  the  verj  genexalitj  of  the  ezpTeesion  shows 
that  it  must  haye  a  reasonable  limitation.    For  none  will  sup- 
pose, that,  under  this  form  of  expression,  every  tax  would  be 
l^gal  which  the  town  should  choose  to  sanction.    The  proper 
constnicstion  of  the  terms  mast  be,  that,  in  addition  to  the 
money  to  be  raised  for  the  poor,  schools,  etc.,  towns  might  raise 
mams  as  should  be  neoessaiy  to  meet  the  ordinary  expenses  of 
tho  year,  such  as  the  payment  of  such  municipal  officers  as  they 
dbould  be  obliged  to  employ,  the  support  and  defense  of  such 
acttons  as  they  might  be  parties  to,  and  the  expenses  they  would 
incur  in  performing  such  duties  as  the  laws  imposed,  as  the 
erection  of  powder-hoases,  providing  ammunition,  making  and 
repairing  highways  and  town  roads,  and  other  things  of  a  like 
nature,  which  are  necessary  charges,  because  the  effect  of  a  legal 
diadhazge  of  their  corporate  duty.    The  erection  of  public  build- 
ings for  the  acconmiodation  of  the  inhabitants,  such  as  town- 
houses  to  assemble  in,  and  market-houses  for  the  sale  of  provis- 
ions,  may  also  be  a  proper  town  charge,  and  may  come  within 
the  fair  meaning  of  the  term,  *' necessary;"  for  these  may  be 
cniienfinT  to  the  comfort  and  convenience  of  the  citizens.    But 
it  cannot  be  supposed  that  the  building  of  a  theater,  a  drous, 
or  any  other  place  of  mere  amusement,  at  the  expense  of  the 
town,   eoold  be  justified  under  the  term,  *' necessary  town 
ehaxges."    Nor  coold  the  inhabitants  be  lawfully  taxed  for  the 
purpose  of  raising  a  statue  or  a  monument,  these  being  matters 
of  taste  and  not  of  necessity;  imless,  in  populous  and  wealthy 
tofwns,  they  should  be  thought  suitable  ornaments  to  buildings 
or  squaxes,  the  raising  and  maintenance  of  which  are  within  the 
dxxkj  and  care  of  the  governors  or  officers  of  such  towns. 

With  respect  to  the  defense  of  any  town  against  the  incur- 
amis  of  an  enemy  in  time  of  war,  it  is  difficult  to  see  any 
principle  upon  which  that  can  become  a  necessary  town  charge. 
It  is  not  a  corporate  duty  to  defend  the  town  against  an  enemy. 
This  is  properly  the  business  of  the  state  or  government,  and  is 
the  most  essential  consideration  for  the  obligation  of  the  citizen 
to  contribute  to  the  general  treasury.  The  government  is  to 
protect,  and  the  citizen  is  to  pay.  By  the  constitution  of  the 
United  States,  this  dniy  is  devolved  upon  the  national  govern- 
ment; and  although  it  may  be  impracticable,  in  so  extensive  a 
territory,  to  f  arnish  competent  security  to  every  section  or  point, 
yet  it  does  not  follow  that  corporations  of  limited  powers,  like 
towns,  can  take  upon  themselves  the  duty,  and  exact  money  of 
their  citigens  for  the  execution  of  it. 
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It  cannot  be  pretended  that  a  town  ooold  laivfnlly  tax  the  in- 
habitants  to  raise  and  maintiain  a  military  force  for  their  proteo- 
tion  against  an  enemy.  Snch  a  protection*  it  is  obvious,  can 
only  be  lawf ally  giyen  by  the  state  or  ruling  power;  and  if  that 
is  not  adequate,  the  Yoluntary  exertions  or  contributions  of  the 
inhabitants  must  supply  the  deficiency.  Whether  for  any  ex- 
traordinary expense  falling  upon  individuals,  in  consequence  of 
the  inability  or  neglect  of  govemment  to  afford  them  securiiy, 
such  individuals  may  daim  to  be  reimbursed  by  the  public,  is  a 
question  for  others  to  determine,  not  for  us.  Whether  any 
money  actually  in  the  treasury,  beyond  what  is  needed  for  the 
ordinaiy  expenses  of  the  town,  and  which  is  unappropriated, 
may  not  be  disposed  of,  in  pursxiance  of  a  rote  of  the  inhabi- 
tants, for  the  common  defense  of  the  inhabitants,  is  a  different 
question  from  the  present,  and  which  we  need  not  now  deter- 
mine. 

We  confine  ourselves  to  the  case  before  us,  which  is  that  of  a 
tax,  founded  upon  a  vote  of  the  inhabitants,  to  raise  money  for 
the  purpose  of  giving  additional  wages  to  tiiose  of  the  inhabi- 
tants who  should  be  called,  as  militia  men,  to  do  duty  in  pursu- 
ance of  lavrfnl  authoriiy.  Now,  to  fumi<«h  the  quota  of  militm 
is  no  part  of  the  corporate  duty  of  atown,  or  to  pay  them.  The 
militia  are  drafted  from  those  divisions  and  subdivisions  of  the 
citizens  which  are  established  by  law,  without  regard  to  the  ter- 
ritoiy  or  jurisdiction  of  towns;  and  provision  is  made  by  law 
for  tiie  payment  of  such  as  may  be  called  into  actual  service. 
To  giye  additional  wages,  in  order  to  encourage  such  as  may  be 
drafted,  may  evince  the  sense  of  danger  and  the  patriotism  of  a 
town;  but  it  does  not  fall  vdthin  any  duiy  imposed  by  law,  and 
it  is  not  certain  that  it  would  produce  any  valuable  end.  For, 
instead  of  a  uniform  and  equal  payment  of  all  those  who,  in 
other  respects,  are  on  a  footing  of  equaliiy,  it  would  probably 
cause  jealousies  and  dissensions,  which  might  be  highly  inju- 
rious to  the  public  service.  At  any  rate  such  a  tax  can,  in  no 
yiew,  be  considered  as  laid  for  the  discharge  of  neoessazy  town 
charges,  for  no  necessiiy  of  incurting  the  expense  exists;  and 
the  additional  compensation  intended  is  nothing  more  than  a 
gratuity  or  bonus,  which  may  well  come  from  individual  bounty, 
but  cannot  be  the  subject  of  legal  exaction. 

We  are  satisfied,  therefore,  that  there  was  no  lawful  authority 
to  raise  the  sum  in  question;  and  it  is  important  that  it  should 
be  known  that  the  power  of  the  majority  orer  the  property,  and 
sTen  the  persons,  of  the  minorily,  is  limited  1^  law  to  such  cases 
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aa  are  dearly  provided  for,  and  defined  by  the  statate  wliioh 
describee  the  powers  of  these  oorporations. 

The  question  is  not  entirely  new,  a  decision  having  taken  place 
with  respect  to  the  power  of  parishes  to  raise  money,  which  is 
entirely  applicable  to  the  case  before  us,  for  the  powers  of 
towns,  as  well  as  parishes,  are  either  entirely  derived  from  some 
legislative  act  or  defined  and  limited  by  the  general  statutes 
prescribing  the  powers  and  duties  of  both  classes  of  corpora- 
tions. In  the  case  of  Bangs  v.  Snow,  which  was  cited  in  the 
argument,  one  question  which  arose  respected  the  powers  of  a 
parish  to  raise  by  vote  a  sum  of  money,  and  assess  it  upon  the 
inhabitants,  for  the  purpose  of  defraying  the  expense  of  pro- 
curing an  act  of  incorporation;  and  the  court  were  unanimously 
and  clearly  of  opinion  that  the  parish  had  no  such  authority, 
and  refused  to  hear  argument,  saying,  it  was  questioning  first 
principles;  for  that  a  parish  had  power,  by  statute,  to  raise 
money  only  for  the  purposes  expressed  by  law,  and  for  expenses 
incident  to  such  purposes.  And  it  is  to  be  observed  that,  after 
specifying  the  particular  objects  of  taxation,  the  statute  gives 
the  power  of  raising  money  for  all  other  necessary  parish 
charges.  This  doctrine  is  recognized  in  a  subsequent  decision 
(5  Mass.  647),  wherein  it  is  held  that  the  power  of  raising  money 
in  towns  and  parishes  is  limited,  by  statute,  to  the  objects  ex- 
pressly provided  for,  and  such  expenses  as  are  necessarily  inci- 
dent. We  are  entirely  satisfied  with  these  decisions,  and  that 
the  present  case  is  governed  by  them. 

With  respect  to  the  unanimity  of  the  vote  in  town  meeting, 
upon  which  some  stress  seemed  to  be  laid  by  the  counsel  for 
the  defendants,  as  evidence  of  an  assent  to  the  vote,  this  cir- 
cumstance can  have  no  effect  in  the  present  case,  as  it  is  agreed 
that  the  plaintiff  was  not  present  at  the  meeting.  If  the  maxim, 
votenii  non  fit  injuria,  can  apply  at  all  so  as  to  take  away  the 
remedy,  which  any  of  the  inhabitants  of  the  town  would  other- 
wise have  had  for  the  forcible  collection  of  this  tax,  it  must  be 
applicable  to  those  who  were  present  and  actually  assented. 
Such  a  constructive  assent  as  is  urged  from  the  common  princi- 
ple, that  aU  the  inhabitants  are  presumed  to  assent  to  what  is 
done  at  a  regular  meeting  cannot  be  admitted  to  deprive  one  of 
bis  right,  for  the  presumption  is,  that  towns,  when  convened, 
will  pass  none  but  legal  votes;  and  to  all  such  the  assent  of 
those  who  are  absent  may  be  presumed.  Whether  the  agency 
of  those  who  were  present,  in  producing  the  vote,  will  prevent 
them  from  recovering,  need  not  be  now  decided. 
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Thus,  then,  the  general  question  is  disposed  of;  bat  it  is 
farther  relied  upon  in  the  defense,  that  the  defendants  being  in 
the  assessment  of  taxes  aathorized  by  vote,  servants  or  minis- 
terial officers,  oaght  not  to  be  sabject  to  an  action  for  the  mere 
execation  of  an  official  daiy. 

It  is  true,  that  generaUj  execatiTe  officers  are  not  liable  to 
actions  for  the  regular  execation  of  precepts  apparently  lawful, 
and  which  come  from  an  authority  which  has  jurisdiction  over 
the  sabject.  But  we  cannot  view  assessors  in  this  light.  They 
are  not  compellable  to  assess  an  illegal  tax.  They  may  exercise 
their  judgment  on  the  subjects  for  which  the  money  appears  to 
be  Yoted,  and  they  may  refuse  to  cause  the  collection  to  be  en- 
forced, if  they  deem  ike  tax  illegal.  If  they  are  not  liable  to 
an  action  for  causing  an  arrest,  or  the  seizure  of  property,  for  the 
nonpayment  of  an  illegal  tax,  it  is  difficult  to  find  any  remedy 
for  an  injured  citizen  in  cases  of  this  nature.  The  constable  or 
collector  is  not  answerable;  because  he  acts  in  obedience  to  a 
warrant  under  the  hands  and  seals  of  the  assessors,  who  have 
jurisdiction  over  the  subject,  and  authority  to  assess  a  tax,  and 
to  issue  their  warrant;  and  it  would  be  dangerous  to  vest  such 
officers  with  a  right  to  question  the  legality  of  the  proceedings 
which  precede  the  assessment. 

If  an  action  would  lie  against  the  town,  it  could  only  be  for 
the  money  actually  received  into  the  treasury,  which  in  most 
cases  of  distress  would  be  but  a  partial  remedy.  The  assessors 
must,  then,  be  answerable,  or  there  will  be  a  defect  of  justice. 
In  the  cases  first  cited,  the  uclion  was  against  the  assessors,  and 
no  objection  was  made  on  that  ground;  and  it  may  be  also  re- 
marked that  actions  have  been  uniformly  sustained  against 
assessors,  when  a  sum  has  been  assessed  which  was  not  within 
the  authority  of  the  town  to  raise. 

It  is  further  objected,  that  as  a  part  of  the  money  composing 
thib  tax  was  raised  for  legal  purposes,  the  assessment  must  be 
considered  so  far  legal  as  to  support  the  waixant  issued  by  the 
defendants,  otherwise  they  may  be  held  to  pay  in  damages  for 
money  which  lawfully  belonged  to  the  town.  But,  when  a  part 
of  a  tax  ib  illegal,  all  the  proceedings  to  collect  it  must  be  void, 
as  it  is  impossible  to  separate  and  distinguish  so  that  the  act 
should  be  in  part  a  trespass,  and  in  part  innocent.  This  point 
may  also  be  considered  as  settled  in  the  two  cases  cited,  for  in 
both  those  cases,  the  greater  part  of  the  sum  assessed  was  for 
lawful  purposes.  Whether  the  damages  may  not  be  diminished 
by  the  jury,  in  proportion  to  the  sum  which  shall  appear  to  be 
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a  la^al  sabject  of  taxation,  may  be  oonaidered  in  ibe  inqnixy 
which  is  yet  to  be  had  by  thtf  joiy. 

Whether  it  would  be  wise  to  extend  and  multiply  the  objeota 
for  which  towns  may  be  authorized  to  raise  money,  is  a  question 
for  the  legishiture,  and  not  for  us,  to  decide.  It  is  sufficient 
now,  that  they  are  limited  by  law,  and  some  limitation  is  un- 
doubtedly just  and  necessary  to  prevent  the  minority  from  be- 
ing at  the  disposal  of  the  majority.  Whether  that  defense 
against  the  casualties  of  war,  which  is  not  within  the  ordinary 
reach  of  the  superintending  government,  should  be  committed  to 
the  numerous  corporations  which  exist  in  the  state,  or  should  be 
left  to  the  Toluntary  and  patriotic  exertions  of  individuals,  or 
the  retribution  of  the  government,  is  a  question  for  statesmen, 
and  not  for  judges,  to  decide,  in  the  present  state  of  the  law; 
towns  now  being  the  creatures  of  legislation,  and  enjoying  only 
the  powers  which  are  expressly  granted  to  them.  It  may  be 
well,  also,  to  consider  that  in  case  of  invasion  U  is  very  seldom 
that  any  corporate  property  is  put  in  hazard;  the  destruction 
which  the  enemy  may  cause,  being  generally  directed  against 
the  properly  of  individuals,  who  are  at  liberly  to  operate  and 
dispose  of  their  own  money  in  such  manner  as  shall  seem  to 
them  best,  to  avoid  the  danger. 

Defendants  defaulted. 


<« 


It  is  well-Mttled  by  <mr  dfldmoni,  that  towni  d«rive  all  tbdr  anthority 
to  tax  their  inhabitants  from  the  statatee;  if  the  anthority  to  tax  for  a  parti- 
oolar  pozpoae  ia  not  found  there,  either  in  ezprees  teima  or  by  neoenary  im- 
ptication,  it  doea  not  ezitk  If  it  is  to  be  f  onnd,  the  action  of  the  town  in 
Boeh  case  v  binding  and  condosive;  and  whether  the  town  acted  wisely  and 
with  proper  discretion  is  not  a  sabject  of  investigation  of  revision  by  this 
court.  It  is  not  necessary  to  cite  all  the  anthorities  to  this  proposition;  the 
eariiest  and  the  latest  cases  lay  down  tlus  role:  Stetson  v.  Kmt^pton^  13  Mass. 
872;  Frimd  v.  <ma%  108  Id.  408;  Higgmmm  v.  Ifakami,  II  AUan,  iKNX" 
Bndieottb  J.»  in  iAw<  V.  YTm^  iZto&iiry,  112  Mass.  & 


Sandpobd  V.  Nichols.  * 

[IS  MiM.  986.] 

DMuaiFHiMi  nr  8aAB0B«wikB&Airr.— A  searoh-wavrsiity  to  be  valid,  orasi 
partioolarly  describe  the  goods  to  be  searohed  for  and  the  places  to  be 


Tbmsbabb  against  Nichols  and  others,  defendants,  for  bieaking 
and  entering  the  plaintiff's  dwelling-house,  and  taking  and 
carrying  away  his  goods.    Plea,  not  guilty;  with  liberty  to  give 
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speoial  matter  in  evidence.  The  defendants  admitted  the  entrj 
and  the  taking  of  the  articles  dedcribed,  and  justified  the  same 
on  the  ground  that  they,  as  inspectors  of  the  rerenae,  haying 
cause  to  suspect  the  concealment  of  certain  smuggled  goods, 
sued  out  a  search-warrant,  under  which  the  acts  complained  of 
were  committed.  Without  showing  any  complaint  in  writing 
under  oath,  as  a  foundation  for  said  waziant,  the  defendants 
offered  the  same  in  eyidence,  to  which  the  plaintiff  objected, 
but  the  objection  was  overruled.  The  warrant  recited  that 
complaint  had  been  made  on  oath,  etc.,  that  "  certain  goods, 
wares  and  merchandise,  were  lodged  or  deposited  in  the  houses 
or  stores  of  Messrs.  Thomas  Sandford  &  Ck>.,  of  Troy,  etc.,  the 
duties  on  said  goods,  etc.,  not  having  been  paid,  etc.,"  and 
required  the  officer  to  whom  it  was  directed,  '*  to  enter  into, 
and  make  diligent  search  in  the  aforesaid  houses  and  stores,  for 
the  goods,  wares  and  merchandise,  above-mentioned,"  etc. 
There  was  a  verdict  for  the  defendants,  and  a  motion  for  a  new 
trial.  The  sole  question  was  as  to  the  admissibility  of  the 
above-mentioned  warrant  in  evidence. 

Eolmea,  for  the  plaintiff,  cited  Constitution  of  the  United 
States,  Amd.  art  6. 

Whitman  and  Morton,  for  the  defendants,  dted  Bull«  N.  P. 
82;  10  Co.  76;  and  HiU  v.  Baieman,  Sir.  711. 

By  Court,  Pabxsb,  C.  J.  We  think  that  the  defendants  could 
have  justified  the  acts  complained  of  by  showing  a  regular  war- 
rant from  a  magistrate  having  jurisdiction  over  the  subject, 
without  showing  that  it  was  founded  upon  a  complaint  under 
oath.  It  will  not  do  to  require  of  executive  officers,  before  they 
shall  be  held  to  obey  precepts  directed  to  them,  that  they  shall 
have  evidence  of  the  regularity  of  the  proceedings  of  the  tri- 
bunal which  commands  the  duty.  Such  a  principle  would  put 
A  stop  to  the  execution  of  legal  process,  as  officers  so  situate 
^ould  be  necessarily  obliged  to  judge  for  themselves,  and  would 
loften  judge  wrong  as  to  the  lawfulness  of  the  authoriiy  under 
which  they  are  required  to  act.  It  is  a  general  and  known  prin- 
ciple, that  executive  officers  obliged  by  law  to  serve  legal  writs 
and  processes,  are  protected  in  the  rightful  discharge  of  their 
duty,  if  those  precepts  are  sufficient  in  point  of  form,  and  issue 
from  a  court  or  magistrate  having  jurisdiction  of  the  subject- 
matter.  If  such  a  magistrate  shall  proceed  unlawfully  in  issu** 
ing  the  process,  he,  and  not  the  executive  officer  will  be  liable 
(or  the  injury  consequent  upon  such  act. 
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But  it  is  necessaxy  that  the  precept  .under  which  the  officer 
acts  in  arresting  the  body  or  seizing  the  goods,  and  especially 
in  entering  a  dwelling-house  by  force,  should  be  lawful  on  the 
face  of  it.  Thus,  if  a  precept  should  command  him  to  breaJk 
and  enter  a  dwelling-house,  without  stating  any  sufficient  cause, 
he  could  not  justify  such  act  under  such  a  precept,  l>ecause 
«Yery  one  is  presumed  to  know  that  the  dwelling-house  of 
another  cannot  be  lawfully  forced,  unless  for  purposes  specially 
provided  for  by  law. 

The  warrant  under  which  the  defense  in  this  case  is  set  up, 
<same  from  lawful  authorily,  and  contains  an  allegation  that  it 
was  founded  on  a  complaint  under  oath.  But  it  is  deficient  in 
the  description  of  the  persons  whose  houses  were  to  be  entered, 
and  of  the  goods  which  were  the  object  of  search,  as  prescribed 
by  the  amendment  to  the  constitution  cited  in  the  argument. 
13ie  description  is,  in  both  points,  defective,  being  general  and 
wholly  uncertain,  instead  of  being  particular.  The  house  actu- 
ally searched  was  the  house  of  Thomas  Sandford,  not  of  Thomas 
Sandfordft  Company;  and  ''goods,  wares  and  merchandise," 
without  any  spedfioation  of  their  character,  quality,  number,  or 
weight,  or  any  other  circumstance  tending  to  distinguish  them, 
•cannot  be  such  a  particular  description  as  the  constitution  re- 
quires. 

It  is  true,  that  in  case  of  smuggled  goods  it  may  be  difficult 
to  describe  them  with  minuteness;  nor  could  this  be  required. 
But  it  would  not  be  difficult  to  mention  the  kind  of  goods  to  be 
searched  for,  or  at  least  to  describe  them  as  having  been  taken 
out  of  some  certain  vessel,  so  that  the  officer  who  should  under- 
take such  a  search,  might  not  conceive  himself  at  liberty  to  rifle 
the  house,  and  disturb  the  arrangements  of  the  family  occupy- 
ing it. 

This  warranty  therefore,  ought  not  to  have  been  admitted  in 
'evidence,  and  the  plaintiff  is,  on  this  account,  entitled  to  a  new 
trial.  But,  as  it  does  not  appear  that  any  articles  were  actually 
taken  but  those  which  were  liable  to  forfeiture,  nor  that  any  vio- 
lence or  injury  was  done  but  what  was  necessary  to  obtain  pos- 
session of  the  goods,  it  is  probable  that  very  small  damages  will 
be  recovered  upon  another  trial;  the  parties  will,  therefore, 
judge  whether  it  is  worth  their  while  to  proceed  further. 

(Afterwards,  the  plaintiff  agreeing  to  relinquish  his  costs,  the 
verdict  was  suffered  to  stand;  the  objection  to  the  warrant, 
which  prevailed,  not  having  been  made  at  the  triaL) 

Sao  Gnmtmd  v.  JSaymonct,  6  Am.  Deo.  200;  BeU  v.  Olapp,  Id.  SSa 
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Commonwealth  v.  Bowen. 

(1S1CAM.86&] 

MuBDXft  TO  ADVISB  SutdDS. — ^If  <me  oommit  inioide  npon  tho  adrioe  oi  an* 
other,  the  adviser  is  guilty  of  murder  as  prindpaL 

ImxiOTiaDrr  for  murder  against  the  defendant  for  f eloniooslj^ 
wilfuUj,  and  of  his  malice  aforethoaght  connselingy  persoad* 
ing  and  procuring  one  Jewett,  a  felon  under  sentence  of  deaths 
to  oommit  suicide. 

Morton,  for  the  commonwealth,  cited  EeL  62;  1  East's  Crown 
L.  836;  4  Bl.  Com.  186. 

Bates  and  Lyman,  for  the  prisoner. 

Pabeeb,  C.  J.,  iu  charging  the  jury,  stated  that,  considering 
the  similarity  between  the  nature  of  suicide  and  the  murder  of 
another,  and  the  consistency  and  uniformity  of  writers  and 
principles  on  this  particular  species  of  murder,  if  the  juiy 
should  find  the  facts  as  alleged  in  the  indictment,  they  might 
safely  pronounce  the  prisoner  guilty.  The  important  fact  to 
be  inquired  into  was,  whether  the  prisoner  was  instrumental  in 
the  death  of  Jewett,  by  advice  or  otherwise.  (Here  his  honor 
recapitulated  the  evidence.)  The  question  then  is,  did  this  ad* 
vice  procure  the  death  of  Jewett? 

The  government  is  not  bound  to  proTe  that  Jewett  would  not 
have  hung  himself,  had  Bowen's  counsel  never  reached  his  ear. 
The  very  act  of  advising  to  the  commission  of  a  crime  is  of 
itself  unlawful.  The  presumption  of  law  is,  that  advice  has 
the  influence  and  effect  intended  by  the  adviser,  unless  it  is 
shown  to  have  been  otherwise;  as,  that  the  counsel  was  received 
with  scoff,  or  was  manifestly  rejected  and  ridiculed  at  the  time 
it  was  given.  It  was  said  in  the  argument  that  Jewett's  aban«^ 
doned  and  depraved  character  furnishes  ground  to  believe  that 
he  would  have  committed  the  crime  without  such  advice  from 
Bowen.  Without  doubt  he  was  a  hardened  and  depraved 
wretch.  But  it  is  in  man's  nature  to  revolt  at  the  idea  of  self- 
destruction.  Where  a  person  is  predetermined  upon  the  com* 
mission  of  this  crime,  the  seasonable  admonitions  of  a  discreet 
and  respected  friend  would  probably  tend  to  oTerthrow  his 
determination.  On  the  other  hand,  the  counsel  of  an  unprinci- 
pled wretch,  stating  the  heroism  and  courage  the  self-murderer 
displays,  might  induce,  encourage  and  fix  the  intention,  and 
ultimately  procure  the  perpetration  of  the  dreadful  deed. 
And  if  other  men  would  be  influenced  by  such  advice,  the  pre- 
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somption  is,  that  Jewett  was  so  influenced.  He  might  haye 
been  influenced  by  many  powezf ol  motiyes  to  destroy  himself. 
Still  the  indacements  might  have  been  insufficient  to  procure 
the  actual  coimnission  of  the  act,  and  one  word  of  additional 
advice  might  have  turned  the  scale. 

If  you  are  satisfled  that  Jewett,  previously  to  any  acquaint- 
ance or  conversation  with  the  prisoner,  had  determined  within 
himself  that  his  own  hand  should  terminate  his  eziBtence,  and 
that  he  esteemed  the  conversation  with  the  prisoner,  so  far  as 
it  affected  himself,  as  mere  idle  talk,  let  your  verdict  say  so. 
But  if  you  find  the  prisoner  encouraged  and  kept  alive  motives 
previously  existing  in  Jewett's  mind,  and  suggested  others  to 
augment  their  influence,  you  will  decide  accordingly. 

It  may  be  thought  singular  and  unjust  that  the  life  of  a  man 
should  be  forfeited  merely  because  he  has  been  instrumental  in 
procuring  the  murder  of  a  culprit  within  a  few  hours  of  death 
by  the  sentence  of  the  law.  But  the  community  has  an  interest 
in  the  public  execution  of  criminals;  and  to  take  such  an  one 
out  of  the  reach  of  the  law  is  no  trivial  offense.  Further, 
there  is  no  period  of  human  life  which  is  not  precious  as  a 
season  of  repentance.  The  culprit,  though  under  sentence  of 
death,  is  cheered  by  hope  to  the  last  moment  of  his  existence. 
And  you  are  not  to  consider  the  atrocity  of  this  offense  in  the 
least  degree  diminished  by  the  consideration  that  justice  was 
thirsting  for  its  sacrifice,  and  that  but  a  small  portion  of  Jew- 
ett's  earthly  existence  could  in  any  event  remain  to  him. 

The  jury  found  the  prisoner  not  guilty;  probably  from  a 
doubt  whether  the  advice  given  him  was  in  any  measure  the 
procuring  cause  of  Jewett's  death. 


Tha  sntboriiy  of  this  omo  ii  z«lied  on  in OcmmamoeaUhY.  MM,  128  Maas. 
422;  whare  it  is  hald  that  by  the  law  of  Maaaaohuaetti  auieida  ia  deeDoed 
crimiiial  aa  malum  iM  ae,  and  although  an  attempt  to  oammit  it  ui  not  poniab- 
aUe^  y«t  a  panon  who^  in  attempting  to  commit  it^  aoddentally  kiUs  anolbat 
lining  to  pnvant  its  aooqmpliahmant,  ia  guilty  of  oriminal  homieidai 


Worcester  v.  Eaton. 

ri81CAai.871.] 

Dnoo  mmxa  Dobbs. — ^A  deed  obtained  by  dnreaa  may  be  avoided  by  the 

entry  of  the  grantor  or  hia  heira  within  twenty  yeara. 
Co?fViTAHGS  TO  T6wir  CoBPoa^TiOK. — The  inhabitanta  of  a  town  may  take 

aod  hold  land  in  their  oorporate  capacity. 
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AonoN  to  reooyer  certain  premises  upon  an  alleged  seisin  of 
Che  demandants  of  an  estate  of  freehold  therein,  and  disseisin 
bj  the  tenant.  Plea,  the  general  issue.  The  demandants,  in- 
habitants of  the  town  of  Worcester,  claimed  under  a  deed  from 
one  Betsey  Flagg,  conveying  the  premises  to  them  for  the  con- 
sideration of  five  dollars,  and  for  the  further  consideration  that 
they,  the  said  inhabitants  of  Worcester,  should  provide  for  the 
comfortable  support  and  maintenance  of  the  said  Betsey  Flagg 
during  her  natural  life,  etc.  The  tenant  claimed  under  a  prior 
conyeyance  of  the  same  premises  from  the  said  Betsey  Flagg  to 
Fisk  and  Hudson,  and  an  assignment  from  Fisk  and  Hudson  to 
the  tenant.  The  deed  to  Fisk  and  Hudson  was  impeached  by 
the  demandants  as  having  been  obtained  under  duress,  namely, 
by  actual  unlawful  imprisonment  and  threats  of  further  impris* 
onment  of  the  grantor.  On  this  point  the  case  was  left  to  the 
jury,  who  returned  a  verdict  for  the  demandants,  having  been 
instructed  by  the  court  that  the  said  deed^  if  obtained  by  duress, 
was  voidable;  that  the  demandants,  claiming  under  the  said 
Betsey  Flagg,  might  lavrfuUy  make  this  defense,  and  that  the 
inhabitants  of  Worcester  were  in  law  capable  of  taking  the 
premises  as  grantees.  The  question  reserved  was  as  to  the  cor- 
rectness of  these  instructions. 

Bigdow  arid  Lincoln,  for  the  tenant,  cited  Bac.  Abr.  tit.  Du- 
ress, 0.;  Oro.  Eliz.  88;  Moor.  42;  Bussdl  v.  Mm  of  Devon,  2 
T.  B.  667;  Middle  v.  Proprietors,  7  Mass.  187  [6  Am.  Dec.  85]; 
Com.  Dig.  tit.  Capacity,  B.  1,  2;  Id.  tit.  Pleader,  2  W.  19; 
Stat.  23  Hen.  Ym.,  c.  10;  1  BolL  Abr.  862. 

Blabe,  for  the  demandants,  cited  Oo.  Lit.  48,  a;  2  Inst.  488; 
Brooke  Abr.  tit.  Disseisin,  63;  Hammond  v.  Barker,  Oro.  Eliz. 
88. 

By  Court,  Pabkxb,  0.  J.  The  first  question  submitted  by  the 
judge's  report  is,  whether  the  deed  of  Betsey  Flagg  to  Fisk  & 
Hudson,  the  grantors  of  the  tenant,  made  under  duress,  as  the 
verdict  of  the  jury  has  found,  could  be  avoided  by  her  entry, 
so  that  her  deed,  subsequently  made  to  the  defendants,  passed 
the  freehold  to  them. 

It  has  been  contended  that  an  instrument  apjiarently  legal 
and  sufficiently  formal,  cannot  be  avoided  otherwise  than  by 
plea  for  duress,  which  renders  such  instruments  voidable,  but 
not  absolutely  void.  The  position  has  been  supported  by  refer- 
ence to  books  of  authority,  and  is  undoubtedly  correct  when 
applied  to  executory  contracts  under  seal;  for  on  the  issue  of 
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non  esi/actum^  it  is  not  competent  to  the  defendant  to  show  mat- 
ter in  evidence  which  goes  only  in  ayoidanoe  of  the  contiaot; 
and  the  reason  given  is,  that  the  instmment  remains  the  deed 
of  the  party,  notwithstanding  its  liability  to  be  avoided,  until 
plea  pleaded,  so  that  he  cannot  in  trath  say  that  it  is  not  his 
deed.  But  this  doctrine  cannot  apply  to  contracts  executed, 
such  as  deeds  for  the  conveyance  of  land;  for  in  such  cases  there 
may  be  no  opportunity  for  the  suffexing  party  to  plead  the  mat- 
ter which  may  avoid  the  deed,  for  the  deed  conveys  the  seisin 
to  the  grantee,  and  he  may  maintain  an  action  upon  that  seisin, 
without  maJdngproferi  of,  or  declaring  upon,  his  deed.  So  that 
if  the  grantor  could  not  avoid  it  without  a  special  plea,  he  would 
be  wholly  without  remedy.  We  therefore  think  that  an  entzy 
upon  the  grantee  in  such  a  case,  with  a  view  to  avoid  a  deed  so 
given,  would  enable  him  to  maintain  his  title,  he  proving  that 
the  deed  was  extorted  by  duress.  This  entry  must  be  made  by 
the  grantor,  or  his  heirs,  within  twenty  years  from  the  delivery 
of  the  deed,  or  their  right  of  avoiding  it  will  be  lost. 

It  is  a  general  principle,  that  when  infancy  is  set  up  in  de- 
fense agamst  a  deed,  it  must  be  in  the  form  of  a  special  plea, 
infancy  not  making-  a  deed  void,  but  voidable;  and  yet  it  is  held 
that  an  infant,  who  has  conveyed  his  land  by  deed  of  f eofiment, 
or  by  baigain  and  sale  enrolled,  may,  by  entzy,  either  within 
age  or  after,  if  he  has  nolt  assented  to  the  conveyance  after 
coming  of  age,  revest  the  title  in  himself.  The  requisition  of  a 
plea  of  infancy  is  undoubtedly  applicable  only  to  executozy  con- 
tracts; and  the  same  distinction  will  apply  to  the  defense  of 
usury  or  duress;  for  in  all  these  cases  where  the  party  is  sued 
upon  the  contract,  he  must  show  by  plea  that,  although  he  made 
the  deed,  it  ought  to  have  no  force  or  effect  in  law.  But  when 
title  is  claimed  under  a  deed  which,  of  itself,  has  executed  and 
finished  the  contract,  the  defendant  may  show  in  evidence  the 
facts  which  authorize  him  to  avoid  the  deed. 

Until  a  deed  so  made  is  avoided,  no  subsequent  conveyance 
by  the  grantor  can  be  good,  because  he  would  not  be  seised  of 
the  land,  and  none  but  himself  or  his  heirs  can  set  up  a  right  to 
avoid  a  deed  for  infancy  or  duress,  these  being  matters  in  de- 
fense, which  he  may  waive  if  he  see  fit,  so  that  the  title  will  re- 
main good  to  the  grantee  by  virtue  of  such  deed,  until  the 
grantor  shall  lawfully  disaffirm  it.  He  can  do  it  only  by  entzy; 
but,  having  entered,  his  subsequent  deed,  accompanied  by  proof 
of  facts  tending  to  avoid  the  first,  will  convey  a  title. 

In  the  case  of  BiUa  v.  EUol,  12  Mass.  26  [ante,  26],  it  was  held 
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that  the  second  aarignee  of  a  mortgaged  estate  mighty  under  the 
issue  of  turn  disseisivU,  prove  that  a  prior  assignment  was  made 
upon  a  usurious  consideration^  and  so  was  Toid;  and  this  be- 
cause, not  being  a  parly  to  the  first  assignment,  he  might  not 
know  the  facts  which  rendered  the  instrument  of  assignment 
▼oid,  seasonably  for  pleading  them.  This  was  an  executoiy  con- 
tract, the  assignment  showing,  upon  the  face  of  it,  that  it  was 
given  as  security  for  a  debt. 

It  has  been  objected  that,  although  the  entiy  of  Betsey  Flagg 
might  have  availed  her  against  Fisk  &  Hudson,  her  grantees, 
while  they  remuned  seised  of  the  land,  jet  that  it  ought  not  to 
avail  against  the  tenant  who  was  a  bonajide  purchaser,  ignorant 
of  the  defective  title  of  his  grantors.  But  we  know  not  how  to 
limit  the  right  of  one,  who  has  been  deprived  of  his  estate  by 
violence,  from  reclaiming  it,  into  whose  hands  soever  it  may 
have  come,  provided  public  declaration  of  his  intention  be  made 
by  entry  within  the  lawful  time  of  entry. 

The  difficulty  is  as  great  when  a  title  is  purchased  of  one  who 
holds  only  by  grant  from  an  infant,  or  who  has  obtained  a  deed 
by  imposition,  or  advantage  taken  of  the  imbecility  or  want  of 
capacity  of  his  grantor.  In  all  such  cases  the  maxim,  cavetU 
emptor,  is  applicable,  and  the  purchaser  must  secure  himself  by 
covenants,  as  in  other  oases  of  defective  title. 

In  the  argument  for  the  tenant  it  has  been  urged  that  the  ac- 
knowledgment of  the  deed  by  the  grantor  before  a  justice  of  the 
peace  after  the  execution  of  it,  prevented  her  bom  avoiding  it 
on  account  of  duress;  and  it  was  likened  to  the  case  of  a  deed  of 
bargain  and  sale,  in  England,  which  has  been  acknowledged  in 
order  to  be  enrolled. 

If  there  be  no  diffiarence  between  the  acknowledgmentrequired 
by  our  statute  and  that  which  is  required  in  England  prepara- 
tory to  enrollment,  the  grantor  would  be  estopped  here  as  he 
seems  to  be  there,  to  aver  duress.  But  there  is  a  Tnfti»ri>l  dif- 
ference in  the  mode  of  Acknowledgment  in  the  two  countries 
and  in  the  solemnity  attending  it.  In  England  the  acknowledg- 
ment must  be  made  before  some  judge  or  some  court  of  record, 
and  the  practice  is  to  make  actual  inquiry  as  to  the  circum- 
stances under  which  the  deed  was  executed.  Here  the  acknowl- 
edgment is  taken  before  a  common  magistrate,  and  it  is  seldom 
that  any  inquiry  takes  place.  And  our  legislature  seems  to 
have  considered  the  fact  of  acknowledgment  as  of  very  trivial  im- 
portance. For  in  the  same  statute  which  makes  acknowledg- 
ment one  of  the  formalities,  it  is  provided  that  when  the  grantor 
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«liall  refuse  to  acknowledge  the  deed,  the  testimoiij  of  the  sub- 
eeribing  witnesses  that  it  was  yoluntarily  executed  shall  have 
the  same  f oxoe  as  if  the  grantor  had  acknowledged  it.  The  joatice 
is  not  authorized  to  inquire  into  the  reasons  of  the  refusal;  nor 
<san  he  reoeiye  any  evidence  against  the  testimony  of  the  sub- 
•eribing  witnesses^  who  may,  and  most  probably  would  be  con* 
federates  with  the  grantee,  or  at  least  aiding  and  assisting  him, 
in  case  of  a  deed  obtained  by  duress.  It  was  not  intended  by 
the  legislature  to  deprive  the  grantor  of  the  right  to  show  that 
he  never  consented  to  the  deed,  by  this  summary  process  before 
a  justice,  nor  can  we  suppose  that  its  equivalent,  the  acknowl- 
•edgment,  was  intended  to  have  this  effect. 

It  is  not  an  extravagant  supposition  that  where  a  party  has 
been  so  tax  overcome  1^  restraint  of  his  person  or  by  his  fears 
as  to  execute  a  deed  without  any  lawful  consideration,  the  same  in- 
fluence may  continue  until  after  its  acknowledgment;  and  threats 
of  renewing  an  imprisonment  or  of  inflicting  personal  mischief, 
if  the  grantor  shall  not  perfect  the  conveyance  by  acknowledg- 
ing it  before  a  magistrate,  may  be  as  effectual  in  producing  the 
acknowledgment  as  similar  practices  had  been  in  coercing  the 
execution.    A  voluntaxy  and  free  acknowledgment  before  a  dis- 
interested and  judicious  magistrate,  especially  if  there  were 
any  considerable  interval  between  the  execution  and  acknowl- 
edgment, would  be,  in  most  cases,  strong  if  not  conclusive  evi- 
dence with  a  jury  against  the  allegation  of  duress.    But  it  can 
only  be  evidence,  and  cannot  estop  any  inquiry  into  the  subject. 
It  is  said  that  a  deed  made  under  duress  cannot  acquire  force 
afterwards  by  a  voluntaxy  delivery  after  the  party  is  at  large. 
There  is  certainly  as  much  reason  why  it  should  not  become 
operative  merely  by  an  acknowledgment  before  a  justice  of  the 
peace.    Nor  is  it  like  the  case  of  a  feoffment  with  Uveiy  and 
seisin,  because  the  notoriety  attending  this  mode  of  conveyance 
gives  full  opportunity  for  a  party  who  would  avoid  it  by  sugges- 
tion of  duress,  to  claim  protection  and  resist  the  coercion  of  the 
other  party.    We  must  suppose  that  the  improbability  of  duress 
under  the  droumstances  with  which  the  deed  in  this  case  ap- 
peared before  the  jury  was  urged  upon  their  consideration,  but 
was  not  thought  sufficient  to  countervail  the  proof  offered  by  the 
demandants. 

With  respect  to  the  capacity  of  the  demandants  to  take  by 
purchase  and  to  hold  real  estate,  we  cannot  deny  to  towns  such 
right,  since  by  the  immemorial  usage  of  the  country  it  appears 
io  have  been  an  incident  to  their  corporate  powers.    As  early 
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as  the  year  1679,  prcmsion  was  made  by  a  colonial  act  lespecU 
ing  lands,  woods,  etc.,  owned  by  towns  in  their  corporate  ca- 
pacity; and  authority  was  given  to  the  inhabitants,  by  yote  of 
the  major  part,  to  dispose  of  the  same  by  grant  of  lots  for  set- 
tlement: Ancient  Charters,  etc.,  195;  and  it  is  well  known  that 
many  towns  at  this  day  are  owners  of  real  estate,  which  they 
hold  in  their  corporate  capadfy,  other  than  snch  as  may  be  nec- 
essary to  erect  school-houses  and  other  public  buildings  upon. 

Whether  the  inhabitants  of  a  town  can  be  assessed,  to  raise 
money  for  the  purchase  of  lands,  to  be  used  for  any  other  pur- 
pose than  the  execution  of  some  lawful  requisition,  is  a  different 
question.  But  there  seems  to  be  no  reason  why  there  may  not 
be  a  gift  or  a  dcTise  to  the  inhabitants. 

We  do  not  determine,  that  the  acceptance  of  a  deed  by  the 
oYcrseers  or  other  officers  of  the  town,  the  consideration  of 
which  imposes  upon  the  inhabitants  any  expense  or  burden, 
will  create  a  contract  on  the  part  of  such  town,  or  that  the 
grantor,  in  such  case,  may  not  avoid  a  deed  of  which  such  obli- 
gation is  the  only  consideration.  But,  in  this  question,  the 
tenant  has  no  lawful  interest;  because  such  a  deed  is  good,  until 
avoided  by  the  grantor  himself,  or  by  some  one  privy  in  estate. 

The  deed  set  up  by  the  tenant  being  wholly  avoided,  he  must 
be  considered  as  a  disseisor;  and,  if  the  demandants*  title  were 
not  established,  no  new  force  would  be  given  to  that  deed.  The 
demandants  became  lawfully  seized,  on  the  deliveiy  of  the  deed 
to  them  by  Betsey  Flagg,  and  will  remain  so  until  the  estate 
expires,  or  ia  transferred  by  them,  or  is  resumed  by  the  grantor, 
in  consequence  of  her  choosing  to  avoid  this  deed  as  well  as  the 
other. 

Judgmuent  on  the  verdict 


GOLBURN  t;.  BlOHABDS. 

R Aim  iHT-^AwgBBT  MnXb— One  owning  an  saoiaBt  mill  may  lawfoDy  g» 
upon  the  land  of  another  to  remove  an  obstnietion,  eraoted  manm  tilt 
stream  for  the  porpoae  of  inigation,  whioh  pievnta  the  mill  fm 
woildiig. 

Trespass  for  breaking  and  entering  plaintifb'  dose  and 
destroying  a  certain  water  gate,  etc. 

The  case  was  submitted  upon  an  agreed  statement  of  which 
the  following  were  the  material  facts:  The  plaintilb  were  the 
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owners  of  a  meadow,  fhrough  which  ran  an  andent  water-conrse 
to  the  defendant's  grist-mill^  three  quarters  of  a  mile  below. 
The  mill  had  been  bnilt  abont  fifty  years  and  the  flow  of  water 
to  it  had  always  been  onobstmctedy  until  about  seven  years  prior 
to  the  commencement  of  this  action,  when  the  plaintiffs,  for  the 
purpose  of  irrigation,  erected  a  dam  and  placed  a  water-gate 
across  the  stream  in  their  said  meadow.  The  result  was  that 
the  defendant's  mill  was  rendered  almost  useless  for  agreat  part 
of  the  year,  the  flow  of  water  being  nearly  entirely  stopped  by  the 
shutting  down  of  the  plaintiffs'  gate.  On  the  day  named  in  the 
declaration,  the  plaintiffs  having  shut  down  their  said  water- 
gate,  the  defendant  went  upon  the  land  and  took  up  and  re- 
moved the  said  gate,  which  constitutes  the  trespass  complained 
of. 

WortMngUm,  for  the  plaintiff,  dted  Weston  v.  Jlden,  8  Mass. 
186;  Sullivan  on  Land  Titles,  278;  6  East,  218;  Day's  edition. 

Bkhardnon,  for  the  defendant,  cited  Oom.  Dig.,  tit.  Action 
upon  the  case  for  nuisance,  A. ;  LtUtreUTa  case,  4  Co.  86;  1  Wils.' 
176;  9  Mass.  816;  6  East,  218. 

By  Court,  Pabkxb,  0.  J.  In  the  case  of  Hodges  v.  Baymondf 
eitedfrom  9  Mass.  816,  the  common  law  doctrine  is  recognized; 
one  having  a  right  to  a  water-course  to  carry  his  mill,  may 
justify  entering  upon  the  land  of  one  who  has  erected  an  ob- 
struction to  remove  it.  That  is  precisely  the  case  of  the  defend- 
ant in  this  action,  unless  the  purpose  for  which  the  dam  was 
erected  by  the  plaintiff,  namely,  to  irrigate  and  fertilize  his 
meadow,  forms  an  exception  to  the  general  rule  of  law. 

According  to  the  case  cited  from  1  Wils.  175,  the  plaintiffs 
had  no  right  to  adopt  any  new  measure  to  irrigate  their  land, 
the  consequence  of  which  would  be  injurious  to  the  privilege 
below.  But  it  has  been  urged  that  the  case  of  Weston  v.  Alden 
is  an  authority  in  point,  to  establish  the  right  claimed  by  the 
plaintiflh.  There  is,  however,  this  difference  between  that  case 
and  the  one  now  before  us.  In  that  case,  there  was  no  obstruc- 
tion to  the  course  of  the  water;  sluices  were  made  for  it  into 
the  land  of  the  defendant  in  that  action,  and  the  vrater,  after 
washing  his  lands,  still  passed  down  the  natural  channel.  Nor 
does  it  appear  in  that  case,  that  the  plaintiff  had  acquired  a 
right  by  prescription  to  the  use  of  the  stream  to  carry  works, 
which  had  been  erected  and  maintained  at  expense,  but  he  had 
merely  enjoyed  the  natural  benefits  of  the  stream,  without  any 
labor  or  expense  of  his  own.    In  the  case  before  us,  the  whole 
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stream  was  stopped,  or,  at  least,  so  much  of  it  as  to  lender  the 
defendant's  mill  entirely  useless.  There  is  no  pxindple  upon 
which  this  can  be  justified,  and  we  think  that  the  defendant  bad 
a  perfect  right  to  remoTe  the  gate  which  oooasioned  him  the 
injury.  The  plaintiffs  must  be  called. 
Plaintiffs  nonsuited. 


Flint  v.  Sheldon. 


Fabol  Evmsfoi  to  Yabt  Died.—- A  deed^  abtolate  on  its  £mm^  oaanok  be 
SToided  or  oontroUed  by  parol  proof  of  nsiuy,  or  of  any  oondition  or 
tmit  not  ezpreflwd  in  aach  deed. 

Wbtt  of  entry  for  certain  land  on  the  seisin  of  the  demand- 
ant, within  thirty  years,  and  a  disseisin  by  the  tenant.  At  the 
trial  the  demandant  produced  a  deed  of  the  demanded  premises, 
duly  executed  to  him  by  the  tenant,  Sheldon,  for  a  valuable 
consideration  therein  expressed,  and  with  covenant  of  general 
warranty.  He  also  produced  an  indenture  of  lease  of  the  prem- 
ises, for  one  year,  from  himself  to  the  tenant,  of  the  same  date 
with  the  deed.  The  tenant,  on  his  part,  did  not  deny  the  exe- 
cution of  his  said  deed  to  the  demandant,  but  offered  to  prove, 
by  parol  evidence,  that  the  said  deed  was  executed  in  considera- 
tion, and  to  secure  the  repayment,  of  a  loan  from  the  demand- 
ant to  the  tenant,  of  three  hundred  dollars,  for  one  year,  with 
forty  dollars  for  interest,  and  upon  an  agreement  of  the  said 
demandant  to  reconvey  the  said  premises  upon  the  payment  of 
the  said  sums,  and  for  no  other  consideration  whatever;  and 
thereupon  claimed  that  the  said  deed  was  founded  upon  a 
usurious  contract,  and  therefore  void.  The  evidence  was  re- 
jected, and  there  was  a  verdict  for  the  demandant,  subject  to 
the  opinion  of  this  court  as  to  the  admissibility  of  said  evidence 
upon  a  motion  for  a  new  trial. 

BigdoWf  for  the  demandant. 

PrexoU,  for  the  tenant,  cited  Stat.  1783,  c.  66;  1  Hawk.  P. 
0.,  c.  82,  sec.  21;  Bac.  Abr.,  tit.  Usury,  E.;  Thomas  v.  Cleaves, 
7  Mass.  861. 

By  Court,  Jaosson,  J.  The  demandant,  to  prove  his  seisin  of 
the  demanded  premises,  produced  a  deed  of  the  tenant  purport- 
ing to  convey  the  same  to  him;  which  was  proved  and  admitted 
to  have  been  duly  executed,  acknowledged  and  registered. 
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This  evidence  was  prima  facie  snflSoient  to  maintain  the  iasue 
for  the  demandant.  Such  a  deed,  by  force  of  our  statute  of 
eonTeyanceSy  actually  passes  the  whole  estate  which  the  grantor 
had  in  the  premises,  without  any  other  act  or  ceremony  what- 
ever; and  the  grantee  becomes,  ipso  facto,  seised  of  all  that  the 
grantor  could  lawfully  convey. 

The  tenant  attempted  to  prove,  in  his  defense,  that  this  deed 
*wa8  originally  void,  and,  of  course,  that  nothing  passed  by  it  to 
the  demandant.  There  is  no  doubt  that  any  legal  evidence  to 
this  point  would  be  admissible  under  this  issue.  The  deed 
relied  on  l^  the  demandant  not  being  set  forth  nor  mentioned 
in  the  declaration,  as  it  could  not  regularly  have  been,  the  ten- 
ant could  not  plead  any  matter  in  avoidance  of  it;  and  of  course 
he  may  give  such  matter  in  evidence  under  this  general  issue. 
The  fact  on  which  the  defendant  relies  for  avoiding  the  deed  is, 
that  it  was  made  upon  a  usurious  contract;  or,  to  state  the 
fpx>und  of  defense  more  precisely,  that  this  deed  was,  in  the 
language  of  the  statute  of  usury,  **  a  contract,  mortgage  or  as- 
surance, made  for  the  payment  of  money  lent  upon  or  for  usury, 
whereupon  or  whereby  there  was  reserved  or  taken  above  the 
rate  of  six  per  cent,  by  the  year.''  If  this  point  were  duly 
proved  it  would  certainly  avoid  the  deed. 

In  making  out  this  defense  the  first  step  is,  to  prove  that  the 
deed  was  '*  a  mortgage,  or  assurance  made  for  the  payment  of 
money  lent."  Unless  it  was  so,  the  question  of  usury  does  not 
arise.  The  deed  itself  does  not  purport  to  be  of  that  descrip- 
tion. On  the  contrary,  it  is  in  the  usual  form  of  deeds  for  the 
absolute  conveyance  of  real  estate.  It  is  perfectly  clear,  intel- 
ligible, and  unambiguous;  and  if  it  expresses  the  true  intent 
and  meaning  of  the  parties,  it  certainly  is  not  a  mortgage,  nor 
an  assurance  of  any  kind  for  the  payment  of  money.  There  was 
no  other  deed  or  writing  between  the  parties  tending  in  any 
manner  to  control,  explain  or  alter  this  legal  effect  and  opera- 
tion of  the  instrument  in  question. 

The  tenant  then  offers  parol  evidence  to  prove  that  the  con- 
veyance, although  absolute  on  the  face  of  it,  was  not,  in  truth, 
an  absolute  conveyance;  that  the  contract  or  agreement  upon 
which  the  deed  was  made  was  not  an  agreement  for  the  pur- 
chase and  sale  of  land,  but  for  the  loan  and  repayment  of  a 
sum  of  money;  and  that  the  deed  was  made  upon  an  express 
condition  that  it  should  be  void,  or  that  the  grantee  should  re- 
convey  the  granted  premises  upon  the  repayment  of  the  money 
within  a  certain  time.    On  stating  the  point  in  this  manner,  and 
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omitting  for  the  present  all  consideration  of  the  rate  of  interest 
at  which  the  money  is  supposed  to  have  been  lent,  no  one  would 
doubt  that  such  eyidence  is  inadmissible.  An  agreement  to  that 
effect,  even  if  made  in  writing  and  signed  by  the  grantee,  would 
not,  unless  it  was  under  seal,  operate  as  a  defeasance  of  the 
deed,  nor  in  any  manner  affect  the  absolute  title  which  the 
grantee  had  acquired  in  the  land.  But  such  an  agreement,  if 
not  reduced  to  writing,  would  haye  no  effect  whatever.  It 
would  neither  make  the  conveyance  a  conditional  one,  nor 
would  it  bind  the  grantee  to  reconvey  the  premises,  or  to  ao» 
count  for  the  proceeds,  or  the  value  of  the  land.  The  admis- 
sion of  such  evidence  would  violate  the  fundamental  principle 
recognized  by  this  court  in  the  case  of  Staclcpole  v.  Arnold^  11 
Mass.  27  [6  Am.  Dec.  150],  **  that  deeds  and  specialties  cannot 
be  explained  or  varied  in  their  signification  by  parol  evidence^ 
if  the  terms  made  use  of  in  the  instrument  are  capable  of  a  sen* 
sible  explanation  of  themselves." 

The  question  then,  is,  whether  the  rate  of  interest,  at  which 
the  money  is  supposed  to  have  been  lent,  makes  any  difference 
in  such  a  case.  The  parol  evidence  would  tend  to  explain  or 
vary  the  import  and  effect  of  the  deed  as  much  if  the  loan  were 
proved  to  be  at  the  rate  of  seven  per  cent,  as  if  it  were  at  the 
rate  of  six.  The  statute  of  usury  has  not  rescinded,  nor  in  any 
manner  modified  the  rules  of  evidence  before  mentioned.  The 
intention  of  the  legislature  was  to  render  void  every  usurious 
contract;  but  they  have  left  it  to  be  ascertained,  as  in  other 
cases,  whether  there  is  a  contract  for  the  loan  and  repayment  of 
money  before  the  provisions  of  the  statute  can  apply.  The 
tenant  in  the  case  at  bar,  has  not  proved,  nor  offered  any  legal 
evidence  to  prove  that  the  deed  in  question  was  made  upon  a 
contract  or  agreement  for  the  loan  and  repayment  of  money. 
If  the  deed  is  truly  what  it  purports  to  be,  the  statute  of  usury 
does  not  affect  it,  and  the  tenant  is  not  permitted  to  prove  it  to 
be  otherwise  by  parol  evidence,  which  would  tend  to  control^ 
explain,  or  alter  its  clear  and  manifest  import  and  effect. 

There  is  another  view  in  which  this  case  presents  itself,  and 
which  leads  to  the  same  result.  The  evidence  offered  by  the 
tenant  would  not,  if  admitted,  have  proved  that  his  conveyance 
was  a  mortgage.  There  was  no  condition  in  the  same  deed,  nor 
in  any  other;  and  there  was  no  mutuality  in  the  supposed  con- 
tract, inasmuch  as  the  tenant  was  under  no  obligation  to  repay 
the  money  said  to  have  been  lent.  The  evidence,  then,  would 
tend  only  to  prove  that  the  conveyance  was  made  in  trust;  that 
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the  grantee  ahould  reoonvey  the  land  to  the  grantor,  on  the 
performance  of  a  certain  condition  on  his  part.  But  such 
trostSy  by  the  express  provisions  of  our  statute  of  conveyances, 
must  be  manifested  and  proved  by  some  writing  signed  by  the 
jMurty,  or  else  ihey  are  utterly  void,  and  of  no  effect:  Stat. 
1783,  c.  87,  sec.  8.  The  nature  and  effect  of  the  trust  would 
make  no  difference  in  the  application  of  this  statute.  If  the 
tenant  had  offered  to  prove,  by  parol  testimony,  that  his  convey- 
ance was  made  without  any  valuable  consideration,  and  in  trust 
that  the  grantee  would  permit  him  to  receive  the  rents  and 
profits,  and  upon  his  death  would  convey  the  premises  to  his 
heirs,  or  to  whomsoever  he  should  ap{>oint,  or  if  the  trust  had 
been  that  the  grantee  would  reconvey  the  premises  to  him 
upon  payment  of  a  certain  sum  of  money,  with  lawful  interest, 
the  defense,  in  either  case,  would  certainly  have  appeared  not 
less  meritorious  and  equitable  than  that  which  was  attempted 
on  this  trial.  Yet  such  evidence  would  most  clearly  be  inad> 
missible*  Of  whatever  description  the  trust  may  be,  excepting 
only  such  as  result  by  implication  of  law,  the  statute  is  impera- 
tive that  it  shall  not  be  proved,  unless  by  some  writing  signed 
by  the  party. 

The  consequences  that  would  flow  from  the  admission  of  such 
tivtimony  serve  to  confirm  the  opinion  which  we  have  thus 
drawn  from  the  statute  of  conveyances,  and  the  general  rules 
of  evidence.  If  testimony  of  this  kind  were  admissible,  there 
would  be  no  security  in  any  conveyance  that  could  be  made,  either 
of  real  or  personal  estate.  Though  the  conveyance  were  per- 
fectly fair  and  legal,  and  accompanied  with  all  the  usual  solem- 
nities and  documents,  still  the  grantor  might  always  defeat  it, 
by  procuring  evidence  of  a  condition,  or  trust,  not  apparent 
upon  the  deed.  It  is  true,  that  the  maker  of  a  bond  or  mort- 
gage may,  in  like  manner,  procure  evidence  of  usury  in  the 
oontract,  when,  in  truth,  there  was  none.  But,  in  such  case, 
the  other  party  is  originally  on  his  guard,  and  may,  by  proper 
precaution,  preyent  or  defeat  such  an  attempt.  When  a  man 
loans  money  and  takes  a  mortgage  or  other  security  for  the 
repayment  of  it,  as  he  understands  from  the  first  that  he  may 
be  compelled  to  bring  an  action  upon  the  contract,  he  will 
famish  himself  with  the  necessary  evidence  to  prove  it.  But, 
when  one  is  bargaining  for  the  purchase  of  a  bale  of  goods,  or  a 
piece  of  land,  he  is  not  thus  on  his  guard.  He  does  not  think 
of  taking  witnesses  to  the  whole  transaction;  because,  if  he 
makes  the  purchase,  it  is  understood  to  be  sufficiently  proved 
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by  the  deed  of  oonyeyanoe,  or  by  the  bill  of  parcels  and  deliyexy 
of  the  goods.  But  even  if  the  purchaser  should  be  supposed 
to  take  the  same  precautions  as  the  mortgagee^  still  he  may, 
without  any  fault  or  laches  on  his  part,  lose  all  his  evidence, 
before  he  is  aware  that  it  will  be  wanted.  When  a  man  has 
lent  money,  it  is  his  own  folly  if  he  neglects  to  enforce  the  pay« 
ment  of  it  until  all  his  witnesses  are  dead.  But,  when  one  has 
made  an  absolute  purchase,  he  has  only  to  take  possession  of 
the  land  or  the  goods  purchased,  and  can  take  no  measures  to 
prove  his  title  in  a  course  of  law.  The  action,  if  any,  is  to  be 
brought  by  the  other  party,  or,  at  least,  the  first  step  is  to  be 
taken  by  him,  in  case  of  any  dispute  concerning  the  title;  and 
he  may  purposely  delay  it,  until  all  those  who  might  detect  his 
fraud  can  no  longer  be  produced  against  him.  If  such  evidence 
is  admissible  at  all,  it  may  extend  back  to  an  indefinite  length 
of  time,  when  not  prevented  by  some  statute  of  limitations.  A 
man,  therefore,  who  had  made  a  bill  of  sale  of  his  ship  ten 
years  ago,  might  take  possession  of  it  to-day,  in  whose  hands 
soever  it  should  be  found,  and,  on  proving  that  his  sale  was 
made  on  an  usurious  agreement,  he  would  be  entitled  to  hold 
the  ship.  This  right,  if  it  exists  at  all,  would  endure  as  long 
as  the  chattel  continued  in  existence. 

As  to  real  estate,  the  grantor  or  his  heirs,  by  bringing  a  writ 
of  right,  might  go  back  forty  years.  On  proving  usury  in  any 
conveyance  within  that  time,  by  the  demandant  or  his  ancestor, 
he  would  recover  the  land  against  the  grantee,  or  any  assignee 
of  his,  however  remote.  For  if  the  statute  of  usury  applies  to 
the  contract,  it  renders  it  merely  void.  It  is  considered,  in  all 
respects,  as  if  it  had  never  existed.  It  would  not,  therefore,  be 
enough,  that  a  purchaser  of  land  knew  his  own  contract  to  be 
legal  and  valid;  he  must  be  certain  that  every  successive  sale 
of  the  land  for  forty  years  preceding  had  been  likewise  un* 
tainted  with  usury.  All  the  common.tvulitna  of  property  would 
be  of  no  use  to  him.  The  deeds  might  all  be  perfectly  regular. 
The  possession  might  have  uniformly  accompanied  this  appar- 
ontiy  good  title.  The  former  owner  might  have  lived  in  the 
neighborhood  for  thirty-nine  years,  and  have  seen,  during  all 
that  time,  the  possession  thus  accompanying  the  successive 
conveyances,  without  suggesting  a  doubt  of  the  title;  and  after 
all  this,  he  might  recover  the  land  against  the  last  purchaser, 
by  parol  evidence  of  a  secret  negotiation,  made  forty  years 
before,  between  himself  and  his  original  grantee. 

If,  in  the  present  case,  the  conveyance  to  the  demandant  had 
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been  in  tcftm  a  mortgage,  he  would,  after  a  judgment,  or  an  en- 
try inporsoanee  of  Che  statute,  and  a  i)eaceable  poseeesion  for 
three  yean,  have  held  the  land,  without  any  possibility  of  hav- 
ing his  title  impeached  upon  an  allegation  of  usuiy  in  the  orig- 
inal conveyance.  But  when  one  has  made  a  honafde  purchase 
of  lend,  and  has  taken  an  absolute  conveyance,  not  less  than 
forty  years'  quiet  possession  would  secure  him  or  his  assigns 
against  such  an  attempt  to  destroy  his  title. 

It  makes  no  difference  whether  the  vendor  in  such  a  case 
faringB  an  action  against  the  purchaser  to  recover  the  lands  or 
goods  sold,  or  regains  the  possession  in  some  other  manner, 
and  so  causes  the  purchaser  to  bring  the  action  against  him.  In 
either  case  he  is  virtually  the  actor  or  plaintiff.  He  is  reclaim- 
ing the  goods  or  lands  which  he  has  sold,  relying  on  an 
alleged  defect  in  the  conveyance.  The  object  of  his  suit  or 
claim  is  not  to  enforce  the  performance  of  an  exeoutoxy  con- 
tract, but  to  rescind  and  annul  a  contract  which  has  been  exe- 
cuted. Even  when  goods  have  been  pawned  to  secure  the  pay- 
ment of  money  lent  on  an  usurious  contract,  the  former  owner 
is  not  permitted  to  treat  the  conveyance  as  merely  void;  and  he 
cannot  recover  his  goods  without  paying  or  tendering  the  money 
really  lent  to  him  with  the  lawful  interest:  RUroy  v.  OwSUm,  1 
T.  B.  163. 

The  opinions  now  ei^ressed  are  not  opposed  by  any  authorities 
that  we  are  apprised  of,  unless  it  be  the  general  proposition  con- 
tained in  many  different  books,  and  copied  successively  from  one 
into  another,  that  a  fine  levied,  and  even  a  judgment  recovered 
in  pursuance  of  an  usurious  contract,  may  be  avoided  by  an 
averment  of  the  corrupt  agreement:  8  Oo.  80;  Jenk.  Cent.  254; 
Yin.  Abr.  Usuiy,  pi.  8,  4;  Bac.  Abr.  Usuiy,  E;  1  Hawk.  P.  C. 
82,  sec.  50;  and  it  may  be  fairly  inferred  that  a  deed  executed 
in  the  common  form  for  the  conveyance  of  land,  may  be  as 
easily  avoided  for  the  same  cause.  It  remains,  then,  to  con- 
sider under  what  circumstances  a  fine  or  judgment  may  be 
avoided. 

As  to  a  fine,  in  examining  the  books  before  mentioned,  and 
tracing  the  proposition  to  its  source,  we  find  but  one  adjudged 
case  on  the  point,  that  is  the  case  of  Dodd  v.  Ellington,  1  Boll. 
41;  S.  0.,  Brownl.  &  Gouldsb.  191  (reported  under  the  name 
of  Biardacy  v.  EUingUm).  It  was  an  action  of  replevin,  and 
the  plaintiff,  in  his  replication  to  the  avowry,  set  forth  an  inden- 
ture of  bargain  and  sale  between  h^mfl^lf  and  the  defendant  and 
his  wife,  by  which  the  defendant  and  his  wife  granted  to  the 
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plaintiff  certain  land  in  fee,  and  fine  levied  aoooidingly.  The 
defendant  had  oyer  of  the  indenture,  upon  which  it  appeared 
that  the  grant  was  upon  condition;  and  he  then  pleaded  the 
statute  of  usury,  alleging  that  the  plaintiff,  in  addition  to  the 
lawful  interest  secured  by  the  contract,  had  also  the  profits  of 
the  land.  The  plaintiff  answered  that  it  was  part  of  their  agree- 
ment that  the  defendant  should  receive  the  profits  of  the  land 
until  breach  of  the  condition;  upon  which  the  defendant  de- 
murred. The  defendant  contended  that  as  the  land  was  con- 
veyed to  the  plaintiff,  the  right  to  take  the  profits  followed  of 
course,  and  that  therefore  he  could  not  aver  a  parol  agreement 
that  the  defendant  should  take  the  profits.  But  the  court 
thought  the  surrejoinder  good,  and  gave  judgment  for  the 
plaintiff.  In  this  case  no  question  was  made  whether  the  de- 
fendant might  aver  the  condition  upon  which  the  conveyance 
was  made,  and  no  such  question  could  arise,  because  the  con- 
dition was  expressed  in  the  indenture  itself.  It  seems  to  have 
been  a  mortgage  in  fee,  of  the  kind  commonly  used  in  this  state. 
The  mortgaged  premises  being  originally  the  property  of  a/em« 
covert,  a  fine  was  necessaiy  to  perfect  the  conveyance.  But  this 
fine,  although  unconditional  in  itself,  was  made  according  to 
the  indenture,  and  vnis  undoubtedly  mentioned  in  it.  The  in- 
denture was  to  lead  the  uses  of  the  fine,  and  both  together  made 
but  one  conveyance.  This  case  then,  at  most,  would  prove  that 
a  mortgage,  in  which  a  fine  is  levied  as  part  of  the  assurance  to 
the  mortgagee,  may  be  avoided  for  usury  as  well  as  if  made  by 
any  other  mode  of  conveyance. 

As  to  avoiding  a  judgment  by  an  averment  that  it  was  founded 
upon  an  usurious  contract,  it  is  to  be  observed  that  the  books 
cited  speak  of  a  judgment  suffered  in  pursuance  of  an  usurious 
contract,  and  when  it  is  part  of  the  agreement  to  have  a  judg- 
ment. On  this  point,  also,  we  find  but  one  adjudged  case,  that 
of  Earning  v.  Caslor,  which  is  briefly  stated  in  the  argument  of 
the  Earl  of  OxforJPs  case,  printed  at  the  beginning  of  1  Bep. 
in  Ohanc.  This  report  gives  no  more  of  the  case  than  is  stated 
in  Yiner,  in  the  place  before  cited,  and  it  must  undoubtedly 
refer  to  a  judgment  by  confession,  on  a  bond  and  warrant  of 
attorney.  Such  a  judgment,  in  the  English  practice,  is  fre- 
quentiy  subject  to  a  defeasance  on  the  payment  of  a  smaller 
sum,  like  a  bond  or  mortgage;  and  one  object  of  it,  in  every 
instance,  is  that  the  creditor  may  have  a  kind  of  lien  on  the 
lands  of  the  debtor,  as  an  additional  security  for  the  debt.  On 
account,  it  may  perhaps  have  been  conridered  like  a  mort- 
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gftge,  or  an  J  othor  oommon  aBsuiance,  made  on  an  naarioas  con* 
tract,  and  liaUe  to  be  avoided  by  an  averment  of  the  nsnry  in 
an  audita  quarda,  or  in  a  plea  to  a  scire  faoiaa  on  the  judgment. 
Thia  case,  then,  would  only  prove  that  when  a  judgment  is  suf- 
fered as  part  of  the  assurance  or  security  for  the  future  payment 
of  money  lent  on  an  usurious  contract,  the  judgment  may  be 
avoided  in  like  manner  as  any  other  security  taken  in  such  a 
4x>n  tract. 

Bnt  even  in  this  restricted  sense,  the  case  of  Homing  v.  Castor 
is  not  law,  and  it  has  been  repeatedly  overruled.  It  is  now  well 
settled  that  the  debtor  cannot  avoid  the  judgment  by  any  such 
plea  or  averment;  although  the  courts  may,  in  their  discretion, 
order  the  warrant  of  attorney  in  such  case  to  be  delivered  up, 
and  the  judgment  to  be  set  aside:  Oas.  Temp.  Hardw.  233; 
Cowp.  737;  1  Bos.  &  P.  270.  On  the  other  hand,  if  the  case  of 
Earning  v.  Castor  is  to  be  understood  of  a  judgment  rendered 
in  invitum  in  the  usual  course,  the  position  is  still  more  clearly 
incorrect.  It  is  contrary  to  the  established  principle,  which  ap- 
plies to  all  judgments  of  the  kind  last  mentioned,  that  a  judg- 
ment-debtor shall  plead  nothing  to  a  scire  faoias,  nor  aver  any- 
in  an  audita  querda,  which  he  might  have  pleaded  in  the 
action.  This  point  has  been  repeatedly  decided  in  ref- 
erence to  this  very  defense  of  usury,  in  the  Bnglish  courts:  Oro. 
Eliz.  25,  588;  Gouldsb.  128;  1  Sid.  182;  Oas.  Temp.  Hardw. 
283;  and  the  same  principle  has  been  recently  recognized  by  this 
court:  Thatcher  v.  Oammcn,  12  Mass.  268. 

There  is  manifestly  nothing  in  either  of  these  two  cases,  when 
tightly  understood,  to  show  that  a  deed,  purporting  to  contain 
an  absolute  conveyance  of  land  can  be  avoided  or  controlled  in 
its  construction  by  an  averment,  or  by  parol  evidence^  of  a  con- 
dition or  trust  not  expressed  in  the  deed.  We  are  satisfied,  for 
the  reasons  before  given,  that  the  evidence  oflPered  in  this  case 
rightly  rqeoted. 

Judgment  aeoording  to  the  verdict. 


Green  v.  Kemp. 

[19KA«.nS.] 

MoanoAaa— UsDBious  Ck»sn>xaA.Tioir.— A  mortage  upon  nnzioiis  oooaid- 
•fstion  Is  void  only  as  agunst  the  mortgagor  and  those  lawfully  holding 
nndar  him,  and  oaanot  be  avoided  by  a  pmchaaer  of  the  move  equity  of 
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MoBTOAon'iB  BnOEDT  AvTSB  CoHsmoN  Bboxsit.— A  nuui^pigee  may  doebu^ 
geDenlly  on  hu  teinii  and  hftTo  judgment  for  poiMwion,  m  w«I1  after  as. 
before  oondiiion  broken,  either  against  the  morl^agpr  or  hia  aorijiMm 

Tbb  opinion  states  the  ease. 

Hoar^  for  the  defendant. 

J,  PresooU  and  Lawrence^  for  the  tenant,  cited  Srtkme  y» 
Ibwnaend,  2  Mass.  496  [8  Am.  Dec.  71]. 

By  Court/  Wzldb,  J.  This  is  a  writ  of  entry;  the  demandant 
oonnting  generally  on  his  own  seisin  and  a  disiiriiiin  by  the  ten-- 
ant.  The  title  set  up  by  the  tenant  is  derived  from  one  luMa 
Woods,  who,  in  April,  1808,  conveyed  the  demanded  premises  in 
mortgage  to  the  demandant,  and  in  April,  1810,  sold  the  eqmtj 
of  redemption  to  the  tenant.  This  latter  declines  redeeming' 
the  land,  and  rests  his  defense  on  the  supposed  invalidity  of 
the  demandant's  title  and  on  an  objection  to  the  f onn  of  the: 
action. 

The  objection  made  to  the  demandant's  title  is,  that  the  mort- 
gage deed  was  made  on  an  nsorions  contract,  the  evidence  d 
which  was  offered  at  the  trial  and  was  rejected  hj  the  jadge» 
The  first  question  now  to  be  determined  is  whether  this  evidence^ 
was  rightly  rejected. 

Although  by  the  statute  of  1788,  c.  65.  sea  1,  all  mortgagee 
on  usurious  considerations  are  declared  to  be  utterly  void,  yei 
it  never  could  have  been  intended  that  a  stranger  might  enter 
on  the  mortgage  or  commit  a  trespass  on  the  land  and  justify 
himself  under  the  statute,  when  all  parties  interested  in  the  title 
should  be  disposed  to  acquiesce  in  the  contract.  The  statute- 
must  have  a  reasonable  construction,  and  in  conformity  to  it» 
general  object,  which  was  to  protect  debtors  from  the  enforce* 
ment  of  unconscionable  demands.  A  mortgage  on  a  usurious- 
consideration  is  therefore  void  only  as  against  the  mortgagor 
and  those  who  may  lawfully  hold  the  estate  under  him:  Carter 
V.  Claycole,  Bao.  Abr.  Title,  Usury,  E.;  citing  Leon.  807,  pi. 
427;  Bull  N.  P.  224;  Bearce  v.  Bamtow,  9  Mass.  48,  [6  Am.  Dec. 
26.] 

On  this  construction,  if  the  tenant  had  purchased  the  land 
he  might  avoid  a  previous  usurious  mortgage,  although  he  had 
notice  of  such  mortgage  before  the  purchase.  But  the  tenant 
has  no  title  in  the  land  before  redeeming.  He  has  purchased 
only  the  right  to  redeem;  and  if  he  will  not  avail  himself  of 
this  right,  which  is  the  basis  of  his  title,  he  cannot  hold  the 
land;  and,  having  no  title  in  the  land,  he  cannot  be  permitted 
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to  EToid  the  mortgage  by  plea  or  proof  of  osiixy.  The  principle 
ooniended  for  by  the  tenant's  connsel  would  serve  to  encourage 
fraud  and  injusiiee  rather  than  to  restrain  the  taking  of  ex- 
eeasiTe  usury. 

The  objection  to  the  f onn  of  aotiofx  is,  that  the  demandant 
has  not  declared  on  the  mortgage;  and  this  objection  is  sup* 
posed  to  be  supported  by  the  case  of  Erskine  v.  Townsend,  in 
which  it  is  said,  *'That  it  had  been  settled  by  this  court  for- 
merly,  that  if  he,  the  mortgagee,  declare  generally,  and  the 
mortgagor  shall  plead  in  bar  that  the  mortgagee  is  seised  as 
tenant  in  mortgage,  the  condition  of  which  is  broken,  the  ac- 
tion shall  be  barred.''  The  grounds  of  this  opinion  are  not 
stated,  and  it  is  not  easy  to  perceive  on  what  fair  construction 
of  the  statute  it  can  be  supported.  The  object  of  the  statute 
is  to  provide  for  foreclosing  the  mortgage,  and  to  give  a  remedy 
in  equity  to  the  mortgagor.  It  is  admitted  that  before  condi- 
tion broken  the  mortgagee  may  have  judgment  for  possession 
at  common  law;  and  we  see  no  good  reason  why  he  may  not 
have  the  same  judgment  after  condition  broken,  when  the 
object  of  the  suit  is  not  to  foreclose  the  mortgage.  Such  a 
judgment  cannot  be  injurious  to  the  interests  of  the  mortgagor^ 
for  he  may  redeem  at  any  time;  and  if  the  mortgagee  should 
refuse  to  receive  the  money,  he  maybe  considered  in  possession 
for  condition  broken,  at  the  election  of  the  mortgagor,  so  as  to 
entitle  him  to  his  bill  in  equity:  Pomeroy  v.  Winskip,  12  Mass. 
619  [ante,  91]. 

But,  if  we  held  this  point  doubtful,  or  were  satisfied  that  the 
decision  relied  upon  for  the  tenant  is  correct,  it  would  by  no 
means  follow  that  a  mortgagee  must  be  held  to  declare  on  his 
mortgage  deed,  against  an  assignee  of  the  mortgagor.  Such  a 
principle  might  subject  the  mortgagee  to  unnecessaiy  incon* 
venience.  He  might  not  have  it  in  his  power  to  prove  the 
assignment,  or  he  might  be  ignorant  that  the  tenant  claimed  as 
assignee.  But  there  can  be  no  inconvenience  in  requiring  the 
assignee  to  set  forth  his  title  in  his  plea,  if  he  would  avail  him- 
self of  it  to  restrict  the  demandant  to  a  conditional  judgment. 

The  defense  also  must  fail  on  another  ground.  The  plea  of 
nul  diMeisin  puts  in  issue  the  title  to  the  land;  and  as  to  that 
there  can  be  no  question. 

If  the  tenant  had  intended  to  avail  himself  of  the  objection 
made  to  the  form  of  the  action,  he  should  have  pleaded  tbe 
mortgage,  and  have  alleged  that  the  condition  had  been  broken 
before  the  oommenoement  of  the  suit.    As  he  has  not  so 
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pleaded,  it  is  Texy  clear  that  the  demandant  is  entitled  to  j 
ment. 
Judgment  on  the  verdiot. 

A  looent  author  says:  "It  has  somctiines  been  held  thst  the defeose of 
Qsiuy  is  so  ezblosiTely  personal;  that  it  could  not  be  made  by  any  one  but 
the  mortgagor;  that  a  safaseqnent  incombranoer  or  porohaser  cannot  set  it  up. 
Bat  this  doctrine  has  been  generally  abandoned,  and  in  its  place  has  been 
adopted  the  role  that  not  only  the  mortgagor,  bnt  any  person  who  is  seised 
of  his  estate  and  vested  with  its  rights,  may  interpose  this  defense,  although 
a  mere  stranger  cannot.  Thus,  a  voluntazy  assignee  of  the  mortgagor  for  the 
payment  of  his  debts  may  set  up  usury  in  the  mortgage.  So  may  a  judgment 
or  execution-creditor  of  tiie  mortgagor,  or  a  purchaser  of  the  equi^  of  redemp- 
tion, unless  he  has  assumed  the  payment  of  the  mortgage,  or  bought  subject 
to  it,  or  a  second  mortgagee:"  1  Jones  on  Mortgages,  sea  644. 

The  raUo  decidendi^  holding  that  a  purchaser  of  tiie  equity  of  redemptian 
cannot  set  up  the  defense  of  usury,  is  well  and  clearly  stated  by  lliomas  on 
Mortgages,  212,  who  says:  "The  rule  under  which  the  defense  of  usury  is 
denied  to  one  who  has  purdiased  the  mortgaged  premises  from  the  mortgagor, 
subject  to  the  mortgage,  is  founded  upon  l^e  supposition  that  on  the  purchase 
an  allowance  was  made  out  of  the  purchase-money,  with  which  to  redeem  the 
property  purchased  from  the  incumberanpe;  and  that  the  purchaser  oug^t  not, 
under  such  drcumstances,  to  avail  himself  of  a  statute  not  intended  for  his 
benefit.  If  the  subsequent  purchaser  of  the  equity  of  redemption  were  allowed 
to  set  up  usury  as  against  the  mortgage,  it  would  hold  out  no  relief  to  the 
borrower,  but  would  only  be  transferring  his  money  from  the  pocket  of  the 
lender  to  the  holder  of  the  equity  of  redemption,  and  that  too  in  open  viola- 
tion of  his  own  valid  contract." 

It  is  on  the  ground,  therefore,  of  an  estoppel,  that  this  xi^^t  is  denied  the 
purchaser  of  the  equity  of  redemption,  for  in  purchasing  from  the  mcrlgi^or, 
he  recognises  the  validity  of  the  mortgage:  See,  citing  the  principal  caae^ 
Fletcher  v.  Stone,  8  Pick.  263;  ffouaatonie  Bank  v.  Martin^  1  Met  907;  Bustea 
V.  Dudley^  3  Id.  149;  OenriMhr.  Maee^  9Qray,  237.  But  should  the  poxohaaer 
acquire  the  morlgsgor's  title,  liy  asle  under  judgment,  he  would  be  allowed 
thia  right  to  set  up  the  usury:  Thomas  on  Mori^EHges,  21L 
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[ISXASkOO.] 

Abbwf— DwsLUHO-HOXTn  Pboiboib  whoil— a  dweDlag-hoase  is  a  piote^ 
tion  from  arrest  on  civil  process  not  only  to  the  occupant,  his  childzen 
and  domestic  servants,  but  alK>  to  his  permanent  boarders  or  lodgers. 

Tbbbpabs  for  breaking  and  entering  the  plaintiff's  dwelling- 
house,  taking  and  carrying  away  his  goods,  etc. 

The  defendant  justified  as  deputy  sheriff,  and  the  other  de* 
fendants,  as  his  assistants,  pleaded  scTerally.  The  justification 
pleaded  was  that  the  officer,  haying  a  ixqrias  against  one  Ohaae, 
attempted  to  arrest  him,  when  he  fled  into  the  plaintiff's  dweU« 
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ing-hoiiBe,  and  that  the  plaintiff,  upon  request,  haTing  refused 
admission  to  the  officer,  the  latter  opened  a  window,  through 
which  he  entered  the  house  and  made  the  arrest  with  the  aid  of 
the  other  defendants,  whom  he  summoned  to  assist  him.  The 
replication  alleged  that  Chase  was  and  for  a  long  time  had  been 
a  **  lodger  and  boarder"  in  the  house,  and  *'  was  quietly  taking 
his  repose  there  as  one  of  the  family  "  when  arrested.  It  then 
traversed  the  flight  of  Chase.  The  defendants  demurred  spe- 
cially to  the  replication,  for  causes  stated  in  the  opinion. 

ISdler,  for  the  plaintiff. 

Sieama,  for  the  defendant. 

By  Court,  Pabkbb,  C.  J.  The  question  submitted  to  us  in 
this  case  is,  whether  the  plaintiff's  replication  to  the  third  plea 
in  bar  is  sufficient,  in  fonn  and  Substance,  to  avoid  the  defense 
stated  in  the  bar.  (Here  his  honor  recited  the  substance  of  the 
plea  and  replication.) 

To  this  replication  there  is  a  special  demurrer;  and  the  prin- 
cipal cause  of  demurrer  relied  upon  is,  that  it  is  bad  in  sub- 
stance; because,  after  alleging  a  new  fact,  which  of  itself  would 
be  an  answer  to  the  bar,  if  not  traversed,  there  is  a  traverse  of 
a  material  fact  alleged  in  the  bar,  namely,  the  flight  of  Chase 
into  the  house  when  the  officer  was  about  to  arrest  him. 

If  this  cause  is  well  assigned,  then  undoubtedly  the  replica- 
tion is  bad;  for  the  result  of  an  examination  of  all  the  author- 
ities upon  the  subject  by  Sergeant  Williams,  in  his  notes  to 
Saunders,  is  that  when  the  plea  confesses  and  avoids  the  mate- 
rial &cts  in  a  dedaiation,  there  must  not  also  be  a  traverse; 
because  it  shall  not  be  in  the  power  of  a  party,  by  adding  k 
traverse,  to  prevent  the  other  party  from  denying  the  &ctB 
which  avoid  his  title:  1  Saund.  22,  note  2;  Id.  209,  note  8.  If 
this  doctrine  is  applicable  to  the  replication  to  a  plea  in  bar,  as 
well  as  to  the  answer  to  a  declaration,  and  there  seems  to  be  no 
reason  why  it  should  not  be,  then  the  inquiry  is  only  whether 
the  facts  aJleged  by  way  of  inducement  to  the  traverse  are  of  a 
nature  to  avoid  the  defense  set  up  in  the  bar;  and  if  they  are, 
the  taking  a  traverse  upon  another  fact  material  to  the  cause  is, 
according  to  the  authorities,  bad. 

The  fact  alleged  in  the  replication  is,  that  Chase  was  quietly 
reposing  in  the  plaintiffs  house,  being  a  lodger  and  boarder 
there,  when  the  officer  entered.  Is  this  of  itself  an  answer  to 
the  bar,  which  avers  that  the  officer  being  about  to  airest  Chase, 
he  fled  into  the  house  ? 
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This  depends  npon  the  relation  whieh  Chase  had  to  the  family 
of  the  plaintiff;  for  it  is  Teiy  clear  that,  if  the  plaintiff,  or  one 
of  his  family,  had  fled  into  the  house  to  aToid  an  intended  ar- 
rest, the  o£Soer  would  haTe  been  liable  in  trespass  for  entering 
the  house  forcibly  in  pursuit  of  him.  It  would  not  be  so,  if  an 
aziest  had  been  actually  made,  and  the  flight  had  taken  place 
upon  an  escape. 

The  authorities  do  not  clearly  show  what  persons  are  con- 
sidered as  belonging  to  the  family  of  a  householder,  and  so 
having  a  right  to  protection  under  his  castle.  The  Teiy  learned 
judges,  Foster,  Hale  and  Ooke,  in  treating  of  the  inviolability 
of  dwelling-houses,  say  that  the  outer  doors  or  windows  shall 
not  be  forced  by  an  officer,  in  the  execution  of  civil  process 
against  the  occupier,  or  any  of  his  family,  who  have  their 
domicile  or  ordinary  residence  there;  but  that  the  house  shall 
not  be  made  a  sanctuary  for  other  persons;  so  that,  if  a  stmnger, 
whose  ordinary  residence  is  elsewhere,  upon  a  pursuit,  take  refuge 
in  the  house  of  another,  the  house  is  not  his  castle;  and  the 
officer  may  break  open  the  doors  or  windows  in  order  to  execute 
his  process;  and  if  one,  upon  escape  after  an  arrest,  flee  into 
his  own  house,  it  shall  not  protect  him,  etc.:  Foster's  Orovm 
Law,  820;  2  Hale,  117;  I  Id.  469;  5  Co.  93.  According  to 
these  principles,  not  only  the  children  and  the  domestic  ser- 
Tants  of  the  occupier  are  of  his  family,  and  so  entitled  to 
protection,  but  also  permanent  boarders,  or  those  who  have 
made  the  house  their  home,  may  properly  be  considered  a  part 
of  the  family. 

The  purpose  of  the  law  is,  to  preserve  the  repose  and  tran- 
quillity of  families  within  the  dwelling-house;  and  these  would 
be  as  much  disturbed  by  a  forcible  entry  to  arrest  a  boarder  or 
A  servant,  who  had  acquired,  by  contract,  express  or  implied, 
a  right  to  enter  the  house  at  all  times,  and  to  remain  in  it  as 
long  as  they  pleased,  as  if  the  object  were  to  arrest  the  master 
of  the  house  or  his  children.  A  stranger,  or  perhaps  a  visitor, 
would  not  enjoy  the  same  protection;  for,  as  they  hsTc  acquired 
no  right  to  remain  in  the  house,  if  the  occupant  should  refuse 
admission  to  the  officer,  after  his  purpose  and  his  authority  were 
made  knovm,  the  law  would  consider  him  as  conspiring  with 
the  party  pursued,  to  screen  him  from  arrest^  and  would  not 
allow  him  to  make  his  house  a  place  of  refuge. 

The  allegation,  then,  in  the  replication  that  Chase  was  a 
boarder  in  the  house,  and  quietly  reposing  there  as  one  of  the 
family,  would  have  avoided  the  material  allegation  in  the  bar, 
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ihat  he  fled  into  the  house  to  aToid  an  arrest;  for  this  is  what 
he  had  a  right  to  do,  and  being  within,  he  was  safe  against 
arrests,  if  the  honse  was  kept  shat.  This  being  a  new  fact, 
<ooght  to  have  been  pleaded  with  a  yerifioation;  bot,  instead  of 
that,  the  pbuntiff  traverses  a  fact  in  the  bar,  and  thus  precludes 
the  defendant  from  denying  and  patting  in  issoe  the  right  of 
Cihase  to  retire  to  the  house,  and  protect  himself  there  against 
«  forcible  entry  and  arrest. 

The  plaintiff,  by  alleging  the  matter  in  his  replication  before 
the  traverse,  rendered  the  fact  traversed  wholly  immaterial;  for, 
if  Chase  was  a  boarder,  and  one  of  the  fkmily ,  his  having  fled 
from  the  officer,  to  avoid  an  arrest,  gave  no  right  to  the  officer 
to  break  the  honse.  The  case,  therefore,  comes  completely 
within  the  principle  laid  down  in  the  authorities  cited,  and  the 
replication  is,  for  that  cause,  bad. 

It  was  suggested  in  the  argument,  that  the  defendants,  having 
averred  that  they  entered  the  house  in  aid  of  the  officer  after 
the  door  was  open,  being  required  thereto,  they  were  not  tres- 
passers, because  the  officer,  being  in  the  house,  had  a  right  to 
jurest  or  attach  property,  notwithstanding  the  unlawfulness  of 
his  first  entry.  If  this  would  constitute  a  defense  of  itself,  if 
properly  pleaded,  which  we  are  not  willing  to  deny — as  men 
may  innocently,  and  from  a  sense  of  duty,  go  in  aid  of  officers, 
seeing  them  actually  within  the  house,  and  being  ignorant  of 
the  manner  in  which  they  entered — ^we  think  that  the  ignorance 
<of  previous  facts  ought  to  be  averred,  so  as  to  give  opportunity 
to  the  plaintiff  to  traverse  it;  which  is  not  done  in  this  case, 
and  so  would  not  avail  the  defendants,  if  the  replication  had 
been  sufficient. 

Beplication  adjudged  bad. 


WiGGm  V.  Amobt. 

[UICam.1.] 

Babbaxbt. — Td  ooMtitnte  bsiratiy  on  tha  part  of  the  nuMtar  ol  a  thip^  ths 
act  must  ba  eitliar  finwdiilaiit  or  orimiiiAl. 

Assumpsit  on  a  policy  of  insurance,  in  the  usual  form,  on  the 
cargo  of  the  ship  Volant,  on  a  voyage  from  France  to  the 
United  States.  The  facts  were:  While  at  Bordeaux,  the  master 
of  the  Yolant,  by  the  advice  of  the  consignees  of  the  vessel  and 
outward  caigo,  and  upon  consultation  with  the  supercargo, 
took  out  a  commission  as  a  letter  of  marque,  and  increased  the 
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annament  of  his  ship,  with  the  understanding  that  it  was 
solely  for  the  purpose  of  defense  on  the  homeward  voyage,  war 
then  existing  between  England  and  the  United  States.  His 
orders  were  to  retnm  to  the  United  States  as  expeditiously 
as  possible.  When  three  or  four  days  out  from  France,  the 
master  descried  a  strange  yessel,  which  was  supposed  to  be 
standing  for  the  Yolant,  and  attempted  to  avoid  her.  On  a 
nearer  approach,  discovering  her  to  be  weaker  than  his  own 
ship,  he  put  about  and  captured  her  and  sent  her  to  France, 
where  she  was  condemned  as  a  prize.  This  occasioned  a  delay 
of  two  or  three  hours,  when  the  Yolant  proceeded  on  her  way. 
She  was  afterward  captured  by  the  British  and  taken  to  Halifax, 
where  she  was  condemned  as  a  prize.  One  of  the  counts  in 
the  declaration  was  for  a  loss  by  the  barratry  of  the  master  in 
stopping  and  making  the  capture  referred  to,  and  upon  this 
count  the  present  trial  was  had.  There  was  a  verdict  for  the 
defendant,  and  a  motion  for  a  new  trial,  on  the  ground  of  mis* 
direction  by  the  judge,  as  stated  in  the  opinion. 

ShaWf  for  the  plaintiffs,  cited  Marsh.  B.  1,  c.  13,  sec.  6;  4  T. 
B.  33;  Mo8s  v.  Byrom^  6  Id.  83;  VoU^o  v.  Wheeler,  Oowp.  143; 
Lofft,  645,  S.  0.;  Ikurle  v.  Bowcrofi,  8  East,  126;  Kendnck  v. 
Delqfield,  2  Oai.  67;  Wilcox  v.  DtUan  Im.  Ocmpany,  Marsh.  584; 
Condy's  ed. 

Amory,  for  the  defendant. 

By  the  Court,  Pabkbb,  0.  J.  In  this  case,  the  verdict,  which  had 
been  returned  for  the  plaintiffs,  having  been  set  aside  and  a  new 
trial  granted,  on  the  ground  that  the  act  of  stopping  to  man  a 
prize,  which  act  occasioned  a  delay  of  two  or  three  hours,  was 
a  deviation,  the  plaintiffs  have  attempted  on  a  second  trial,  to 
prevail  upon  the  same  facts,  on  the  ground  that  the  deviation 
proved  was  a  barratrous  act  on  the  part  of  the  master;  and  so 
that  the  assured,  not  being  owners  of  the  vessel,  but  merely 
shippers  of  goods,  are,  by  the  express  terms  of  the  policy,  en- 
titled to  recover.  The  verdict  was,  however,  returned  for  the 
defendant,  in  conformity  with  the  direction  of  the  judge,  who 
charged  the  jury  that  the  facts  proved  did  not  show  any  willful 
breach  of  duty  towards  the  owners,  on  the  part  of  the  master, 
nor  any  fraud  or  criminality  in  him. 

The  question  submitted  to  us  1^  the  motion  for  a  new  trial, 
which  has  been  fully  and  ably  argued,  is,  whether  the  charge 
to  the  jury  was  right  in  point  of  law;  or  rather,  whether  the 
facts  proved  in  the  case  did  not  require  a  chaige,  that  an  act  of 
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barratry  had  been  committed  by  the  master  in  the  transaction, 
which  has  ahreadj  been  declared  by  the  court  to  be  a  deviation. 
The  question  is  of  importance,  and  not  altogether  free  from 
diflScolty;  but  as  we  have  unanimously  come  to  a  result,  satis- 
factory to  our  own  minds,  we  do  not  think  it  proper  to  keep  the 
parties  in  suspense  upon  a  question  highly  interesting  to  them, 
for  the  sake  of  giving  a  more  perfect  statement  of  the  reasons 
which  have  brought  us  to  this  result,  than  the  present  oppor* 
tunity  will  enable  us  to  do. 

Our  opinion  is,  that  the  act  alleged  to  be  barratiy  was  a 
simple  deviation  and  not  barratiy.  That  every  deviation  is  not 
barratry  was  solemnly  decided  in  the  last  case,  in  which  the 
subject  has  been  discussed  in  the  court  of  king's  bench  in  Eng* 
land,  the  case  of  Earle  v.  Bowcrofl,  in  which  l4ord  EUenborough 
examined  all  the  preceding  decisions,  and  came  to  the  conclu- 
sion, which  is  wananted  by  a  scrutiny  of  all  the  authorities, 
that  it  is  essential  to  the  offense  of  barratiy  that  the  act  com- 
plained of  should  be  either  criminal  or  fraudulent  on  the  part 
of  the  master. 

Some  of  the  cases  cited  by  the  counsel  for  the  plaintiffs,  con- 
sidered separately,  and  without  relation  to  other  cases  settled 
with  at  least  equal  solemnity,  certainly  give  color  to  the  doc- 
trine that  every  act  of  the  master  which  is  contrary  to  his  duty 
to  his  owners,  and  which  may  be  prejudicial  to  them,  is  bar- 
ratiy, although  accompanied  with  no  crime  or  fraud,  and  even 
although  done  with  an  honest  intention  to  promote  their  in- 
terest. But  we  apprehend,  if  these  cases  are  carefully  inspected 
they  will  be  found  not  to  militate  with  the  rule  laid  down  in 
Earle  v.  Bawcrofi. 

The  strongest  cases  cited  for  the  plaintiffs  is  that  of  Jfoss  v. 
Byram.  There  the  master  had  taken  a  letter  of  marque  for  the 
sole  purpose  of  enticing  seamen  to  ship  for  his  voyage,  and 
without  any  intention  to  use  it  for  any  other  purpose,  he  not 
having  taken  certain  documents  which  were  necessary  to  au- 
thorize him  to  act  under  his  commission.  But  on  his  voyage, 
with  the  assent  of  his  crew,  he  stopped  and  plundered  an  Amer- 
ican vessel,  having  previously  determined  to  cruise  for  prizes. 
Afterwards  he  cruised  for  some  days  out  of  the  course  of  his 
voyage,  and  captured  a  vessel  which  he  sent  into  port,  whither 
he  followed  her  and  libeled  her  as  prize,  as  well  for  the  owners 
as  himself.  Aware  that  he  had  done  wrong,  he  directed  that 
his  cruising  should  not  be  mentioned  in  the  log-book.  In  an 
action  against  the  underwriters  for  a  loss  by  barratiy  of  the 
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master,  fhey  were  held  liable;  and  ifc  was  considered  that  the 
stopping  to  plunder  the  American  vessel  was  in  itself  barratiy, 
because  contrazy  to  his  duty  to  his  owners,  who  were  bound  by 
charter-party  to  proceed  with  the  ship  to  Liverpool  as  speedily 
as  possible.  It  is  not  stated  in  the,  case  that  the  act  was  held 
to  be  either  criminal  or  fraudtdent  on  the  part  of  the  master; 
but  the  decision  seems  to  be  placed  upon  the  ground  that  he 
had  acted  contrary  to  his  duty  to  his  owners,  and  to  their  preju- 
dice. The  defense  made  by  the  underwriters  was,  that  the  con- 
duct of  the  master  did  not  amount  to  barratry,  because  it  did 
not  appear  that  he  intended  to  prejudice  the  interest  of  his 
owners.  But  the  court  determined  that  it  was  immaterial  what 
his  intentions  were,  provided  he  had  violated  his  duty. 

If  this  case  stood  alone,  it  would  go  far  to  support  the 
plaintiff's  claim  in  the  present  action;  for,  although  it  is  difficult 
to  exculpate  the  master  from  fraud  or  perhaps  crime,  that  is,  a 
breach  of  law,  in  cruising  without  having  the  documents  neces- 
sary to  authorize  him  to  cruise,  yet  it  does  not  appear  that  stress 
was  laid  by  the  court  upon  that  point.  But  upon  comparing  this 
with  cases  afterwards  decided,  and  especially  with  that  of  Phyn 
V.  The  .Royal  Exchange  Assurance  Company ,  7  T.  B.  606,  which 
appears  in  the  very  next  volume  of  Term  Beports,  the  inference 
can  hardly  be  avoided  that  the  circumstances  of  the  first  case 
were  considered  to  afford  an  imputation  of  crime  or  fraud  against 
the  master. 

In  this  latter  case,  goods  were  insured  from  London  to 
Jamaica,  and  the  instructions  were  to  proceed  immediately  to 
Jamaica.  The  ship  was  carried  by  current  out  of  her  reckoning 
to  a  certain  point  from  whence  her  direct  course  was  to  the 
south-west,  instead  of  which  the  master  bore  up  to  the  north- 
west about  thirty  miles,  where  he  brought  the  ship  to  anchor. 
There  an  embargo  was  laid,  and  afterwards,  news  having  arrived 
of  war  between  Spain  and  Great  Britain,  the  ship  and  cargo 
were  seized  and  condemned  as  prize.  In  a  suit  against  the 
underwriters  one  count  was  for  a  loss  by  barratry.  It  was  held 
to  be  deviation  and  not  barratry;  and  Lord  Eenyon  held  that  it 
could  not  be  barratry,  without  a  fraudulent  purpose  of  the 
master  at  the  time.  The  jury  found  "  that  the  departure  was  a 
deviation,  owing  to  ignorance  or  something  else,  but  that  it  was 
not  fraudulent;"  and  they  returned  a  verdict  for  the  defendants. 
Upon  the  motion  for  a  new  trial,  the  court  were  clearly  of  opin- 
ion that  there  must  be  fraud  to  constitute  barratry.  And  the 
learned  Justice  Lawrence  said  he  knew  of  no  case  in  which  it  is 
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eaid  that  the  act  of  the  captain  is  barratiy,  merely  because  it 
was  against  the  interest  of  the  owners;  it  must  be  done  with  a 
criminal  intent,  and  that  the  jury  having  negatived  fraud,  had 
negatived  criminality,  and  so,  that  it  was  not  a  barratrous  devia- 
tion. Nothing  can  be  more  explicit  than  this  doctrine  as  laid 
down  by  this  able  judge,  and  if  we  do  not  find  it  overruled  by 
later  decisions,  it  must  be  taken  to  be  the  settled  law  of  England 
that  fraud  or  criminality  is  essential  to  barratry. 

If  the  prior  case  of  M088  v.  Byrom,  had  been  considered  as 
establishing  a  principle  short  of  this,  certainly  some  notice 
would  have  been  taken  of  that  decision.  No  comment  having 
been  made  upon  it,  the  inference  seems  to  be  irresistible  that 
fraud  was  considered  as  the  basis  of  the  decision,  notwithstand- 
ing, by  the  reported  opinion  of  the  court,  it  would  seem  that  a 
breach  of  duty  alone  was  the  ground  of  the  determination.  And 
when  we  find  that  the  facts  in  that  case  show  that  the  master 
acted  unlawfully  in  cruising  without  authority,  and  fraudulently 
in  suppressing  the  evidence  of  his  transactions  in  the  log-book, 
there  ought  not  to  be  thought  any  discrepancy  between  the  two 


The  cases  dted,  which  were  decided  before  those  which  have 
been  commented  upon,  affirm  no  other  principle  than  that  which 
has  been  deduced  from  these  two  principal  cases.  That  of 
VaUefo  V.  Wheeler,  was  a  case  of  illicit  trade  by  the  master.  The 
doctrine  established  by  it  is  well  expressed  in  the  marginal  note. 
It  is,  that  barratry  is  every  species  of  fraud  or  knavery  in  the 
master  or  mariners  of  a  ship,  by  which  the  owners  or  freighters 
are  injured;  and  a  deviation,  if  such,  that  is,  if  fraudulent  or 
knavidi,  is  barratry. 

The  other  case  of  Bosa  v.  Hunter,  is  founded  upon  the  fraud 
of  the  master,  in  dropping  his  anchor  at  the  mouth  of  the  river 
MissJsHippi,  and  going  up  the  river  for  fraudulent  purposes  of 
his  ovm,  instead  of  proceeding  immediately  to  New  Orleans, 
which  was  the  termination  of  the  voyage  insured. 

No  new  question  seems  to  have  arisen  upon  the  subject  in 
England  until  the  case  of  Earle  v.  Bawcroft;  and  the  doctrine 
we  have  adopted  is  most  fully  and  explicitly  recognized  in  that 
case  by  Lord  EUenborough.  The  onily  point  which  seemed  to 
be  unsettled  before  that  case,  was,  whether  an  act  of  the  master, 
although  criminal,  was  barratry,  unless  he  intended  by  it  to 
injure  or  defraud  his  owners.  It  seems  extraordinary  that  such 
a  doubt  should  have  existed;  and  yet  we  find  it  contended  at  so 
late  a  period,  that  an  illicit  trading  with  the  enemy  was  not 
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barratiy ;  because  the  master  had  in  Tiew  the  benefit  of  his  owneis 
rather  tiian  his  own.  To  settle  this  point  only  was  thought  to 
require  an  elaborate  argument  of  the  Lord  Chief  Justice;  but 
he  is  careful  to  prevent  any  inference  being  drawn  against  the 
principle,  before  so  well  settled,  that  without  fraud  or  crime 
there  can  be  no  barratry;  and  he  closes  his  argument  with  a 
caution  not  to  infer  from  it  that  simple  deviation  can  be  turned 
into  barratry,  to  the  prejudice  of  underwriters;  for  he  says  there 
is  no  case  in  which  barratry  can  exist  without  fraud  or  crime. 

We  think  after  this  view  of  the  various  decisions  in  England, 
there  can  be  no  longer  a  doubt  as  to  the  state  of  the  law  there 
on  this  subject;  and  there  is  no  reason  why  the  same  doctrine 
should  not  be  admitted  here.  We  have  no  decisions  which  mil- 
itate with  it;  and  there  is  no  reason  why  barratry,  which  is  in 
itself  criminal  and  odious,  should  be  imputed  to  conduct  here 
which  would  not  have  that  character  in  England. 

There  may  be  violations  of  duty  by  a  master,  which  may  sub- 
ject him  to  actions  by  his  owners,  and  to  suitable  damages 
without  charging  him  with  barratry;  and  it  is  for  barratry  only, 
according  to  its  technical  definition  and  meaning,  that  under- 
writers have  stipulated  to  answer.  Inferior  misconduct  is  an 
affair  between  the  owners  and  the  master,  for  which  the  under- 
writers upon  a  policy  do  not  undertake  to  indemnify;  and  there 
is  no  reason  that  they  should,  since  they  seldom,  if  ever,  have 
a  voice  in  the  appointment  of  the  master. 

Considering  it,  then,  as  well  settled  law,  that  a  fraudulent 
purpose  or  criminal  act  is  essential  to  barratry,  we  are  to  in- 
quire whether,  from  the  facts  existing  in  this  case,  either  can 
be  fairly  imputed  to  the  master  of  the  Volant  in  her  voyage 
from  France  to  the  United  States. 

It  has  been  before  decided  in  this  action  that  increasing  the 
armament  of  the  ship,  and  taking  a  commission  as  a  letter  of 
marque,  furnished  no  cause  of  complaint  to  any  one..  This 
alone,  even  if  done  without  the  assent  of  the  owners,  would 
not  have  been  barratry.  But  it  appears  that  for  this  the  master 
had  the  adrice  and  approbation  of  the  agents  of  the  owners 
and  shippers,  and  of  the  person  who  acted  with  him  as  super- 
cargo. It  is  found  by  the  verdict  that  he  did  not  cruise  or 
even  chase;  the  last  of  which  acts  would  have  been  justifiable 
as  regarded  his  owners,  if  there  had  been  no  restriction  upon 
his  use  of  the  commission;  and  even  the  underwriters  could 
not  complain  if  they  also  in  the  policy  had  assented  to  his  tak- 
ing the  commission.    But  it  was  understood  that  his  oommis- 
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8ton  and  his  armament  were  for  defense  onlj;  and  contrary  to 
this  understanding,  as  it  is  supposed,  be  captured  a  yessel 
which  he  had  been  endeaToring  to  avoid;  and  in  making  this 
capture  he  put  about  and  was  delayed,  not  by  sailing  out  of  his 
course,  but  in  manning  his  prize,  two  or  three  hours.  Was  this 
a  fraudulent  act?  He  certainly  did  not  intend  to  capture  the 
Tessel  for  himself  alone;  for  she  was  libeled  for  the  owners. 
And  although  this  alone  would  not  excuse  him,  yet  it  may  well 
be  considered  as  evidence  of  innocent  intentions.  Was  it  a 
gross  malversation  in  him,  as  in  one  of  the  cases  cited?  It 
appears  that  what  he  did  was  by  advice  of  the  supercargo,  wlio 
was  on  board,  of  odc  of  the  shippers  of  the  goods  and  of  all 
the  crew.  Ought  it  not  rather  to  be  considered  as  a  mistake  of 
his  duty  under  these  circumstances?  And  may  he  not  have  in- 
nocently been  mistaken  when  he  had  a  commission,  by  the  con- 
sent of  all  concerned,  with  no  other  restriction  upon  it  than  an 
understanding  that  he  was  to  act  only  on  the  defensive  ?  And 
might  not  even  a  discreet  man  have  supposed  that  to  have  taken 
a  vessel  which  was  thrown  into  his  power,  was  no  infringement 
of  the  understanding  that  he  was  to  use  his  commission  de- 
fensively only? 

If  these  are  fair  inferences  from  his  conduct,  there  was  no 
fraud;  and  the  jury  must  have  so  found  if  that  question  had 
been  precisely  put  to  them.  Was  the  taking  of  a  prize  a  crim- 
^pal  act?  This  cannot  be  pretended,  for  the  vessel  captured 
was  in  the  power  and  possession  of  the  enemy,  and  his  com- 
mission fully  authorized  him  to  make  prize  of  her.  There 
being  then  no  fraud  and  no  crime,  there  can  be  no  barratry. 

It  is  said  that  he  acted  contrary  to  his  duty  to  his  owners, 
because  his  orders  were  to  proceed  immediately  home  from 
France.  Without  considering  at  this  time  whether  the  subse- 
quent proceedings  in  France  ought  not  to  be  considered  as  a 
qualification  of  those  orders  given  so  long  before,  it  is  a  suffi- 
cient answer  to  say  that  this  may  be,  and  yet  no  barratry.  In 
the  case  of  Phyn  v.  The  Boyal  Exchange  Assurance  Company ^  the 
orders  were  to  proceed  with  all  possible  expedition;  yet  there 
was  a  delay  and  a  deviation,  which  was  held  not  to  have  been 
barratry.  Whether  the  master  acted  contrary  to  his  duty  to 
his  owners  under  all  the  circumstances  of  the  case  before  us, 
may  be  a  question;  but  it  is  not  necessary  now  to  decide  it. 

It  has  been  urged  by  the  counsel  for  the  plaintiffs,  with  as 
much  force,  as  iseal  and  eloquence,  without  authority,  can  give, 
that  the  former  decision  in  this  case,  by  which  the  underwriters 
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were  discharged,  because  the  Teij  act  now  complained  of  was 
a  deviation,  necessarily  draws  after  it  at  this  time  a  decision 
that  the  same  act  was  barratry;  because  the  shippers  and 
owners  lose  their  insurance  by  this  act  of  the  master. 

But  this  is  assuming  that  there  can  be  no  deviation  without 
barratry,  which  is  contradicted  by  all  the  authorities.  The  un- 
derwriters stand  upon  their  legal  rights  under  this  contract. 
They  avoid  liability  by  showing  that  the  voyage  has  not  been 
performed  according  to  the  implied  warranty  in  the  policy.  If 
they  ask  for  law  it  must  be  dealt  to  them.  But  we  are  not  at 
liberty  because  a  misfortune  has  occurred,  for  which  no  indem- 
nity can  be  had  in  one  form  to  give  it  another  against  the 
principles  of  law.  In  order  to  help  the  assmred  we  cannot 
hold  that  to  be  barratry  to  which  the  law  has  not  given  thai 
character. 

Judgment  on  the  verdict. 

For  cases  on  barratry  sse  Wilcox  v.  (Inkm  Ins,  Co.,  4  Am.  Deo.  480;  Cfrom* 
tUkU  V.  BaU,  2  Id.  37fi.  The  definition  of  baxratiy  in  this  case  is  followed 
by  Woodbury,  J.,  in  Joy  v.  Alien,  2  Wood.  &  M.  320. 


Wood  v.  New  England  Marine  Insurance  Go. 

[14  Mabs.  81.] 

iNflUBASCB — Wnxsf  Vessel  deemed  "at  Sea*'* — A  vessel  was  insured  for 
twelve  calendar  months,  with  an  agreement  that  if  she  should  be  at  sea 
when  the  year  expired,  the  risk  should  continue  at  an  agreed  premium 
until  she  reached  her  port  of  discharge;  and  it  was  held  that  being  in  a 
foreign  port  at  the  expiration  of  the  term,  having  been  captured  and 
carried  thither  against  the  will  of  the  master,  she  was  stUl  "at  sea** 
within  the  meaning  of  the  policy. 

Idem — Excepted  Risk. — An  exception  in  a  policy  of  insurance  against  any 
loss  arising  from  the  violation  of  existing  laws  or  regulations  of  belligerent 
nations,  restricting  neutral  commerce,  does  not  cover  a  loss  ooourxing  from 
the  violation  of  any  decree  subsequently  made. 

AssuMPBTT  upon  a  policy  of  insurance  upon  the  brig  Sally-Ann 
for  a  total  loss.  Plea,  the  general  issue.  Yer^ct  for  the 
plaintiff,  subject  to  the  opinion  of  the  court  upon  an  agreed 
statement  containing  the  following  material  facts:  The  defend- 
ants executed  the  policy  declared  upon,  on  December  24, 1806, 
insuring  the  vessel  for  twelve  calendar  months  from  the  day  of 
her  departure  from  Newburport  **to  every  port  or  place  to 
which  she  may  proceed,  excepting  the  West  Indies."    At  the 
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foot  of  the  policy  there  was  this  memorandum  in  writing: 
"  Should  this  vessel  be  at  sea  at  the  expiration  of  the  above 
period,  the  risk  is  to  be  continued  until  her  arrival  at  a  port  of 
discharge.  It  is  understood  the  company  are  not  liable  for  any 
loss  or  expense  arising  from  the  violation  of  the  existing  laws 
or  regulations  of  any  of  the  belligerent  powers  restricting 
neutral  commerce."  Within  the  year  the  vessel  sailed  from 
Beverly  for  Amsterdam.  On  the  voyage,  she  was  captured  by 
an  English  letter  of  marque,  on  the  pretense  that  she  was  bound 
to  an  enemy's  port,  and  was  carried  to  Bristol,  where  she  was 
when  the  year  expired.  As  soon  as  possible  after  her  arrival, 
the  master  procured  her  release,  and  proceeded  on  his  voyage 
to  Amsterdam.  Arriving  off  the  Texel,  the  vessel  was  captured 
by  a  French  privateer  under  the  **  Milan  decree,"  then  lately 
promulgated  by  the  French  emperor,  for  having  come  from  a 
British  port  and  having  been  spoken  with  by  British  cruisers, 
and  was  afterwards  libeled  and  condemned  as  a  prize.  The 
captain  did  not  know  of  the  existence  of  the  **  Milan  decree  " 
when  he  sailed  fro|i  Bristol.  The  question  was:  1.  Whether 
the  vessel  was  "  at  sea,"  within  the  meaning  of  the  policy  when 
the  year  expired;  i&id,  2.  Whether  the  loss  for  the  pretended 
violation  of  the  ''  l^jan  decree  "  was  covered  by  the  exception 
above  recited.         W 

PreaoM  and  Hubbard ,  for  the  plaintiff,  cited  8coUy.  Thompeon, 
4  Bos.  &  P.  181;  Bobinscm  v.  Marine  Ins.  Co.,  2  Johns.  89. 

Oarham,  for  the  defendants. 

By  the  Court,  Pabkkb,  C.  J.  Several  questions  have  presented 
themselves  in  this  case,  of  somewhat  difficult  solution,  but  we 
are  now  ready  to  decide  them. 

The  first  respects  the  duration  of  the  risk;  whether  it  con- 
tinned  to  the  time  when  the  ship  was  captured  by  the  French 
privateer.  At  that  time  the  year,  which  was  contemplated  as 
the  termination  of  the  policy,  had  expired.  But  by  the  terms 
of  the  policy,  if  the  ship  was  at  sea  when  the  policy  expired, 
the  risk  was  to  continue  until  the  voyage  should  be  completed; 
and  an  additional  premium  by  the  month  was  to  be  paid,  until 
the  termination  of  such  voyage.  At  the  expiration  of  the  year, 
the  ship  was  not  literally  at  sea,  but  was  in  a  British  port, 
whither  she  had  been  carried  against  the  will  of  the  master. 

Was  she,  then,  within  a  fair  construction  of  the  contract, 
within  the  intent  of  the  parties,  at  sea  ?  We  think  she  was. 
She  was  absent  on  a  voyage  which  had  been  coi^menced  within 
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the  time  of  the  original  risk.  She  would  have  been  protected, 
upon  that  voyage,  to  Amsterdam  and  back  again;  because  within 
the  common  meaning  of  the  tenn  **at  sea,"  which  was  un- 
doubtedly adopted  by  these  parties.  A  vessel  is  considered  in 
that  condition  while  on  her  voyage  and  pursuing  the  business 
of  it;  although  during  a  part  of  the  time  she  is  necessarily 
within  some  port,  in  the  prosecution  of  her  voyage.  The  in- 
tention, in  prolonging  the  risk  beyond  twelve  months,  was 
unquestionably  to  give  the  ship  protection  under  the  policy,  in 
case  that  time  should  expire,  while  the  vessel  should  be  em- 
ployed in  some  unfinished  voyage;  and,  whether  in  a  foreign 
port,  or  actually  upon  the  high  seas,  we  believe  there  was  no 
difference  in  the  contemplation  of  the  parties,  when  the  contract 
was  made. 

The  policy  being  in  operation  at  the  time  of  the  capture, 
the  next  question  is,  whether  the  loss  happened  within  any 
peril  insured  against.  And  here  we  must  ascertain  what  was 
the  loss  complained  of.  It  is  the  capture  by  a  French  privateer, 
on  the  pretext  that  the  ship  had  come  froip  a  British  port,  and 
had  been  spoken  with  by  British  cruisers.  This  is  certainly 
within  the  general  risks  provided  against^in  the  policy;  for  it 
was  an  arrest  and  detention  and  final  ^s,  by  the  force  and 
violence  of  subjects  of  the  then  emperor  ^France.  We  must, 
therefore,  consider  the  exception  in  the  memorandum  at  the  foot 
of  the  policy,  and  see  whether  by  that  the  underwriters  are  dis- 
charged. 

This  exception  is  from  any  loss  or  expense  arising  from  the 
violation  or  the  existing  laws  or  regulations  of  any  of  the  belig- 
erent  powers  restricting  neutral  commerce.  At  the  time  of  exe- 
cuting the  policy,  the  Berlin  decree  of  the  emperor  of  France 
was  existing;  but  no  other  decree,  either  of  France  or  Great 
Sritain  were  in  force,  which  restricted  neutral  commerce.  Had 
^e  vessel  been  captured  under  that  decree,  the  underwriters 
^ould  have  been  dischaiged.  But  upon  examination  of  that 
fdecree,  we  do  not  find  any  of  its  provisions,  which  would  have 
subjected  this  vessel  to  capture.  It  does  not  appear  that  she 
had  articles  of  English  growth  or  manufacture  on  board,  or 
those  of  her  colonies.  By  the  terms  of  that  decree,  vessels 
coming  from  a  British  port  were  prohibited  from  entry  into  a 
port  of  France  or  her  dependencies;  but  they  were  not  thereby 
made  liable  to  confiscation,  unless  there  had  been  a  false  decla- 
ration of  the  master  or  others  on  board,  to  evade  this  article 
of  the  decree. « 
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At  the  time  of  the  capture,  the  Milan  decree  was  in  force, 
irhioh  subjected  the  ship  to  capture,  if  coming  from  an  English 
port,  or  if  she  had  been  spoken  with  by  British  cruisers.  Now, 
although  this  vessel  would  probably  have  been  taken  uuder  pre- 
text of  the  Berlin  decree,  had  the  Milan  decree  not  been  passed, 
as  the  system  of  plunder  was  then  in  full  operation,  yet  as 
another  decree  existed,  which  authorized  French  cruisers  to 
oaptore  yessels  situated  like  this,  we  must  suppose  she  was  cap- 
tured under  the  latter,  and  not  under  the  former  decree:  Caitsa 
firvpmqua^  non  remoia  ^pectatur.  And  by  the  allegations  of  the 
libel,  it  appears  that  it  was  under  the  last-mentioned  decree 
that  the  ship  was  claimed  bj  the  captors  as  prize. 

This  narrows  the  question  to  the  point  whether  the  term 
^'  existing  decrees  "  as  used  by  the  defendants  in  the  exception 
to  their  liability  under  the  policy,  can,  by  fair  construction, 
comprehend  the  Milan  decree.  And  we  should  willingly  yield 
to  the  construction  uiged  for  the  defendants,  if  it  were  con- 
sistent with  the  most  liberal  use  of  terms  as  they  are  commonly 
used  by  merchants.  But  it  must  be  considered  that  the  under- 
writers were,  in  this  respect,  making  their  own  baigains,  and 
inserting  their  own  phraseology;  the  object  being  to  secure 
themselves,  by  the  exception,  against  a  risk,  which,  in  the  body 
of  the  policy,  they  had  incurred. 

What  did  they  intend  to  provide  against?  Surely  against  any 
decrees  then  in  force,  whether  known  or  unknown.  The  in- 
genuity of  the  belligerent  powers,  and  particularly  of  the  French 
emperor,  in  manufacturing  decrees  against  neutral  commerce, 
was  not  foreseen,  or  at  least,  not  sufficienUy  provided  against. 
At  any  rate,  it  was  thought  enough  to  secure  themselves  against 
any  decrees  already  in  force.  Hie  Berlin  decree  had  passed, 
and  was  probably  heard  of  when  the  policy  was  effected.  It 
might  have  been  supposed  that  a  retaliatory  or  countervailing 
decree  would  immediately  be  made  by  Great  Britain.  It  was 
thought  sufficient  to  provide  against  such  decrees  as  were  in 
force  on  the  twenty-fourth  day  of  December,  1806.  Had  it 
been  designed  to  secure  against  all  such  decrees  as  should  be 
made  during  the  risk  under  the  policy,  surely  more  apt  words 
would  have  been  taken  than  those  made  use  of  in  their  mem- 
orandum. At  any  rate,  we  cannot  distort  language  so  as  to 
make  the  term  "  existing  "  mean  something  which  is  to  be  made 
to  exist  afterwards. 

It  is  thought  hard  that  the  defendants  should  be  made  liable 
lor  a  loss  happening  from  means  which  neither  party  calculated 
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upon  when  the  contract  was  made.  Bat  it  does  not  differ  from 
the  case  of  the  breaking  out  of  a  war  which  occasions  a  captore; 
when  at  the  making  of  a  policy  the  most  profound  peace  ex- 
isted, and  there  were  no  symptoms  of  approaching  war.  In 
such  a  case  the  underwriter  loses,  because  he  did  not  guard 
himself  in  the  policy. 

With  respect  to  going  into  England,  and  thus  exposing  the 
ship  to  the  rapacity  of  the  French,  under  their  monstrous 
decrees,  this  appears,  by  the  statement,  to  have  been  wholly 
involuntaiy  on  the  part  of  the  master;  and  his  sailing  for  Am- 
sterdam was  not  a  violation  of  duty,  because  he  did  not  know 
of  the  Milan  decree;  and  his  permission  to  sail  for  Amsterdam 
from  Bristol  sujSciently  exculpates  him,  on  account  of  the 
British  orders  in  council.  The  British  ports  could  not  be  con- 
sidered as  under  blockade,  by  virtue  of  the  Berlin  decree,  when 
there  was  notoriously  no  force  there  to  carry  it  into  execution; 
and  a  seizure  and  condemnation  on  that  ground  would  have 
been  considered  a  Tiolence  not  justified  by  the  law  of  nations. 
Indeed,  the  decree  itself  did  not  expose  vessels  to  capture  for 
coming  from  English  ports,  but  only  prevented  their  being  re- 
ceived at  French  ports.  It  was,  therefore,  no  breach  of  daty  in 
the  master  to  leave  Bristol,  and  sail  for  Amsterdam.  Although^ 
by  the  letter  of  the  Berlin  decree,  his  vessel  might  have  been 
turned  away  on  that  account  from  Amsterdam,  yet  she  was  not 
made  liable  thereby  to  capture;  and  the  master  might  well  have 
supposed  that,  as  he  had  been  carried  into  the  English  port  by 
force  and  constraint,  the  decree  would  not  be  enforced  against 
him. 

It  has  been  said  in  argument  that  the  ignorance  of  the  ex- 
istence of  the  Milan  decree  on  the  part  of  the  master  does  not 
the  less  expose  the  owners  to  the  loss  of  their  insurance,  be- 
cause he  sailed  from  England  in  violation  of  the  letter  of  that 
decree.  But  we  see  it  nowhere  decided  that  a  vessel  sailing 
from  a  neutral  country  to  a  blockaded  port,  or  a  neutral  vessel 
sailing  from  the  blockaded  port  of  a  belligerent,  the  owners  and 
masters  having  no  knowledge  of  the  blockade,  thereby  becomes 
liable  to  be  made  prize.  There  may  be  a  presumption  of 
knowledge  where  a  blockade  actually  exists,  which  will  defeat 
the  excuse  of  ignorance.  But  in  this  case  there  was  not,  nor 
could  there  be  any  blockade  of  the  English  ports;  and  there 
was  nothing  from  which  the  knowledge  of  the  master  could  be 
inferred  of  the  exposure  of  his  ship  under  the  Milan  decree,  ex- 
oept  that  it  bad  been  published  in  England  before  he  sailed 
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from  thence.  But  this  inference  is  rebutted  by  the  verdict  of 
the  jury. 

Upon  tbe  wholcy  we  think  the  loss  in  this  case  comes  within 
the  policy  according  to  the  fair  principles  of  coostruction,  and 
not  within  the  memorandum,  luider  which  the  defendants  would 
shelter  themselTcs. 

The  premium  being  stated  in  the  policy  at  one  per  cent,  per 
month  during  the  continuance  of  the  risk,  and  it  being  agreed 
that  the  amount  of  it  shall  be  deducted  from  the  sum  adjudged 
to  the  plaintiff,  it  is  necessary  that  we  should  decide  the  time 
for  which  the  plaintiff  is  held  to  pay  it  under  the  circumstances 
of  the  case;  and  it  is  our  opinion  that  the  same  is  recoverable 
from  the  commencement  of  the  risk  until  the  time  when  the 
final  compromise  took  place  between  the  captors  and  the 
master. 


In  Ooohn  T.  Ke»  England^  etc  /««.  Co.»  12  Gny,  51C^  the  decision  in  this 
ease  is  limited,  where  it  is  said  regarding  tbe  principal  case:  "The  broad 
doctrine  is  stated  in  tbe  opinion  of  the  ooort  deliTered  in  tbat  case,  that  a  Tea- 
sel is '  at  sea,'  within  the  meaning  of  tbat  clause  in  the  policy,  *  while  on  her 
voyage  and  pmsoing  the  bosiness  of  it,  althongb  dnring  that  time  she  is  neo* 
esaarily  in  some  port^  in  the  prosecution  of  her  voyage.*  To  that  case,  as  an 
authority,  it  is  objected,  however,  that  the  facts  thereof  well  authorised  the 
plaintiff  to  maintain  his  action  independently  of  any  such  doctrine  as  was 
stated  in  the  opinion  of  the  court,  and  now  relied  on  as  an  anthmitative 
adjudioation  of  the  present  question.  •  •  •  The  only  pointy  therefore, 
required  to  be  decided  in  that  case,  was  whether  the  vessel,  not  having  reached 
Amsterdam  within  the  year,  and  having  been  in  a  port  only  as  carried  there 
by  force  by  »  British  private  armed  vend,  was,  within  the  meaning  of  tbe 
policy,  '  at  sea '  al  the  expiration  of  the  year.  Assuming  the  putting  in  and 
stay  at  Bristol  to  be  an  act  for  which  the  assured  was  not  responsible,  and 
not  affecting  the  policy,  the  case  was  clearly  for  the  plaintiff  as  to  the  dura- 
tion of  the  risk,  and  this  without  deciding  the  question  now  raised.**  So  it 
was  determined  that  a  policy  of  insurance  upon  a  ship  for  a  year,  and  **  if  the 
■hip  is  at  sea  at  the  end  of  tiie  year,  then  to  continue  at  pro  rata  premium 
until  she  arrives  at  her  port  of  destination,**  terminates  when  the  ship  at  the 
end  of  the  year  is,  or  afterwards  first  arrives,  at »  place  to  which  she  is  sent 
to  tske  in  cargo,  although  it  ii  not  a  port  by  law,  but  an  open  roedstead» 
with  no  haven,  harbor,  or  custom-house,  snd  is  not  her  final  destination.  In 
Wanhington  Ins,  Co,  v.  WhiU^  Oray,  J.  thus  refers  to  the  principal  case:  "  In 
Wood  V.  New  Eng,  Ina,  Co.  the  point  adjudged  was,  that  a  vessel,  which  at 
the  expiration  of  the  year  was  actually  in  a  port  into  which  she  had  been  car- 
ried by  overwhelming  force  while  proceeding  on  her  voyage  on  the  high  aeas, 
was  'at  sea*  within  the  meaning  of  such  a  clause.  The  authority  of  the 
decision  has  been  limited  to  that  point,  and  the  more  general  dicta  of  Chiel 
Justice  Parker  in  delivering  the  opinion  disapproved  in  the  later  '^ —  ** 
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Gayetty  v.  Bethune. 

[U'IUm.4,9,] 

EiOBT  BT  PuaoBiFTioir. — ^No  period  thort  of  twmity  yim  la  aofSmnt  te 
niae  the  premimption  of  »  grant  to  an  eaaemeQt;  an4  to  eatabliah  a  pr»- 
aoriptiYe  rights  there  must  be  an  nninteirapted  advene  enjoyoient  under 
a  claim  of  right. 

Wat  bt  Exprsss  Gbant. — ^A  grant  of  land,  with  "  all  the  privil^gea  and 
appnrtenanoea  thereto  belonging'*  wiU  not  give  an  easement  not 
already  exiating. 

Wat  bt  NaonsiTT. — A  way  of  neoeanty  ezittp  only  when  there  ia  no  other 
oatlet  to  a  paUio  highway. 

AoTiON  on  the  case  for  disturbing  the  plaintiff  in  the  enjoy- 
ment of  a  way.  The  cause  was  submitted  upon  the  following 
agreed  facts:  In  ITSS,  Catherine  Winthrop,  being  seised  in  fee 
of  a  certain  messuage  in  Boston,  bounded  easterly  on  Oomhill 
Square,  measuring  forty-six  feet,  and  extending  westerly  to  land 
belonging  to  the  county,  conveyed  the  same  with  the  appurte- 
nances to  Henry  Deering,  who  owned  the  adjoining  tenement. 
The  whole  front  line  of  the  land  so  conveyed  was  then,  as  now, 
covered  by  a  brick  dwelling-house,  through  the  southerly  end  of 
which  is  a  passage  four  feet  wide,  with  a  gate  or  door  at  each 
end  leading  from  said  messuage  into  Gomhill  Square.  In  1765 
Deering  conveyed  to  one  Apthorp  the  premises  aforesaid,  to- 
getbef  with  the  said  adjoining  tenement,  bounded  on  Comhill 
Square  easterly  thirty-nine  feet,  and  consittmg  then  and  now  of 
a  dwelling-house  erected  on  the  north  line  one  hundred  and 
fifty  feet  in  depth,  with  a  yard  on  its  south  side  twenty  feet 
wide,  extending  from  Comhill  Square  to  the  county  land.  In 
1767  both  said  messuages  were  conveyed  by  Apthorp  to  G. 
Bethune,  father  of  the  defendant,  who  died  seised  of  tiie  same 
in  1785,  and  partition  of  whose  estate  was  made  among  his 
heirs  in  1801,  by  commissioners,  pursuant  to  statute.  From 
the  death  of  Bethune  until  said  partition,  Thomas  English,  as 
agent  for  the  heirs,  leased  both  tenements  from  year  to  year, 
specially  granting  to  the  lessees  of  the  northern  tenement  permis- 
sion to  cany  wood  and  hay,  and  to  pass  with  carriages  over  said 
southern  tenement  through  a  gate  in  the  fence  between  them,  and 
making  a  corresponding  reservation  in  the  leases  of  the  south- 
eru  tenement.  In  the  said  partition  the  southern  tenement, 
with  all  the  privileges  and  appurtenances  to  the  same  belong- 
ing, was  set  off  to  English  and  wife,  who  conveyed  to  the  de- 
fendant, and  the  northern  tenement  was  set  off  to  the  heirs  of 
Edmund  Dunkin,  and  about  six  years  ago  was  conveyed  to  the 
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plaintiff,  no  mention  being  made  in  the  partition  of  any  right 
of  way  over  the  eonthem  tenement,  though  a  similar  way  was 
expressly  granted  to  one  of  the  heirs  over  land  in  Cambridge 
assigned  to  another  of  them.  For  more  than  thirty  years  prior 
to  1816,  the  successiTe  tenants  of  the  tenement,  now  owned  by 
the  plaintiff,  have,  at  their  convenience,  passed  and  repassed 
continually  with  carriages  and  carts  from  Oomhill  Square  to  tho 
said  tenement,  through  the  yard  of  the  messuage  now  owned 
by  the  defendant;  and  there  is  an  ancient  gate  in  the  fence  be- 
tween the  two  estates,  the  fastenings  being  on  the  plaintiff^a 
side  of  the  fence.  There  was  an  ancient  building  on  the  plaint- 
iffs estate,  formerly  occupied,  but  probably  not  originally  con-' 
struoted,  for  a  bam,  which  fell  down  from  age  and  decay  about 
sixteen  years  before  the  commencement  of  the  action.  Prior  to 
his  purchase  the  plaintiff  had  a  lease  of  said  estate  from  Ed- 
mund Dunkin  for  three  years,  in  which  were  the  words,  ''  with 
the  privilege  of  a  passage-way  through  the  yard  of  the  house 
adjoining  south  of  said  premises,  for  wood,  hay,  and  wheel- 
carriages,  to  pass  to  and  from  said  house  and  yard."  The 
plaintiff  bought  said  estate  of  the  heirs  of  Edmund  Dunkin  at 
auction,  and  at  the  sale  the  auctioneer  stated  that  the  estate 
would  be  sold  with  the  privilege  of  a  cart  or  carriage-way 
through  the  yard  of  the  southern  tenement,  but  the  defendant 
was  not  present  and  knew  nothing  of  the  sale.  Neither  in  the 
deed  to  the  plaintiff  nor  in  any  of  the  ancient  deeds  was  there 
any  mention  of  the  passage-way,  but  they  all  contain  the  usual 
expression  of  ''  all  privileges  and  appurtenances,"  and  in  those 
of  Deering  to  Apthorp  and  of  Apthorp  to  Bethune  there  is 
granted  the  following  privilege:  ''also  the  free  and  uninter- 
rupted liberty,  use  and  privilege  of  the  well  and  pump  standing 
in  the  passage-way,  that  is  between  the  hereby  granted  prem- 
ises and  the  brick  church."  There  is  no  carriage-way  into  the 
yard  of  the  plaintiff  but  through  the  defendant's  yard.  On  the 
ninth  of  February,  1816,  the  defendant  shut  up  the  way  through 
his  yard,  and  forbade  the  plaintiff  to  use  it  any  longer. 

W.  SuUivan,  for  the  plaintiff,  cited  WhaUey  v.  Thompson,  1 
Bos.  &  P.  871;  Holcro/t  v.  Heel,  1  Id.  400;  Bull.  N.  P.  74; 
Campbell  v.  Wilson,  8  East,  294;  Daniel  v.  North,  11  Id.  874; 
BaUard  v.  Dyson,  1  Taunt.  279;  6  Id.  811;  Plowd.  170;  Oro. 
Jac.  170, 190;  Noy,  84;  6  Mod.  8;  2  Lutw.  1487;  2  Sid.  Ill; 
Howion  V.  Frearson,  8  Term,  50. 

Amory,  for  the  defendant. 
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By  Court,  Pabxsb,  0.  J.  The  plaintiff  in  this  action  demanda 
damages  against  the  defendant  for  an  alleged  wrong  in  inter- 
rupting him  in  the  use  of  a  way  or  passage  from  land  in  the 
rear  of  a  certain  tenement,  of  which  he  is  seised  in  fee,  over 
land  adjoining  which  belongs  to  the  defendant,  into  the  square 
sometimes  called  Church  Square  and  sometimes  Comhill  Square, 
which  is  in  the  rear  of  the  block  of  buildings  standing  npon 
upon  the  former  site  of  the  old  brick  meeting-house. 

His  counsel  would  derive  his  right  to  the  easement  claimed, 
by  showing  from  the  facts  agreed  that  he  acquired  it  by  pre- 
scription, or  by  so  long  a  use  as  raises  a  presumption  of  a  grant, 
or  by  operation  of  h&w  as  a  way  of  necessity,  and  he  expects  to 
prevail  upon  one  or  other  of  these  grounds. 

With  respect  to  a  prescriptiTe  right,  as  those  terms  are  com- 
monly used,  that  is,  an  adverse  claim  and  exerdse  of  the  right 
for  sixfy  years,  there  can  be  no  pretense  of  succeeding  upon  this 
ground.  For  the  plaintiff's  title  to  the  estate  to  which  the 
easement  is  supposed  to  be  appurteuant,  did  not  commence 
until  about  six  years  before  the  commencement  of  the  action, 
and  before  that  period  he  had  held  the  same  estate  under  a 
lease  from  year  to  year  for  three  years,  which  was  the  first  con- 
nection he  ever  had  with  the  estate.  Nor  can  he  avail  himself 
of  any  antecedent  use  of  the  easement  by  his  grantor  sufficient 
to  support  a  prescriptive  title,  for  he  did  not  become  proprietor 
until  the  year  1801 — less  than  twenty  years  ago.  Previously  to 
that  period,  as  far  back  as  the  year  1723,  both  the  estates  were 
owned  by  one  and  the  same  person;  Deering  being  the  proprie- 
tor in  that  year;  Apthorp  from  the  year  1765  to  the  year  1767, 
and  from  that  time,  Bethune,  until  his  death  in  the  year  1785. 
During  all  this  time,  no  such  right  as  is  contended  for  could  have 
existed.  For  it  is  impossible  for  a  man  to  have  an  easement  or 
right  of  way  in  his  own  estate.  A  passage  de  fado  may  have 
been  used  by  the  occupants  of  the  northern  house  over  the  land 
belonging  to  the  southern  tenement,  but  this  must  always  nec- 
essarily have  been  by  permission  of  the  proprietor  of  both  es- 
tates; and  no  one  who  afterwards  became  proprietor  of  the 
estate  to  which  the  passage  is  supposed  to  be  appurtenant  could 
set  up  a  right  growing  out  of  such  permission. 

Prescription,  in  the  ancient  sense  of  the  word,  is  founded 
upon  the  supposition  of  a  grant,  and  therefore  it  is  that  the  use 
or  possession  on  which  it  is  founded  must  be  adverse,  or  of  a 
nature  to  indicate  that  it  is  claimed  as  a  right  and  not  the  effect 
of  indulgence,  or  of  any  compact  short  of  a  grant.    The  deatb 
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of  Oteoxge  Bethune,  the  elder,  haTing  happened  bat  thirty-two 
years  sincey  the  title  by  presoription  mnat  wholly  fail. 

Then  it  is  said  that  the  easement  was  created  by  giant,  and 
that  the  assignment  by  the  commissioners  under  the  statute 
must  be  considered  as  a  grant  to  Dunkin  and  his  wife,  who  was 
the  daughter  and  one  of  the  heirs  of  Bethune. 

This  cannot  be  inferred  from  the  words  of  the  assignment. 
The  northerly  tenement  is  set  off  by  metes  and  bounds  to  Dun* 
Jon's  wife;  and  no  easement  is  given;  unless  by  the  general 
terms,  "  all  the  priyileges  and  appurtenances  thereto  belong* 
ing."  Nor  is  there  any  exception  or  reservation  in  the  assign* 
ment  of  the  southerly  tenement  to  English  and  his  wife,  another 
daughter  of  Bethune,  to  whom  that  estate  was  set  oS  without 
any  incumbrance  whatever.  Admitting  that  the  words  **  privi- 
leges and  appurtenances''  are  sufficient  to  pass  a  right  of  way  in 
actual  existence,  which  the  authorities  seem  to  indicate,  yet 
such  words  will  not  create  a  new  easement;  and  it  has  been 
observed  that  none  such  existed  at  the  time  these  estates  were 
divided.  Nor  is  it  necessaiy  to  give  these  words  so  extensive  a 
meaning,  in  order  that  they  may  have  some  operation;  for  the 
privilege  of  using  a  pump  or  well  was  appertaining  to  both 
these  estates  when  created,  and  it  was  proper,  if  not  necessary, 
for  the  commissioners  by  some  general  words,  to  secure  the 
4X>ntinued  use  of  it  to  each,  after  the  division  should  take  place. 

If  the  words  had  been,  "  with  all  ways  therewith  used,"  or 

heretofore  used,"  the  evidence  of  the  actual  use  of  this  way 
More  or  at  the  time  of  making  the  partition,  would  have  been 
material  and  perhaps  decisive,  to  show  that  the  way  now  con- 
tended for  ought  to  pass  appurtenant  to  Dunkin's  estate. 

The  fact  that  English,  when  agent  of  both  estates,  in  leasing 
the  northern  house,  gave  this  right,  and  reserved  it  in  the  lease 
for  the  southern  house,  proves  only  that  he  chose  to  accommo- 
^te  his  tenants,  but  created  no  right  adverse  to  the  owners  of 
the  southern  house;  and  the  fact  that  Dunkin  made  the  same 
provision,  has  no  greater  bearing  upon  the  question.  Bat  the 
necessity  of  providing  for  it  by  lease,  and  the  omission  of  grant* 
ing  it  by  the  deed,  when  Danldn  conveyed  to  the  plaintiff,  is 
Tsry  strong  proof  that  the  easement  was  not  supposed  to  exist 
by  law  in  the  proprietor  or  tenant  of  the  northern  house. 

But  it  has  been  aigued  that  the  possession  and  use  of  this 
privilege  has  beea  such  as  to  furnish  presumption  of  a  grant. 
If  this  were  so,  that  presumption  must  be  judged  of  by  the  jury 
and  not  by  the  court    We  apprehend,  however,  if  the  cause 
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were  before  a  jniy,  there  is  not  eTidencein  the  case  from  which 
a  grant  could  be  presumed.  No  time,  before  the  diyision  of  the 
estate  among  the  heirs,  could  be  taken  into  view  for  the  pur- 
pose; because,  as  has  been  before  observed,  there  could  not  have 
been  before  that  time  any  adverse  possession,  the  whole  being  in 
Bethune,  or  his  grantors.  And  it  is  adverse  possession  only  upon 
which  a  presumption  of  a  grant  can  arise,  or  a  possession  daimed 
or  used  as  a  rightful  possession.  Since  that  period  sufficient  time 
has  not  elapsed  to  justify  the  presumption  of  a  grant  can  arise,  or 
a  possession  claimed  or  used  as  a  rightful  possession.  Since  thai 
period  sufficient  time  has  not  elapsed  to  justify  the  presumption 
of  a  grant  from  English  and  his  wife.  No  period  short  of 
twenty  years  has  been  allowed  sufficient  for  this  purpose  in  this- 
country;  nor  has  it  been  definitely  settled  that  any  shorter 
period  will  suffice  in  England.  Perhaps,  by  analogy  to  the 
time  when  the  right  of  entry  is  taken  away  from  one  having  a 
right  of  possession,  the  term  of  twenty  years  has  been  estab- 
lished as  the  proper  period  to  found  a  presumption  of  this  kind 
upon.  There  seems,  at  least,  to  be  no  good  reason  for  diminish- 
ing the  time;  and  to  admit  it  in  all  cases,  when  only  a  few  years' 
use  of  another's  land  has  been  enjoyed,  would  be  likely  to  de- 
feat the  provisions  of  the  statute,  which  requires  that  all  rights 
and  interests  in  lands  and  tenements  jahall  pass  only  by  deed  or 
writing:  Stats.  1783,  c.  37. 

The  third  point  insisted  on  for  the  plaintiff  is,  that  a  way 
exists  of  necessity  over  the  ground  of  the  defendant,  from  the 
rear  of  the  premises  belonging  to  the  plaintiff.  But  this  is  by 
no  means  tenable.  This  right  depending  upon  necessity,  exists 
only  where  the  person  claiming  it  has  no  other  means  of  passing 
from  his  estate  into  the  public  street  or  road.  In  the  case  before 
us,  there  is  an  avenue,  and  one  which  was  provided  when  the 
house  was  built,  leading  from  the  street  to  the  land  in  the  rear 
of  the  house;  besides  which,  the  house  abuts  on  the  street  or 
square,  so  that  the  plaintiff  may  open  a  passage  if  he  has  not 
one  already.  A  right  like  this  is  to  be  construed  striotiy.  In 
the  case  of  Pemam  v.  Wead^  2  Mass.  203  [3  Am.  Dec.  43],  the 
plaintiff  had  no  other  way  to  get  from  his  land  to  the  public 
street,  and  the  front  land  had  been  taken  from  him  invUo  by  his 
creditor.  In  other  cases,  when  a  man  has  granted  land  sur- 
rounded by  land  of  his  own,  which  he  retains,  he  is  supposed 
tacitly  to  have  granted  a  right  of  way,  upon  the  well  known 
principle,  that  when  a  man  grants  anything,  he  is  held  to  have 
granted  everything  necessary  to  the  use  and  enjoyment  of  the 
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thing  granted.  It  may  well  be  donbted,  whether,  if  a  man 
Tolnntaxilj  take  a  conyeyance  of  land,  which  is  snrroonded  on 
all  sides  by  land  of  his  grantor  and  others,  he  can  enforce  this 
right  of  way,  under  a  plea  of  necessity,  against  any  one  but  him 
who  conveyed  to  him.  Now,  in  the  case  at  bar,  the  plaintiff 
must  be  held  to  have  voluntarily  purchased,  knowing  the  situa- 
tion of  the  estate,  and  if  he  had  no  access  to  the  back  part  of  it, 
but  oyer  the  land  of  another  it  was  his  own  folly,  and  he  should 
not  burden  another  with  a  way  over  his  land  for  his  convenience. 

The  idea  of  necessity  in  this  case  seems  to  be  referred  alto- 
gether to  the  ancient  barn,  which  formerly  stood  upon  the  land, 
now  owned  by  the  plaintiff  in  the  rear  of  the  house.  But  that 
bam  has  not  been  standing  for  sixteen  years,  and  there  is  no 
reason  to  suppose  that  it  had  been  used  as  such  within  the  last 
thirty  years.  Now,  if  it  could  be  maintained,  that  a  bam  was 
necessary  within  a  town  or  city,  still  the  plaintiff  cannot  be 
supposed  to  have  purchased  with  a  view  to  the  enjoyment  of  one 
which  had  disappeared  long  before  he  purchased,  and  he  cannot 
now  found  a  claim  upon  a  necessity,  which  arises  from  the  desire 
to  erect  a  new  bam  upon  the  same  site. 

We  think  the  plaintiff  not  entitled  to  recover  upon  either  of 
the  grounds  upon  which  his  counsel  has  endeavored  to  support 
his  action.  Aocoxding  to  his  agreement,  therefore,  he  must  be 
called. 

Plaintiff  nonsuited. 


The  period  required  to  estsUiah  aa  eMement  by  preaoriptioa  has  varied 
very  much,  until  at  preeent  it  ia  reduced  to  twenty  yean.  At  first  aU  pre- 
acriptive  ri^ts  were  required  to  be  enjoyed  for  a  period  "whereof  the 
memory  of  man  runneth  not  to  the  contruy  *'  in  analogy  to  the  time  necea- 
aary  to  establieh  a  right  to  the  land.  This  indefinite  period  of  legal  memory 
by  the  statute  of  Westminster,  i,  c.  39,  passed  in  3  Edw.  L,  was  taken  from 
the  time  of  Kichard  I.,  a  period  of  about  eighty-aiz  years,  and  this  limitation 
of  the  writ  to  recover  the  freehold  was  applied  by  the  courts  to  the  time  of 
prescriptioii,  as  being  within  the  equity  of  the  statute:  2  Inst  238,  239;  2 
BoL  Ab.  269.  In  the  course  of  time  this  period  became  longer,  until  it  was 
reduced  by  St.  32  Hen.  Vm.,  c.  2,  to  sixty  years.  Next  it  was  reduced  by 
St.  Ja&  L,  o.  16,  to  twenty  years,  and  this  period  has  since  generally  been 
fixed  upon  as  the  time  necessary  to  presume  a  grant  to  an  easement.  In 
1786^  a  statute  was  passed  in  Massachusetts,  by  the  first  section  of  which 
writs  of  rights  were  limited  to  sixty  years;  and  this  was  the  period,  it  waa 
supposed,  a  prescriptiye  right  should  be  enjoyed  to  presume  a  grant  of  such 
right.  This  seems  to  be  the  period  claimed  for  the  establishment  of  such  a 
right  in  the  opinion;  but  at  present  in  Massachusetts,  as  elsewhere  generally, 
twenty  years  is  the  term  required  to  establish  a  right  of  this  kind.  See 
a  very  able  opinion  of  Gray,  J.,  tracing  historioaUy  the  changea  in  the  law,, 
Am.  Dbo.  Vol.  VIL^IS 


^« 
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in  Edaon  t.  MumaeUf  10  Allen,  0S7;  and  mo  Aikie^  ▼.  AMey^  4  Gny,  200t 
Lawrence  ▼.  ^o^rAooen,  5  Id.  114;  Sibleif  t.  .ffOli^  11  Id.  417;  Leomard  ▼. 
Jjeonardf  7  Allen,  277. 

In02iMrY.Piteiaii»96MAM.  BO,  the  prinoipel  oeee  ii  niamd  to  oaths 
point  of  a  way  oxiiting  by  neoeMity. 


Wybian  V.  Hallowsll  Bank. 

[U  Mam.  ST.] 

PiowKE  OF  OmoiBS  TO  BoTD  Oobfobahon.'-^A  hanking  oompaoy  ofganiMd 
nnder  tlie  aame  name  as  that  of  a  f  onner  one,  appointed  the  same  pran« 
dent  and  oaahier,  and  xeoeiTed  and  iasned  the  notes  of  the  f onner  oom- 
pftny ,  the  offioera  frequently  deolariag  that  there  was  no  differenoe  between 
these  notes  and  those  of  the  new  company.  It  was  held  that  the  new  oom- 
peny  did  not  thereby  beoome  liable  for  the  notes  of  the  former  oompeny. 

AssuifPBiT  upon  sondiy  promissoiy  notes  or  bank  bills  alleged 
to  have  been  made  in  the  name  of  the  corporation  defendant, 
and  signed  by  its  president,  whereby  on  Janoaxy  1,  1814,  the 
said  corporation  promised  to  pay  to  **  sundry  persons,  or  bearer, 
sundry  sums  of  money,"  etc.,  it  being  further  alleged  in  the 
declaration  that  the  coiporation  by  its  o£ScerB  and  agents  did 
issue  and  put  the  said  bills  in  circulation,  and  that  the  same 
afterwards  lawfully  came  to  the  hands  of  the  plaintiff,  who  de- 
manded payment,  and  that  payment  was  refused,  etc.  Plea, 
the  general  issne.  At  the  trial,  the  plaintiff  offered  in  evidence 
certain  notes  of  the  **  Hallowell  and  Augusta  Bank,"  bearing 
date  prior  to  June,  1812,  and  signed  by  Benj.  J.  Porter  as 
president,  and  Jeremiah  Drum  as  cashier,  and  of  the  demand 
and  refusal  of  payment  of  the  same.  It  appearing  that  the 
corporation  sued  was  not  in  existence  at  the  date  of  said 
notes,  and  that  they  were  not  in  fact  issued  by  said  corporation, 
but  by  another  corporation  incorporated  in  March,  1804,  having 
the  same  name  and  the  same  persons  as  president  and  cashier, 
the  judge  rejected  the  notes.  The  plaintiff  then  submitted 
evidence  tendiDg  to  prove  that  the  new  corporation  had  received 
and  passed,  or  issued,  bills  of  the  old  corporation,  paying  them 
out  on  checks  and  loans,  and  that  the  cashier  and  some  of  the 
directors  had  f  requentiy  declared  that  there  was  no  distinction 
between  those  bills  and  the  notes  in  fact  issued  by  the  new 
bank;  and  that  upon  the  faith  of  these  transactions  and  decla- 
rations, the  notes  of  the  old  bank,  including  probably  some  of 
those  sued  upon,  were  received  as  good.  There  being  no  proof 
that  the  notes  sued  or  any  of  them  were  thus  issued  by  the  new 
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bank  as  its  own,  with  intent  to  have  them  oonaidexed  as  e^i* 
dence  of  promises  on  its  part,  the  judge  directed  a  nonsait, 
which  it  was  agreed  should  be  set  aside  if  the  whole  court 
should  be  of  opinion  that,  upon  these  facts,  oimtmpmi  in  any 
form  could  be  maintained  on  said  notes. 


PreKoU  and  Bigdow,  for  the  plaintiff. 
SuOiivan  and  Chrham,  for  the  defendants. 

By  Court,  Pabszb,  C.  J.  This  case  is  to  be  considered  with- 
out reference  to  any  particular  form  of  action,  so  that  if  a  dec- 
laration in  assampgU  could  be  formed  which  could  be  supported 
by  the  evidence  offered  by  the  plaintiff  at  the  trial,  giving  it  its 
utmost  weight,  and  without  regard  to  any  evidence  of  a  con- 
traiy  tendency  which  the  defendants  might  be  in  possession  of, 
a  new  trial  is  to  be  had,  with  leave  to  form  a  declaration  accord- 
ingly. 

We  have  considered  the  case  in  this  liberal  and  extensive 
view,  and  are  satisfied  that  no  action  can  be  maintained  against 
the  present  defendants  upon  the  notes  which  were  offered  at 
the  trial,  without  proof  that  they  were  issued  by  the  new  cor- 
poration, as  their  own  notes,  and  with  a  view  to  adopt  them  as 
such  instead  of  issuing  notes  of  their  own.  Indeed,  we  are  not 
dear  that  with  such  proof  the  defendants  would  be  answerable, 
unless  it  were  likewise  proved  that  the  company,  by  some  vote 
or  other  legal  act,  had  authorized  the  directors  or  officers  of  the 
corporation  to  bind  them  in  this  unusual  way.  Such  a  state  of 
facts,  without  the  last  mentioned  evidence,  would  prove  that 
the  officers,  who  had  so  undertaken  to  pledge  the  credit  of  the 
bank,  had  acted  unwarrantably,  and  wholly  beyond  the  author- 
ity resulting  from  their  trusts  and  offices;  and  in  so  doing  they 
could  not  implicate  the  stockholders  or  company,  who  are  sup- 
posed to  rely  upon  the  faithful  and  correct  discharge  of  duiy  by 
their  agents  and  servants. 

The  numerous  stockholders  in  a  bank,  scattered  as  they  often 
are  over  all  parts  of  the  commonwealth,  would  be  in  an  ex- 
tremely unsafe  situation  if  their  property  was  bound  by  the 
irregular  transactions,  or  by  the  declarations  or  confessions  of 
their  officers,  beyond  the  legal  sphere  of  their  action.  It  is  true 
that  it  is  not  required  that  corporations  sliould  act  altogether 
by  seal;  but  their  powers  and  their  liabilities  are  still  limited 
by  the  usual  principles  of  such  institutions,  and  their  officers 
are  restricted  to  such  modes  of  binding  the  company  as  result 
from  the  nature  of  their  duty  and  the  powers  vested  in  them  hj 
their  offices. 
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The  two  banksy  which  have  the  same  name,  are  necessarily 
two  distinct  corporate  persons,  both  having  legal  existence  to* 
gether,  but  neither  being  answerable  for  the  notes,  promises  oi 
obligations  of  the  other.  Thej  unfortunately  had  the  same  per* 
sons  for  president  and  cashier,  a  circumstance  which  hng 
caused  much  confusion  and  no  little  mischief.  The  one  last 
incorporated  could,  however,  be  under  no  obligation  to  pay  the 
debts  of  the  other,  unless  by  some  corporate  act  they  had 
adopted  such  debts.  The  confessions  of  their  officers,  or  any 
conversation  of  theirs  tending  to  create  the  belief  that  the  bills 
of  the  old  bank  would  be  paid  by  the  new,  could  not  be  admit* 
ted  as  evidence  agaiost  the  corporation. 

There  may  have  been  great  fraud  practiced  by  the  persons 
who  had  the  management  of  the  affairs  of  these  banks,  mixed 
up,  as  they  were,  with  the  same  officers  and  a  confusion  of 
property.  But  fraud  cannot  be  imputed  to  the  company.  It  is 
individuals  alone,  who  by  their  conduct  have  led  people  into  a 
belief  that  the  new  bank  was  responsible  for  the  notes  of  the 
old;  and  it  is  these  individuals  who  are  liable  civilly  to  the 
party  injured  by  their  conduct;  or  criminally,  if  with  a  fraudu* 
lent  view,  and  with  purposes  of  speculation  for  their  own  profit, 
they  have  done  anything  which  amounts  to  a  cheat  upon  tho 
public. 

The  ground  upon  which  the  counsel  for  the  plaintiff  suppose 
that  the  action  can  be  maintained,  is  by  showing  that  the  notes 
which  are  sued  in  this  action,  were  in  fact  issued  by  the  new 
bank  as  their  own  notes,  and  with  a  view  to  have  them  consid- 
ered as  evidence  of  their  own  promises.  If  this  were  made  out 
by  suitable  evidence,  the  case  might  require  more  consideration; 
but  even  then,  the  question  would  arise,  whether  the  officers  of 
the  bank  could  thus  bind  the  company,  unless  some  authority^ 
express  or  implied,  was  proved  to  have  been  given  to  the  di- 
rectors or  officers,  who  adopted  so  unusual  a  mode  of  transacting 
business. 

But  if  such  facts  were  proved,  they  must  be  made  to  apply  to 
the  notes  upon  which  the  company  should  be  sued;  for  it  would 
be  inadmissible  that  the  new  bank  should  be  responsible  for  all 
the  notes  of  the  old  company,  because  they  had  adopted  and 
passed  some  of  them  as  their  own.  Yet  this  is  the  legal  infer- 
ence, acknowledged  to  result  from  a  decision  in  favor  of  this 
action,  upon  the  evidence  which  is  offered;  nothing  further  be- 
ing expected  to  be  proved  than  a  presumption  that  these  notes 
were  issued  because  others  had  l^^een.     And  thus  the  new  bank 
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would  be  made  respoDsible  for  the  whole  amount  of  the  oat< 
standing  debts  of  the  old,  whether  in  the  hands  of  the  original 
reoeLTersy  or  of  speculators  who  may  have  pnrohased  them  for  a 
trifle  in  the  discredited  state  in  which  they  have  been  for  a  long 
time  placed.  This  would  certainly  be  unjust,  and  would  be 
canying  the  principle  of  liability  for  the  conduct  of  agents  to 
an  €Hctent  never  before  thought  of. 

It  has  been  urged  in  argument  that  the  principles  which  are 
applied  to  contracts  made  by  agents  for  another,  upon  an  au» 
thority  implied  from  former  employment  of  the  same  agent  for 
similar  purposes,  would  be  justly  applicable  to  the  defendants  in 
the  case  before  us.  But  tiiere  is  a  material  difference.  The 
individual  stockholder  commits  no  authoriiy  to  its  officers  but 
that  which  is  given  by  the  charter  of  incorporation,  and  by  a 
vote  of  a  major  part  in  interest  of  the  individuals  acting  in  a 
corporate  form.  No  sanction  of  any  act,  beyond  the  authority 
so  derived,  can  be  implied  by  the  repetition  of  each  act.  For 
the  company  as  such,  or  the  individuals  composing  it,  might 
not,  and  generally  would  not,  know  of  any  transactions  of  this 
singular  nature.  They  may  reasonably  trust  that  the  duty  of 
each  will  be  faithftilly  performed. 

But  the  principle  contended  for,  will  carry  the  doctrine  even 
beyond  that  which  has  been  applied,  in  some  instances,  to  the 
saaes  of  masters  and  servants,  or  principals  and  agents,  in  mer- 
santile  concerns.  The  whole  of  that  doctrine  is,  that  when  the 
principal  appears  to  have  given  unlimited  authority  to  an  agent 
to  contract  for  him,  bj  signing  Ids  name  to  bills  of  exchange, 
promissory  notes  or  other  commercial  paper,  he  shall  not  be 
permitted  to  deny  such  authority  in  any  particular  contract 
which  appears  to  have  been  taken  on  the  faith  of  authority  so 
given;  but  the  authority  shall  be  implied.  In  such  cases,  how- 
ever, the  identical  contract  which  is  attempted  to  be  enforced 
against  the  principal,  must  be  proved  to  have  been  made  by  the 
agent  for  the  principal.  But  in  the  case  at  bar,  the  utmost  that 
the  evidence  offered  could  prove  is,  that  other  notes  had  been 
taken  and  issued  by  the  bank  which  is  sued  in  this  action;  and 
whether  the  notes  now  sued  ever  were  so  issued,  would  still  rest 
in  conjecture,  or  at  most  but  slight  presumption;  unless  it  could 
be  proved  that  all  the  notes  of  the  old  bank  had  passed  through 
the  new  in  this  manner,  which  has  not  been  supposed  in  the 
argument. 

Upon  the  whole,  nothing  appears  in  this  case  bat  that  these 
banks  were  unfortunately  and  imprudently  managed,  origi 


198  BXANTON  t;.  Blobsoil  [Mass. 

it  may  be  presumed,  wifhont  any  Tiew  to  mischief ,  and  that  the 
new  bank  reoeiyed  in  payment,  and  paid  away  the  notes  of  the 
old  in  the  same  manner  this  and  other  banks  did,  with  all  bank 
notes  which  were  called  current;  with  this  only  difference  that  the 
officers  in  the  new  bank,  either  from  too  great  confidence  in  the. 
old,  or  for  sinister  parposes  of  their  own,  upheld  the  credit  of 
the  notes  by  endeavoring  to  connect  them  with  the  new  institu- 
tion; a  conduct  for  which  they  may  be  personally  liable,  but 
which  ought  not  and  cannot  prejudice  the  company  whose  in* 
terests  and  character  they  abused. 
Motion  to  set  aside  the  nonsuit  overruled. 


The  prinoipla  on  which  this  deoinon  vetti  ia  wall  stated  fai  Sakm  Bamk  v* 
GUmouUr  Bank  17  Mam.  29,  where  it  is  said:  "The  ease  of  YTaymoM  v. 
HaXUnoeU  BanhreooffosMtk  diatiiiotion  between  aota  of  an  agent  for  hla  pdn- 
eipal  in  oommon  caaea,  and  aimilar  aota  done  by  the  aer?anta  or  offioera  of  a 
eorpoFation.  And  there  ia  reaaon  for  tfaia  diatinotian;  for  in  the  firat  caaa^ 
the  extent  of  the  aathorityia  knownonly  between  the  principal  andtheagant; 
whereaa,  in  the  latter,  the  aathority  ia  created  by  atatate,  or  ia  matter  of 
record  in  the  booka  of  the  ooiparatioii  to  "iHiioh  aU  niay  have 
eoaamon  to  deal  witii  tiie  officen." 


Stakton  v.  Blossom. 

[14  HAM.  118.] 

KoTlca  OF  Noir-.AoasrrAiroB. — ^The  drawer  of  »  bill  of  etwihange  who  hai^  ai 
the  tune»  eflBsota  in  the  handa  of  the  drawee  ia  entitlad  to  notioa  of  noB* 
aooeptance^  althoa^^  anch  e£Feota  be  attached  before  preaantment. 

Bbasgnablb  Tooe. — Such  notice  ia  anffident  if  given  within  »  raaaoaable 
time^  althoogh  it  be  after  the  commencement  of  the  action  againat  the 
drawer. 

Konoi  BT  THX  Dbawxb  Inhu waoiswt.  —In  an  action  by  the  holder  againal 
the  drawer  of  a  bill  for  non-acceptance  by  the  drawee^  notice  by  the 
drawee  ia  inanfficienti  nnleaa  anthoriaed  by  the  holder. 

Assumpsit  by  the  indorsees  against  the  drawers  of  a  bill  of 
exchange  for  non-acceptance  by  the  drawees.  Plea,  the  gen- 
eral issue.  At  the  trial  it  appeared  that  the  defendants,  mer^ 
chants  at  New  York,  drew  their  bill  of  exchange  dated  May  13, 
1810,  payable  at  thirty  days'  sight,  upon  certain  merchants  in 
Boston,  who  had  e£fects  of  the  drawers  in  their  hands,  in  favor 
of  one  Comstock,  who  indorsed  the  same  to  the  plaintiffs.  The 
bill  was  presented  May  16,  on  its  arrival  by  the  New  York  mail, 
and  acceptance  refused  by  the  drawees,  the  effects  of  the 
drawers  in  their  hands  having  been  that  morning  attached  bj 
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eieditoiB.  The  phuntiffs  commenced  ibeir  action  against  the 
dzawees  within  an  hour  after  presentment  of  the  bill.  The 
drawees  wrote  to  the  drawers  by  the  mail  of  that  day,  inform- 
ing ihem  of  their  refusal  to  accept,  and  of  the  reasons  therefor. 
Proof  of  the  notice  so  giyen  was  objected  to  by  the  defendants, 
it  appearing  that  it  was  not  authorized  by  the  plaintifis,  and 
that  no  other  notice  had  been  given  by  them,  or  by  any  one  for 
them.  The  objection  was  oyerruled,  and  a  verdict  directed  to 
be  returned  for  the  plaintiff,  which  was  to  be  set  aside  if  the 
whole  court  should  be  of  the  opinion  that  the  objection  was 
well  founded. 


\,  for  the  defendants,  cited  1  Chitiy,  180;  Bull.  N.  P. 
277;  Eyd,  126;  Bayley,  71;  7  Yes.  jun.  697;  TindaU  y.  Brawn, 
1  T«  B.  170;  BichendUce  v.  BMman,  Id.  408;  Doug.  683;  2  W. 
BL  747;  Blakdy  y.  OrarU,  6  Mass.  888;  Lawes'  Pleadings  in  As- 
sumpsit, 282;  iStopIes  y.  Okines,  1  Esp.  832;  Dennis  y.  Morri8,B 
Id.  158;  Walwyn  y.  St.  QuenHn,  1  Bos.  &  P.  666;  WhUfidd  y. 
Savage,  2  Id.  279;  Clegg  y.  CoUm,  3  Id.  289;  Orr  y.  Maginmi,  7 
Bast,  869;  15  Id.  220;  Rtwkser  y.  HiOer,  16  Id.  48. 

Savage^  for  the  plaintiffti,  dted  WUaon  y.  Swabey,  1  Stark.  N. 
P.  84. 

By  Oourt,  Potham,  J.  Thefirst  question  which  presents  itself 
in  this  case  is,  whether  the  plaintiffs  were  bound  to  giye  notice 
to  the  drawers  of  the  non-acceptance  of  this  bill  by  the  drawees. 

It  is  settled  that  where  the  drawee  has  no  effects  of  the  drawer^ 
no  notice  of  non-acceptance  is  necessaiy;  and  this  for  the  rea- 
son, that  the  drawer  had  no  right  to  draw  upon  one  who  owed 
1dm  nothing.  But  in  the  case  at  bar,  the  defendants  had  effects 
in  the  hands  of  the  drawees  when  they  made  their  bill,  and  they 
bad  a  reasonable  expectation  that  it  would  be  paid.  We  are 
satisfied  that  this  is  a  case  where  the  drawers  were  entitled  to 
notice,  notwithstanding  the  effects  were  attached  after  the  bill 
was  drawn,  and  before  it  was  presented  for  acceptance.  It 
seems,  therefore,  necessary  to  consider  whether  the  notice,  which 
was  giyen  by  the  drawees  in  this  case  to  the  defendants,  was 
within  a  reasonable  time;  and,  if  so,  whether  it  can  avail  in  this 
action,  as  if  it  had  been  given  by  the  plaintifffl. 

The  plaintifEs  commenced  their  suit  before  the  letter  was  put 
into  the  post-office  containing  inf  onnation  of  the  dishonor  of 
the  bill.  But  the  letter  was  in  season  to  go  by  the  first  maiL 
Now,  all  that  is  required  of  the  holder,  in  case  of  the  dishonor 
of  a  bill,  is  to  use  due  diligence  to  give  notice  to  all  who  may  be 


200  STA2m)N  V.  Blobbox.  [Mass. 

aflEectedy  and  to  whom  he  intends  to  resort.  No  notioe  may  be» 
in  fact,  reoeiyed  for  months.  The  party  to  be  notified  may  be 
in  a  foreign  country;  no  opportanity  of  writiDg  may  occur  soon, 
and,  after  all  reasonable  care  and  endeavors,  the  notice  may 
never  arrive,  in  season  to  be  of  any  advantage;  the  ship  or  the 
mail  vrhich  carries  the  letter  may  be  destroyed;  but  the  party 
who  has  used  due  diligence  is  not  to  suffer  by  such  events;  he 
is  not  bound  to  wait  until  notice  has  been  received  before  he  is 
permitted  by  law  to  take  measures  for  his  security.  In  the  case 
at  bar,  therefore,  the  notice  seems  to  have  been  given  in  a  rea- 
sonable time. 

But  the  point  of  the  most  difficulty  remains;  shall  the  inf  onna- 
tion  communicated  by  the  drawees  avail  in  this  action,  as  if  it 
had  been  given  by  the  plaintiffs  themselves  ?  It  has  been  argued 
that  the  defendants  have  not  been  prejudiced  at  all;  that  iheir 
funds,  although  not  appropriated  according  to  their  desire,  have 
yet  been  applied  to  the  payment  of  their  debts;  that  the  infor- 
mation, coming  from  the  drawees,  must  have  been  as  useful  and 
authentic  as  could  have  been  given.  It  is  said,  also,  that  the 
drawees  are  a  party  to  the  bill,  and  that  notice  from  a  party  to 
a  bill  inures  to  the  benefit  of  all.  In  support  of  this  point,  the 
case  of  Wibon  v.  Swabey  veas  cited  and  relied  on.  That  was 
aagumpsU  by  the  indorsee  against  the  drawer.  The  bill  became 
due  on  Thursday,  Levris,  an  indorser,  was  notified  on  Friday, 
and  he  notified  the  defendant  on  Saturday.  The  objection  was, 
that  there  was  no  notice  from  the  plaintiff;  but  Lord  Ellen- 
borough  held  that  notice  from  any  person  who  vras  a  party  to 
the  bill  was  sufficient. 

But  the  drawee  who  refuses  to  accept  is  not  a  party,  or  charge- 
able in  virtue  of  a  bill,  and  notice  from  him  is  in  no  degree  bet- 
ter than  from  any  other  stranger. 

More  than  twenty  years  ago,  it  was  decided  in  the  case  of 
T)fndaU  v.  Broum,  which  vras  cited  in  the  argument  for  the 
plaintiffs,  that  notice  must  come  from  the  holders,  and  many 
later  decisions  have  conoborated  the  rule.  In  a  late  case  in 
Campbell's  Reports,  Stewart  v.  Sennet,  2  Campb.  177,  this  point 
is  direcUy  decided.  The  holder  himself,  or  some  one  author^ 
ized,  must  give  the  notice.  Now  the  indorser  who  has  been 
notified  by  the  holder  of  the  dishonor  of  the  bill,  may,  by  reason 
of  his  liability,  be  considered  as  authorized  to  notify  the  drawer, 
for  the  benefit  of  the  holder  as  well  as  himself,  botii  having  an 
interest  in  the  matter.  They  can  and  ought  to  inform  the 
drawer  whether  he  must  pay  the  bill,  and  that  is  a  tuaterial  fact 
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to  be  oommimicated  to  him  and  which  no  stranger  is  presumed 
to  know.  The  bill  may  not  be  duly  honored,  and  the  holder 
may  be  willing  to  accept  an  equivalent  or  may  give  credit  to  the 
drawer.  In  such  case  the  drawer  would  be  discharged.  There 
is  good  sense  in  the  rule  which  requires  the  notice  to  come  from 
a  party  liable  to  be  charged  upon  the  bill  or  having  an  interest 
in  it,  and  the  drawer  is  not  to  be  affected  by  information  from 
any  other  quarter. 
New  trial  ordered. 

Sayt  Dewey,  J.,  in  (Moi  Bmk  ▼.  Wamtr^  10  ADen,  fltt;  '*1!lMm  Ins 
bem  loiDe  diacarepanoy  in  the  mlee  stated,  upon  the  qnesiian  as  to  whe  may 
ghre  notioe  to  the  imdoner.  But  the  better  rule  aeona  to  be  that  notioe  may 
be  Iqr  a  holder  of  the  note  or  bill,  or  bia  agents  or  any  peraon  who  ia  a  party 
to  it  and  who  would,  on  the  aame  being  zetnmed  to  him  and  after  paying  lib 
have  a  right  of  aotion  upon  it  for  reimboraement:  OhanoiHe  ▼.  Fowler,  8 
Wend.  178;  Siankm  ▼.  Blouam,  14  Maaa.  116;  Stoiy  on  Kotea,  aeo.  808;  1 
Iteaons  on  Kotea,  606:"  See  2  Daniel  on  Neg,  Jnatia.  aea  087. 


Fabminqton  Acadbmy  V.  Allen. 

[U  Mam.  173.] 

ToLinnABT  SuBSGBimoN. — "So  action  can  be  maintained  upon  a  pnmiaa 
contained  inaaabecription  paper,  to  pay  money  to  "aooh  penonaaa  may 
be  appointed  trnateea,"  for  the  erection  of  an  academy,  aoch  pronuae  be- 
mg  witnont  conaideration. 

flAM>— AcTiOH  lOB  MomY  ExFXKDKD. — ^But  if  upon  the  faith  of  aoch  aab- 
aeiiption,  tmateee  are  alterwazda  appointed  and  expenae  incurred,  of 
iHiieh  the  aubacriber  baa  knowledge,  and  to  whiob  he  aBBflnta  by  paying 
part  of  the  amoont  anbaoribed,  the  law  will  imply  a  pramiie  to  pay  the 
remainder,  and  an  action  will  lie  therefor. 


AiawMHUT  upon  a  sabecription  paper  signed  by  the  defendant 
•nd  otherBy  wherel^  the  sabeczibers  engaged  to  pay  the  sums 
•efrerally  aubecribed  to  "  suoh  persona  as  shall  or  may  be  by  the 
legislature  appointed  trustees,"  for  the  erection  of  an  academy 
*'  at  or  near  the  center  of  the  town  of  Farmington."  The  decla- 
ration also  contained  a  count  for  money  laid  out  and  expended, 
and  an  additional  count  for  money  had  and  received.  The  ac- 
tion was  submitted  upon  the  following  facts:  The  defendant 
subscribed  fifty  dollars  upon  the  paper  declared  on.  An  act  was 
afterwards  passed  establishing  the  academy  and  incorporating 
the  trustees,  who  appointed  a  committee  to  erect  a  building  for 
their  use.  The  defendant,  being  applied  to  for  payment  of  part 
of  his  subscription,  told  the  committee  that  he  had  no  moneyt 
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but  delivered  to  them,  in  part  payment,  a  quantity  of  shingleBr 
to  be  used,  and  which  were  in  fact  used,  upon  said  building. 

F.  AUen,  for  the  defendant,  cited  Thrupp  v.  Fielder,  2  Esp» 
628;  Andover  Turnpike  Corp.  v.  Ocvld,  6  Mass.  48  [4  Am.  Dec.  80]^ 
SMee  ▼.  The  Attorney-general,  2  Atk.  152;  PMPipe  Academy  t. 
Davie,  5  Mass.  118  [6  Am.  Dec.  162]. 

CuUer,  for  the  defendants,  cited  Homea  v.  Dana^  12  Mass* 
192  [ante,  66];  and  Worceeter  Turnpike  Corp.  t.  WiOard,  5  Mass. 
80  [4  Am.  Dec.  89]. 

By  Court,  Pabxbb,  0.  J.  According  to  the  decision  of  the 
case  of  PhiUipa  Academy  y.  Davig,  cited  in  the  present  argu- 
ment, this  action  cannot  be  supported  upon  the  original  prom* 
ise,  of  which  the  subscription  paper  is  the  evidence;  for  it 
appears,  by  that  decision,  that  a  promise  of  this  sort,  made  to 
no  partici^ar  person,  and  having  only  a  public  benefit  for  itn 
consideration,  is  no  more  binding  in  law  than  it  is  upon  the 
consciences  of  men  who  are  base  enough  to  refuse  to  peiform 
them.  That  case  was  well  decided;  and  we  conform  to  it  now, 
as  far  as  a  strict  analogy  holds  between  that  case  and  this;  so 
that  upon  the  counts  which  are  supported  only  by  the  subeorip* 
tion  paper,  the  plaintiffs  in  this  case  cannot  recover. 

But  having  lately  decided,  in  an  action  brought  by  the  pre»» 
ent  plaintiffs  versus  Flint,  that  a  recoveiy  might  be  had  on  a 
count  for  money  paid,  laid  out,  and  expended,  the  same  prin- 
ciples will  apply  to  this  case,  unless  there  be  a  material  differ- 
ence in  the  facts.  That  case  not  having  been  reported,  it  ia 
proper  now  to  state  briefly  the  reasons  on  which  the  decision 
rests,  that  other  subscribers  to  this  institution  may  see  how  fai 
they  can  be  justified  in  resisting  payment. 

In  the  case  alluded  to,  the  trustees,  after  being  incozx>orated, 
and  becoming  seised  in  trust  of  the  land  which  the  legislature 
had  granted  on  the  faith  of  the  private  funds  raised  by  sub- 
scription, proceeded  to  erect  a  building  for  the  use  of  the  in- 
stitution. Flint,  being  one  of  the  trustees,  never  having  dis- 
sented from  any  of  their  acts,  and  having,  when  called  upon 
for  payment,  sent  a  man,  who  was  a  debtor  of  his,  to  work  out 
a  part  of  his  subscription,  it  was  thought  that  the  recognition 
of  his  promise,  accompanied  by  a  knowledge  on  his  part  that 
the  expense  was  going  on,  authorized  a  recovery  against  him  to 
the  amount  of  his  subscription,  on  the  ground  of  money  paid, 
laid  out,  and  expended  to  his  use  and  at  his  request.  It  was 
also  thought  to  be  like  the  case  of  a  man  working  upon  the 
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house  of  another,  who  had  knowledge  of  his  pxooeedings,  in 
which  case,  although  he  oonld  piove  no  express  request  or 
promise,  he  would  undoubtedly  recover  for  his  labor. 

The  present  case  differs  from  the  case  of  Flint  only  in  the 
circumstance  that  the  defendant  was  not  a  trustee.  But  he  was 
an  inhabitant  of  the  town,  and  must  have  known  of  the  erec- 
tion of  the  building;  and  he  actuaUy  advanced  some  part  of 
the  materials,  excusing  himself  from  paying  the  whole  sub- 
seripiion  only  on  the  ground  of  his  inability  at  the  time.  This' 
was  sufBdent  to  justify  the  trustees  in  proceeding  to  incur 
expense  on  the  faith  of  the  defendant's  subscription,  and  hav-^ 
ing  so  done,  they  have  expended  money  for  him  on  his  implied 
request;  and  so  the  case  is  brought  within  the  principles  of  the- 
decision  of  Homes  v.  Dana^  referred  to  at  the  bar. 

The  case  of  an  infant  which  has  been  put,  whose  promise- 
cannot  be  made  valid  by  implication,  but  only  lyy  an  express 
new  promise  after  he  becomes  of  age,  we  do  not  think  in  any 
degree  analogous. 

Defendant  de&ulted. 


In  Bridgewater  Academy  v.  GUbert,  2  Piok.  580^  the  ground  on  wUch  ib» 
defendint  was  held  liaUa  was  stated  to  he  the  fact  that  he  aubecrihed  a  part 
of  the  amount,  and  did  not  intimate  that  he  ahoold  pay  the  reaidne;  and  it  is 
Botioed  aa  being  decided  on  the  aame  ground  in  AmkerH  Academy  r.  Cowlet, 
6  Pick.  437.  In  JTii^  v.  iVeM^  2  Gny,  428,  Merrick,  J.,  thna  notices  the 
principle  controlling  anoh  oaaea.  He  aaya:  *'It  ia  a  well  aettled  principle  of 
Inw  in  thia  commonwealth  that  when  one  anbacribea  with  othera  a  anm  of 
money  to  carry  on  aome  oommon  project  lawful  in  itael^  and  aappoaed  to  be 
beneficial  to  the  projectora,  and  money  ia  advanced  upon  the  faith  of  anoh 
anbacription,  with  hia  knowledge  and  withoat  objection  from  him,  an  aetioa 
for  money  paid,  laid  oat  and  expended,  may  be  maintained  to  recover  the 
amonnt  of  the  anbecription,  or  soch  part  of  it  aa  ia  equal  to  hii  proportion  of 
the  expenae  incorred.  It  waa  ao  determined  in  thia  ooort  many  yeara  ainoe^ 
and  the  principle  haa  not  been  diatorbed  or  brought  into  queation  by  any  aab» 
aeqnent  deeiaion;  i^ormla^toit  Academif  t.  AUm^  14  Mai,  172;  Brifami  v» 
Qoodmaw,  6  Pick.  228." 


Hanover  v.  Tubntsb. 

(UHAM.3ST.J 

LuBiLinr  voB  Woe's  Nscsbsabibb.— The  overaeera  of  the  poor  of  a  towft 
may  maintain  an  action  againat  a  hnaband  for  neoeaaariea  fnmiahed  ta 
hia  wife,  though  they  may  alao  have  a  remedy  againat  the  town  wherein 
he  ia  legUly  aettled. 

DivoBCB  IK  Anothbb  Statx— DoKXcnjB. — ^Where  a  hnaband  and  wife  are 
dtizena  and  reaidenta  of  one  atate,  and  the  hnaband  removea  into  another 
temporarily,  for  the  puzpoae  of  proonzing  a  divorce,  auch  divorce  ia  void 
in  the  atate  in  which  the  partiaa  have  their  domicileb 
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AssuMVsn*  for  neoessaries  famished  to  the  wife  of  the  defend- 
ant.  Plea,  the  general  issue.  At  the  trial  the  plaintiflh  proved 
the  defendant's  marriage  with  his  wife,  Bebeoca;  that  thej  lived 
together  in  the  town  of  Hanover  until  1805,  when  the  wife  left 
the  defendant  on  account  of  his  harsh  and  cruel  treatment,  and 
has  since  lived  separate  from  him;  and  that  the  supplies  men- 
tioned were  furnished  by  the  overseers  of  the  poor  of  the  town 
at  the  request  of  the  wife  and  upon  her  representation  of  her 
husband's  ability  to  pay  for  the  same.  The  defendant  proved 
that  prior  to  the  time  of  furnishing  said  supplies  he  had  gained 
a  legal  settlement  in  the  town  of  Townsend;  that  immediately 
after  furnishing  the  supplies  the  overseers  of  the  poor  of  Han- 
over notified  the  overseers  of  Townsend  of  the  fact,  and  called 
upon  them  to  refund  the  amount  on  the  ground  of  the  wife's 
settlement  being  in  the  latter  town;  that  in  January,  1808,  he, 
the  defendant,  removed  to  the  state  of  Vermont,  where  he  re- 
mained until  February,  1809,  with  the  exception  of  two  short 
visits  to  said  Townsend,  and  that  in  January  of  that  year  he 
procured  in  the  supreme  court  of  judicature  in  Butknd  couniy , 
Vermont,  a  decree  of  divorce  from  the  bonds  of  matrimony  be- 
tween himself  and  his  said  wife.  The  judge  instructed  the  juiy 
in  substance:  1.  That  the  husband's  liability  to  the  plaintifib 
for  said  supplies,  if  he  was  liable  at  all,  was  not  barred  by  the 
fact  that  the  plaintiffs  might  also  have  an  action  against  the 
town  of  Townsend  for  the  same;  and,  2.  That  if  the  jury  be- 
lieved that  the  defendant's  removal  to  Vermont  was  temporary 
and  made  solely  for  the  purpose  of  obtaining  a  divorce,  his  said 
wife  never  having  been  within  the  jurisdiction  of  the  supreme 
court  of  Vermont,  the  said  divorce  was  fraudulent  and  of  no 
validity.  Verdict  for  the  plaintiffs.  The  question  was  as  to  the 
correctness  of  their  instructions. 

Thomas^  for  the  defendant. 

Window^  for  the  plaintiffs, 

By  Oourt,  Putnam,  J.  In  this  case  the  defendant  oontendM 
that  he  is  not  liable:  1.  Because  he  has  been  divorced  a 
vinculo  mairimxmii,  before  the  supplies  were  made  to  the  said 
Bebecca;  and,  2.  If  the  divorce  was  of  no  validity,  the  plaintifBi 
have  their  remedy  against  the  town  of  Townsend,  where  the  de- 
fendant is  settled,  and  not  immediately  against  him.  By  the 
statute  of  1793,  c.  69,  sec.  9,  overseers  of  the  poor  are  required 
to  provide  for  the  immediate  comfort  and  relief  of  all  persona 
residing  or  found  in  their  town  not  belonging  thereto,  but  hav- 
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ing  laT^fol  settlements  in  other  towns^  when  they  fall  into 
distress  and  stand  in  need  of  immediate  relief,  and  the  towns 
where  such  persons  have  their  settlement  are  subjected  to  the 
payment  of  such  expenses.  The  plaintiffs  found  the  said 
Bebecca  in  want  of  the  necessaries  of  life,  and  supplied  her,  and 
we  have  no  doubt  but  they  might  have  recovered  payment  from 
the  town  to  which  she  belongs. 

But  we  are  satisfied  that  the  remedy  is  cumulative,  and  that 
the  plaintiffs  may  also  have  their  remedy  against  the  defendant. 
It  does  not  appear  but  that  the  defendant  may  defend  this  action, 
as  well  as  if  it  were  brought  against  him  by  the  town  where  he 
belongs,  and  we  perceive  no  benefit,  but  much  inconvenience, 
which  would  arise  from  the  proposed  circuity  of  action.  The 
principal  question  is  whether  the  defendant  is  exonerated,  in 
consequence  of  the  divorce  which  he  has  obtained  in  Vermont. 

By  the  laws  of  Massachusetts,  divorces  from  the  bonds  of 
matrimony  are  not  to  be  allowed,  as  in  Vermont,  for  extreme 
cruelty,  and  it  has  not  been  suggested,  that  the  defendant  had, 
by  our  statute,  any  cause  for  a  divorce  against  his  wife.  From 
what  appears  she  might  have  been  entitled  to  a  divorce,  a  mensa 
et  thoro,  for  his  extreme  cruelty.  Aware  of  this,  the  defendant 
went  to  Vermont,  as  the  jury  find,  for  the  purpose  of  obtaining 
a  divorce  there.  It  appears  that  he  sometimes  returned  to  take 
care  of  his  affairs  here,  while  the  proceedings  there  were  trans- 
acting, and,  as  soon  as  the  object  was  obtained,  he  returned  to 
his  estate  in  Massachusetts.  And  it  does  not  appear  that  his 
was  ever  within  the  limits  of  Vermont.  She  can  be  con« 
a  subject  of  that  state  merely  constructiTely,  in  conse* 
quence  of  the  residence  of  her  husband. 

We  are  satisfied  that  his  residence  in  Vermont  was  temporary, 
and  that  his  domicile  continued  here.  If  he  had  been  absent 
for  years  in  a  foreign  country,  or  in  other  states  of  this  Union 
for  lawful  purposes  of  business,  animo  reveriendi,  no  question 
would  arise  of  change  of  domicile;  a/oriiori^  when  his  temporary 
absence  was  for  the  purpose  of  evading  the  laws  of  this  common- 
wealth, to  which  he  owed  all^fiance. 

It  is  a  general  rule,  that  the  laws  of  a  state  apply  to  all  who 
are  within  its  limits,  and  those  who  have  a  temporary  residence 
are  considered  as  subjected  to  the  laws  of  the  state  while  their 
residence  continues:  Huberus  de  Confiidu  Legfum,  lib.  1,  tit.  8. 
sec.  2.  This  applies,  however,  to  laws  made  for  the  preserva- 
tion of  the  peace  of  the  state,  and  does  not  extend  to  rights  and 
duties  arising  from  the  laws  of  the  state  where  such  persons 
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hskre  their  domicile.  These  remain  obligatory  upon  the  subjeet, 
notwithstanding  a  tempoxaiy  absenoe.  If  we  were  to  gire  cdBTect 
to  this  decree,  we  should  permit  another  state  to  govern  our 
•citizens^  in  direct  contrarention  of  our  own  statutes,  and  this 
•can  be  required  hy  no  rule  of  comity:  HuberuB,  ubi  mpra,  8 
4udom. 

We  are,  therefore,  of  opinion  that  the  diTorce  thus  obtained 
hj  the  defendant  is  of  no  validity  here,  and  does  not  exonerate 
him  from  his  liability  to  support  his  wife.  Judgment  is  to  be 
•entered  according  to  the  verdict. 


DivoBGB  nr  Anotbxr  C^ats.— ThA  doctrine  laid  down  in  this  OMe  m  to 
ihe  invalidity  of  a  diToioe  obtained  in  another  state  where  the  phuntiff  had 
DO  bona  Jtde  domidle  at  the  time,  ia  now  the  settled  and  approyed  dootrine 
in  thia  ooontry,  and  on  thia  pomt  the  aathority  of  the  oaae  ia  followed  gen- 
erally. In  Burlein  v.  Shanmont  116  Maaa.  447»  its  anthority  ia  relied  on,  and 
ita  doctrine  ia  folly  affirmed  and  followed  in  a  late  oaae  in  Maaaacitiinwititai 
Sewatt  ▼.  Sewall,  122  Maaa.  156.  Thia  ia  an  inatractive  caae  and  deeervea 
•eonaideration.  Here  it  ia  held  that  when  a  hnaband  goea  into  another  atata 
withoat  acquiring  a  domicile  there,  for  the  pnrpoae  of  obtaining^  and  doaa 
Iraadnlently  obtain,  a  divoroe  for  a  canae  which  occorted  in,  but  which  waa 
Aot  a  canae  of  divorce  by  the  law  of  hia  own  atate,  a  ooort  of  the  former  hai 
no  jnriadiction,  and  ita  decree  granting  a  divorce  ia  entitled  to  no  faith  and 
credit  in  the  latter  atate  as  a  judicial  proceedings  eyen  if  the  decree  recitea 
facta  Bofficient  to  give  it  jurisdiction.  Passing  on  the  question  Gray,  C  J. 
•eays:  "When  a  person  domiciled  in  this  state  goes,  in  evasion  and  fraud  of 
the  law  of  hia  domicile,  into  another  atate,  in  order  to  obtain  a  divorce  then 
for  a  canae  which  had  occurred  here  while  the  partiea  reaided  here,  or  for  a 
cause  which  would  not  authorize  a  divorce  by  our  law,  it  ia  within  the  power 
of  the  state,  by  ita  courta  or  ita  legiBlature,  to  dedaze  or  enact  that  a  divorce 
^so  obtained,  before  acquiringa  domicile  in  the  other  state,  ia  or  ahall  be  of  no 
force  or  effect  in  thia  state.  Thia  application  of  the  general  principle  haa 
been  long  recognised  by  thia  court,  and  haa  been  repeatedly  affirmed  by  stat- 
ute: Eanover  v.  Turner,  14  Mass.  227;  Bev.  Stat  a  76,  a.  39;  Clark  v.  dark^ 
S  Cush.  386,  387;  Lyon  v.  Lyon,  2  Gray,  367;  Cha$e  v.  Chate,  6  Id.  157; 
SmUky.  SmUh,  13 Id.  209;  Gen.  Stat  c  107,  s. 64;  DUsony.  DiUon^AR.  L 
SI 9  93i'*  And  this  is  the  doctrine  held  in  a  late  case  in  Vermont,  Proner  v, 
Warner,  47  Vt  667,  where  there  is  an  instructive  opinion  by  Boss,  J.,  in  the 
course  of  which  hesays:  "The  regulation  of  the  marriage  relation,  and  the 
acta  or  neglecta  that  may  amount  to  a  good  cauae  for  aundering  that  relation, 
ia  a  matter  of  internal  police,  important  to  and  affecting  not  only  the  partiea 
to  that  Bclation,  but  the  well-being  of  the  state.  It  would  aeem  it  ahould  be 
administered  wholly  by  the  courts  of  the  state  where  the  declared  violations 
of  the  marriage  relation  occur,  or  where  the  partiea  are  domiciled  at  the  time^ 
The  acta  relied  upon  for  the  cause  of  divorce  muat  have  accrued  while  tht 
partiea  were  subject  to  the  law  of  the  forum  where  the  divorce  is  granted. 
'Otherwise  the  courts  in  one  jurisdiction  might  determine  and  A/1mini0^r  tht 
marriage  relation  between  citizena  domiciled  in  another  jurisdiction.  This 
would  allow  one  jurisdiction  to  pass  laws,  in  the  language  of  Lord  Ellenbor- 
•ongh  in  Buchanan  v.  Rueker,  9  East,  192;  '  to  bind  the  rights  of  the  whole 
world* — a  proposition  too  absurd  to  require  refutation.    In  much  the  larger 
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mmiber  of  adjudged  cum,  and  as  we  think  of  the  better  ooniidered  casMt  it 
Jiaa  been  held  that  the  jndgment  rendered  in  a  rait  for  diToroe,  in  a  state 
where  the  oanie  of  action  did  not  accrae,  and  where  the  parties  were  not 
then  living  as  hnsband  and  wife,  and  where  the  defendant  in  the  prooeeding 
never  was  served  with  process,  nor  vdontarily  rabmitted  to  the  joriadiotion 
of  the  conrt^  is  wholly  void  in  any  other  jurisdiction  than  the  one  in  which  it 
was  rendered:  Barber  v,  Booi,  10  Mass.  200;  Hanover  v.  Turner,  14  Id.  227; 
Lpon  V.  Lyon,  2  Gray,  369;  Doreey  v.  Doraey,  7  Watts,  849;  Maguire  v.  Mc^ 
9inre,7I)ana,181;  A(2Iv.  ^wZi;  2  Stiobh.  £q.  174;  iUmrcff  v.  Orem,  0  Ia. 
ai7;  IfhyY.  WUeon,  1  Dev.  &Batt  Eq.  558,  676;  ^onfefi  v.  FUeh,  15  Johns. 
121;  BradAaw  v.  Haieh,  13  Wend.  407;  Viecker  v.  Vischer,  12  Barb.  640. 
The  coorts  of  Nefw  York  have  gone  quite  as  &r  as  those  of  any  state  in 
holding  each  Jndgmants  void.  In  the  case  of  Borden  v.  FUch,  it  was  held 
that  sQch  a  jndgment  rendered  by  the  supreme  court  of  this  state  was  wholly 
▼oid,  snd  was  not  admissible  in  evidence  for  the  defendant  in  a  suit  to  recover 
damageo  from  him  for  debauching  the  plaintiff's  daughter,  to  whom  he  had 
been  legally  married,  if  the  judgment  rendered  by  the  supreme  court  of  this 
states  divonsing  him  from  a  former  wife,  who  was  residing  in  Conneotiont^ 
and  who  was  not  served  with  procees  in  this  state,  and  did  not  appear  in  the 
•oitb  and  whom  he  left  in  Connecticut  when  he  came  to  this  state  to  reside, 
was  valid.  The  contrary  doctrine  has  been  maiTitained  in  Harding  v.  AUen, 
9GreenlL  140;  DiUon  v.  DUeon,  4 B.  L  89;  and  ToUn  v.  Tokn,  2 BUuski 
407.  In  DiUon  v.  DUeon,  the  validity  of  ex  parte  divorces  in  foreign  states 
is  attempted  to  be  upheld  on  the  principle  that  jurisdiction  of  the  cause  is 
acquired  by  the  domicile  of  one  of  the  parties,  notwithstanding  the  cause 
accrued  without  the  state,  upon  the  ground  that  it  pertains  to  all  sovereign 
•tates  to  declare  conclusively  the  etakis  of  their  own  dtizent.  But  the  sonnd- 
nees  of  thoee  decisions  is  strongly  questioned,  both  upon  principle  and 
authority,  by  the  late  Chief  Justice  Bedfield,  in  an  article  in  3  Am.  Law 
Begister,  N.  S.  193^  in  which  he  thoroughly  reviews  the  whole  subject  He 
admits  that  such  judgments  may  be  a  protection  to  the  parties  obtaining 
them,  in  the  jurisdictions  where  they  are  obtained,  but  denies  that  they  have 
any  validity  in  foreign  jansdictions.  Such,  we  think,-  is  the  better  doctrine. 
Othennse,  in  determining  the  etaiua  of  its  own  oitisens,  such  sovereign  state^ 
necessarily,  conclusively  determines  the  etatus  of  the  citisens  of  another 
sovereign  state,  whenever  the  other  party  to  the  marriage  relation  is  domi' 
eiled  in  a  foreign  jurisdiction.  Such  doctrine  involves  an  unavoidable  conflict 
in  the  jurisdiction  over  its  own  citisens,  as  such  sovereign  state  must  concede 
to  other  sovereign  states  the  same  ri^t  in  regard  to  its  own  citisens  which  it 
claims  to  ezerdse  over  the  citisens  of  such  other  sovereign  states  " 

In  harmony  with  these  views,  see  Hqfman  v.  Hoffman,  46  N.  Y.  30;  Kerr 
V.  Kerr,  41  LL  272;  Doughty  v.  Doughty,  27  N.  J.  Eq.  315;  Story  on  Confl. 
of  Laws,  sec  228w 

Thia  subject  is  ezhanstively  examined  in  2  Bishop  on  Marr.  and  Div.,  chap, 
s.  He  shows  that  the  right  to  decree  a  divorce  is  founded  on  domicile,  which 
alone  gives  jurisdiction,  and  he  quotes  the  language  of  Taney,  C.  J.,  in 
Strader  v.  Chraham,  10  How.  82,  that  "every  state  has  an  undoubted  right 
to  determine  the  etatue  or  domestic  and  social  condition  of  the  persons  domi> 
eiled  within  its  territory;"  and  approves  the  language  of  Burge  (CoL  and 
For.  Laws,  57)  that  the  ettUua  of  persons  is  conferred  by  the  laws  of  the 
domicile.  In  sec  144,  Bishop  says:  "The  general  proposition  under  this 
head  is,  that  the  tribunals  of  a  country  have  no  jurisdiction  over  a  cause  of 
divorce,  wherever  the  offense  may  have  occurred,  if  neither  of  the  parties 
hss  an  actoal,  bona  fide  domicile  within  its  territory.    It  is  immaterial  to 
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this  propontioo,  that  one  or  both  of  the  parties  may  be  found  temporarilj 
within  reach  of  the  process  of  the  ooart»  or  that  the  defendant  appears  and 
snbmits  to  the  suit.  This  is  the  firmly-established  doctrine  in  England  (so  it 
was  said  in  the  earlier  editions  of  this  work)  and  in  the  United  States.  The 
reason  on  which  this  doctrine  rests  is,  that  a  govenunent  has  no  interest  or 
power  to  change  the  matrimonial  condition  of  strsngers  temporarily  within 
its  territory;  and  that  seeing  every  nation  may  determine  the  tUUua  of  its 
own  domiciled  subjects,  such  interference  by  foreign  tribnnals  wonid  be  an 
officions  intermeddling  in  a  matter  with  whidi  they  haye  no  conoem." 

The  courts  of  late  have  taken  strong  groond  on  the  subject,  and  a  honajide 
residence,  or  domicile,  is  insisted  on  before  divorce  can  be  granted,  whidb 
will  be  valid  everywhere  else.  The  flagrant  abuses,  and  collusion  arising  from 
what  were  termed  "  Indiana  divorces,"  have  turned  public  attention  to  the 
matter,  and  inclined  the  courts  to  lay  down  these  salutary  principles.  The 
subject  has  recently  been  before  the  courts  in  connection  with  divorces  obtained 
in  Utah,  and  the  courts  have  decidedly  condemned  them  on  these  principles, 
when  either  of  the  parties  had  not  a  honajide  residence,  and  consequently  no 
jurisdiction  could  be  obtained.  In  State  v.  ArmiftgUn^  decided  in  Minnesota, 
April,  1878  (see  17  Alb.  L.  Journal,  451),  a  divorce  granted  by  a  Utah  courts 
where  neither  of  the  parties  ever  acquired  a  honajide  residence  in  Utah,  and 
were  both,  during  the  conduct  of  the  divorce  proceedings,  residents  of  Min* 
nesota,  was  held  void  in  Minnesota,  and  no  protection  against  punishment  for 
bigamy,  and  a  belief  in  the  validity  of  the  divorce  oonstitnted  no  defense. 
Cornell,  J.,  in  this  case,  dtes  and  approves  the  principal  case,  saying:  "T» 
each  state  belongs  the  exclusive  right  and  power  of  determining  upon  the 
status  of  its  resident  and  domidled  citisena  and  subjects,  in  respect  to  the 
question  of  marriage  and  divorce^  and  no  other  state,  nor  its  judicial  tribu* 
nals,  can  acquire  any  lawful  jurisdiction  to  interfere  in  such  matters  boiwesD 
any  such  subjects,  when  neither  of  them  has  become  ftoius  Jide  domiciled 
within  its  limits,  and  any  judgment  rendered  by  any  sneh  tribunal*  under 
such  circumstances,  is  an  absolute  nullity:  DiUon  v.  DUmm^  4  B.  L  93; 
Cooley  on  Ckmst.  lim.  400,  and  notes  there  cited;  Kerr  v.  Kerr,  41  N.  T. 
272;  Hqfffnan  v.  Hoffman,  46  Id.  30;  Hanover  v.  Turner,  14  Mass.  227." 

I^e  position  of  our  courts  on  this  subject  may  now  be  considered  as  defi* 
nite.  The  ftisontislw  of  the  marriage  contract,  the  rights  and  obligationa 
growing  out  of  it^  are  to  be  determined  by  the  law  of  the  domicile  of  the 
parties;  while  the  form  and  ceremonies  in  its  celebration  are  regulated  by 
the  Ux  loci  eontraeha.  Late  adjudications  concerning  marriages  contracted 
out  of  the  domicile  of  the  parties,  and  against  the  positive  laws  of  such  dom* 
icile,  hold  these  principles.  Cases  lately  determined  in  North  Carolina  and 
Virginia  are  instructive  on  this  head.  In  State  v.  Kennedy,  76  N.  C.  251,  a 
statute  prohibited  marriages  between  n^groeto  and  white  persons.  A  ne|;ro 
and  a  white  woman  of  North  Carolina  went  into  South  Carolina  and  were 
married  according  to  the  law  of  that  state  which  permitted  such  a  mar- 
riage, and  then  returned  to  North  Carolina,  where  they  were  indicted  for  for- 
nication and  adultery,  and  it  was  held  tiiatthe  marriage  was  void.  The 
court  say:  "  As  to  the  formalities  of  the  marriage  the  lex  lod  will  govern. 
But  when  the  law  of  North  Carolina  declares  that  all  marriages  between  ne 
groes  and  white  persons  shall  be  void,  this  is  a  personal  incapacity  which  f ol* 
lows  the  parties  wherever  they  go,  so  long  as  they  remain  domiciled  in  North 
Carolina.  And  we  conceive  tiiat  it  is  immaterial  whether  they  left  the  state 
with  intent  to  evade  the  law  or  not,  if  they  had  not  honajide  acquired  a 
domicile  elsewhere  at  the  time  of  the  marriage:  Story  Confl.  of  Laws,  sei«.  65; 
WaUanur.  0<e«^  3  Ired.  635.    InBrookr,  £rook,9B.Ij,  193,  Lord  Camp* 
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baQ  Mji:  'It  k  qmto  obriona  tiiAt  no  oiTiliaBd  itate  otn  allow  its  domioOed 
tabjecte  or  diiaeiiB,  by  makmg  a  temporaiy  Tint  to  a  foreign  ooontry,  to  en- 
tar  into  a  oantract  to  be  perfonnad  in  the  place  of  domioile,  if  the  oontraot  ia 
forbidden  hf  the  lav  of  the  place  of  domicile^  aa  contrary  to  religiont  or  to 
moialityy  or  to  any  of  ita  fandamental  inatitationa.'  In  that  caae  an  Bng- 
liabman  caanally  met  in  Denmark  the  aiater  of  hie  deoeaaed  wife  and  married 
her  there.  Aa  each  mazriagea  were  prohibited  between  Wngliab  aabjecta  it 
waa  held  Toid.  A  law  like  thia  of  onia  wonld  be  yery  idle  if  it  coold  be 
avoided  hf  merely  atepping  over  an  imaginaiy  line.  There  are  oaaea  to  the 
contrary  of  thia  ooncliiaifln  decided  by  conrta»  for  which  we  have  great  re- 
apeot.  Th^  are  cited,  and  the  whole  question  ia  learnedly  and  eazneatly 
diaooaaed  by  1  Kahop  on  Marr.  and  Div.,  aeca.  371»  389;  Medway  v.  yeedham, 
16  Maai.  167;  Stevetuon  r.  Oray,  17  K  Men.  193.  It  seema  to  na,  however, 
that  when  it  ia  conceded,  aa  it  ia,  that  a  atate  may  by  legialation  extend  her 
law  preacclfaing  incapacity  for  contracting  maniagCb  over  her  own  citiaena 
who  contract  marriage  in  other  coontriea,  by  whoee  law  no  each  inoapadtiea 
mat,  aa  Maaaachnaetta  did  after  the  dedaion  in  Medway  y.  Ifeedham,  the 
main  qoeation  ia  conceded,  and  wliat  remaina  ia  of  little  importance.'* 

The  aame  point  waa  determined  in  Kvmey  y.  Comrnonwealih,  by  the 
YixginiA  conrt  of  appeala,  September,  1878:  See  Beporter,  voL  6,  pi  738L 
There,  a  negro  man  and  a  white  woman,  both  domiciled  in  Vlzginia,  where 
a  marriage  between  andh  penona  ia  declared  abadlntely  yoid  by  atatate,  left 
the  place  of  their  domicile,  and  proceeded  to  the  diitriot  of  Cdlnmbia»  where 
maiiriagea  between  andh  penona  are  l^gal,  and  were  married  in  accordance 
with  thelaw  of  that  diatrict.  They  returned  to  the  place  of  their  domicile 
after  ten  dayi,  and  lived  there  together  aa  man  and  wife.  It  waa  held  the 
marriage  waa  abadately  void.  An  able  opinion  by  Ghiiitian»  J.,  in  thia  eaae 
lefera  to  Brook  y.  Brook,  and  State  y.  Keimedy,  mipra» 

Thadoctriaa  bald  in  theae  caaea  ia  in  harmony  with  Lo  Brotm  ▼•  Jfcmet< 
5AaDuDao.7aOL 


Bridge  v.  Egglbston. 

[U1CAM.9AS.] 

I^nNnuDiT  OomriTANOB— Ob42itob'8  DiaiiASATiovB.— Whan  a  convey- 
anoe  la  claimed  to  have  been  made  in  fraud  of  crediton,  the  deolaraticpa 
of  the  grantor  prior  to  the  conyeyanoe,  with  respect  to  hia  financial  em- 
are  admiaaible  aa  evidence  of  a  fraudulent  intent  on  hia 


Wxrr  of  entry.  The  demandant  relied  upon  hia  own  eeuin 
within  thirty  years,  and  a  disseisin  hy  the  tenant.  Plea,  the 
general  issae.  The  demandant  claimed  under  an  execution 
duly  levied  upon  the  premises,  November  15, 1811,  as  the  prop- 
erty of  one  Gh>odwin.  The  tenant  claimed  under  a  conveyanoe 
from  the  said  Gk>odwin,  dated  October  6, 1809.  The  demand- 
anty  who  was  admitted  to  haye  been  a  creditor  of  Goodwin  long 
prior  to  October,  1809,  in  consequence  of  the  latter's  indiyidual. 
liability  as  one  of  the  directors  of  the  Berkshire  Bank,  an  in* 
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BolTent  oorpomtiony  undertook  to  show  that  the  said  oonyej-  [ 

anoe  to  the  tenant  was  made  with  intent  to  defraud  the  cred- 
itors of  the  said  Gk>odwin;  and  to  prove  the  same  offered  evi- 
dence of  certain  declarations  of  the  said  Goodwin  made  prior 
to  the  conveyance,  in  the  absence  of  the  tenant,  with  respect  to 
the  probability  of  his  insolvency  on  account  of  his  liabiliiy  as  a 
director  of  the  bank,  and  as  to  his  intention  to  avoid  the  pay- 
ment of  as  much  of  his  indebtedness  as  possible.  The  tenant 
objected  to  the  evidence,  but  the  court  admitted  the  same  with 
the  understanding  that  knowledge  of  the  facts  should  be  proved 
upon  the  tenant  prior  to  the  conveyance.  A  verdict  having 
been  returned  for  the  demandant,  a  motion  was  interposed  for 
a  new  trial,  and  the  only  question  considered  by  the  court  was 
as  to  the  admissibility  of  the  said  declarations  of  Goodwin. 

Ashmun^  for  the  tenant,  cited  Lober  v.  Edynes,  11  Mass.  498; 
Waroesier  v.  EcOon,  Id.  868;  Clarke  v.  WaUe,  12  Id.  489. 

Odd  and  Sedgwick^  for  the  demandant. 

By  Court,  Pabekb,  0.  J.  The  evidence  objected  to  at  the 
trial,  and  now  made  the  ground  for  a  motion  for  a  new  trial,  is 
that  which  relates  to  certain  conversations  and  dedarationa  of 
Goodwin,  the  grantor  of  Eggleston  and  the  judg^ient-debtor, 
in  the  judgment  which  was  attempted  to  be  satisfied  by  a  levy 
on  the  land  demanded  in  this  action. 

The  substance  of  the  conversation  proved  is,  that  Goodwin 
expected  to  be  ruined  by  being  connected  with  the  Berkshire 
Bimk  as  a  director;  and  that  he  thought  it  best  to  pay  as  little 
of  his  debts  as  possible,  and  intimated  an  intention  to  submit 
to  an  imprisonment  in  Albany,  in  the  state  of  New  York.  This 
conversation  took  place  before  the  execution  of  the  deed  to 
Eggleston,  and  he  was  not  present  at  it.  The  judge  overruled 
the  objection  made  at  the  trial,  on  the  ground  that,  if  knowl- 
edge of  the  fact  could  be  proved  upon  Eggleston,  the  evidence 
was  proper,  and  there  was  afterwards  evidence  of  other  declar- 
ations of  Goodwin,  made  in  the  presence  of  Eggleston,  of  a 
similar  import,  so  far  as  their  tendency  was  to  prove  the  known 
or  expected  insolvency  of  Goodwin,  but  none  in  which  any  in- 
tention on  his  part  to  conceal  his  property  was  intimated. 

So  far  as  the  conversation  tended  to  prove  the  insolvency  or 
embarrassment  of  Goodwin  before  he  conveyed  his  estate,  we 
think  the  evidence  proper.  The  fact  was  essential  to  be  proved 
in  order  to  establish  a  motive  on  his  part  to  make  a  fraudulent 
eonveyance,  and  it  could  not  be  better  proved  than  by  his  own 
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acknowledgment.  It  is  true  that  Goodwin  is  a  competent  wit- 
neee,  if  he  is  not  bound  hj  his  corenants,  or  if  he  is  released* 
But  the  creditor  who  is  pursuing  his  debt  through  a  supposed 
fraudulent  oonyeyanoey  is  not  obliged  to  rely  upon  the  testi- 
mony of  the  principal  in  the  supposed  fraud.  His  conduct, 
actions,  and  declarations^  before  such  conveyance  is  made,  are 
proper  subjects  to  lay  before  the  jury,  to  enable  them  to  ascer* 
tain  whether  the  conveyance,  on  his  part  was  fraudulent;  and 
such  evidence  does  not  prejudice  the  supposed  grantee.  If  he 
purchased  bona  fide  and  for  a  valuable  consideration,  without 
knowledge  of  such  design,  his  titie  would  not  be  affected. 

There  has  been  much  doubt  with  respect  to  this  species  of 
evidence,  different  opinions  having  heretofore  prevailed,  and  no 
case  solemnly  decided  having  settled  all  the  questions  which 
grow  out  of  tiie  subject.  It  is  certain  that  more  laidty  or  liber- 
ality has  prevailed  with  respect  to  the  rules  of  evidence  in  in« 
quizies  concerning  the  validity  of  conveyances  supposed  to  be 
fraudulent  than  upon  most  other  subjects.  It  will  be  well  to 
establish  some  precise  rules  which  may  make  this  branch  of 
litigation  less  trouble — some  than  it  has  hitherto  been.  Now, 
as  the  creditor  in  such  oases  is  obliged  to  prove  actual  fraud  in 
the  grantor,  and  a  participation  in  or  knowledge  of  it  in  the 
grantee,  we  think  these  two  branches  of  his  case  will  admit  of 
the  application  of  evidence  of  the  two  parties  which,  although 
apparently  inconsistent  with,  is  lyy  no  means  repugnant  to  the 
common  rules  of  evidence. 

To  prove  fraud  in  the  grantor,  his  conduct  and  his  declara- 
tions before  the  conveyance  may  be  the  best  and  often  the  only 
sfvidence  within  the  power  of  the  creditor.  He  at  that  time  is 
not  interested,  nor  can  it  be  his  design  to  injure  those  with 
whom  he  may  afterwards  contract.  If  fraud  is  thus  proved 
upon  him,  then  the  knowledge  of  it  on  the  part  of  the  grantee 
is  to  be  proved;  which  may  be  done  by  showing  a  trifling  con- 
sideration, or  none  atall;  by  acts  inconsistent  with  the  bonajide 
ownership;  by  confessions  of  the  nature  of  his  bargain;  or  by 
other  droumstances  tending  to  show  a  knowledge  of  the  designs 
of  the  grantor.  Without  this  latter  evidence,  the  former  as  to 
the  designs  of  the  grantor  is  wholly  ineffectual  to  defeat  the 
purchase;  and  a  jury  under  the  direction  of  the  court,  will 
always  be  able  to  discriminate;  so  that  the  purchaser  will  not 
be  injured  by  the  declarations  of  the  grantor,  unless  he  be 
proved  to  have  been  privy  to  his  fraudulent  designs. 

But  the  declarations,  conversations,  or  even  the  actions,  of  a 
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grantor  after  maUng  his  deed,  ought  not  to  be  reoeiTed  in  eyU 
denoe  in  prejudioe  of  the  title  he  has  created;  beoanse  he  is 
interested  to  have  such  title  defeated  by  his  creditors;  and  be- 
eanse  the  other  party  has  a  right  to  examine  him  npon  oath» 
provided  he  is  a  competent  witness.  Before  he  has  conyeyed 
he  is  an  independent  party,  whose  conduct  may  be  examined 
to  ascertain  the  causes  and  motives  of  his  conveyance.  After- 
wards he  has  no  relation  to  the  estate  he  has  conveyed;  and  his 
conversation  respecting  it,  if  sworn  to  on  a  trial,  is  mere  hear- 
say, which  is  never  received  as  evidence. 

Two  cases  have  been  adjudged  which  tend  to  estaUiah  this 
latter  principle.  The  first  is  that  of  BarOeU  v.  Ikiprai^  4  Mass. 
702.  There  the  declarations  admitted  were  of  a  deceased  sup- 
posed grantor,  viz.,  that  he  had  never  made  any  convejBace  to 
his  son.  The  judge  at  the  trial  admitted  evidence  of  ttiat  dec* 
lazation;  but  a  new  trial  was  granted,  and  the  principal  reason 
assigned  was,  that  no  case  could  be  found  where  the  declara- 
tions of  a  party,  so  situated  in  point  of  interest,  had  been 
received  as  evidence.  The  declarations  objected  to  in  that  case 
were  made  after  a  title  was  supposed  to  be  created  by  deed,  an2 
tended  to  contradict  and  defeat  that  deed*  The  other  case  i& 
that  of  Olarhe  v.  Waiiie^  cited  in  the  argument  There  dedara- 
tions  of  the  grantor,  both  before  and  after  the  execution  of  the 
deed  tending  to  show  that  it  was  fraudulent,  were  rejected  by 
the  judge  at  the  trial,  and  his  decision  was  confirmed  by  the 
whole  court 

This  decision  does  not  establish  the  inadmissifailiiy  of  dec- 
larations made  before  the  deed  if  connected  with  evidence  of 
knowledge  on  the  part  of  the  grantee.  The  adjudication  is  not 
to  be  extended  beyond  the  subject-matter,  which  was  a  case  of 
declarations  made  after  the  execution  of  the  conveyance,  as 
well  as  before,  without  any  proffer  of  evidence  4^w<litig  to  show 
a  participation  in  the  fraud  by  the  grantee. 

There  is  nothing,  therefore,  in  any  setUed  decisions  to  inter- 
fere with  our  opinion  in  the  present  case;  which  is,  that  the 
conduct  and  declarations  of  the  grantor  respecting  the  estate 
conveyed,  and  tending  to  prove  a  fraudulent  intention  on  his 
part  before  the  conveyance,  is  proper  evidence  for  the  jury 
upon  an  inquiry  into  the  validity  of  such  conveyance,  by  a 
creditor  or  subsequent  purchaser,  who  alleges  it  to  be  frandiH 
lent 

Judgment  on  the  verdict. 
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[U1Ca«.9M.] 

Xmocvmn  Laws— Wbit  Dkmavdb  vot  DiacHAHOXD.— UnfeQ  demand  of  pay- 
mmt  faM  ben  made^  the  liability  of  one  who  has  reoeived  money  to  the 
nae  of  another  ia  not  a  ''debt**  within  the  meaning  of  an  act  disohaiging 
inaolventdebtora  from  all  "debta,"  eto. 

AflsmcpsiT  for  money  had  and  reoeiyed.  The  defendant 
pleaded  a  discharge  under  the  ineolyent  laws  of  New  York,  both 
parties  being  inhabitants  of  that  state.  At  the  trial  it  appeared 
that  on  the  twenty-fourth  day  of  April,  ISIS,  the  defendant 
obtained  his  certificate  of  discharge  under  an  act  of  the  legisla- 
ture of  New  York  "  for  the  benefit  of  insolvent  debtors/'  and  an 
act  supplementary  thereto,  having  filed  his  petition  January  11, 
1812,  and  made  his  inventory,  etc.,  January  18.  On  the  Bixth 
of  February,  1812,  he  received  for  the  plaintiff,  as  his  agent  or 
attorney,  the  money  sued  for  in  this  action  upon  a  debt  owing 
to  the  plaintiff.  This  sum  was  not  demanded  of  the  defendant 
until  suit  brought.  The  plaintiff  was  not  named  as  a  creditor 
in  the  inventory  filed  by  the  defendant,  and  the  money  men- 
tioned was  not  included  in  the  list  of  his  effects.  The  provisions 
of  the  acts  referred  to  are  stated  in  the  opinion. 

Oold  and  Howe,  for  the  plaintiff. 

Athmun  and  WhUing^  for  the  defendant. 

By  Court,  Pabxxb,  0.  J.  The  question  to  be  determined  in  this 
action  is,  whether  the  demand,  which  is  the  subject  of  it,  is  barred 
by  the  certificate  of  discharge  which  the  defendant  obtained  under 
the  insolvent  law  of  the  state  of  New  York,  passed  the  third  of 
April;  1811,  and  the  act  supplementary  to  that  act,  both  which 
have  been  produced  in  the  case. 

By  the  first  act,  the  certificate  is  to  be  a  discharge  of  all  debts 
due  at  the  time  of  the  assignment,  and  contracted  for  before  that 
time,  although  payable  afterwards,  and  it  is  provided  that,  if 
the  insolrent  debtor  be  sued,  he  shall  be  acquitted  of  all  debts 
due  at  the  time  of  the  discharge,  or  contracted  for  before  and 
payable  afterwards.  Probably  it  was  contemplated  that  the 
discharge  would  be  given  at  the  same  time,  or  immediately  after 
the  assignment  should  be  made,  and  the  object  of  the  legisla- 
ture must  be  considered  to  have  been  to  provide  for  the  dis- 
eha^e  of  debts  actually  due,  on  which  the  time  of  payment  had 
not  arrived. 

The  provision  of  the  supplementary  act  applies  only  to  the 
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ease  of  debts  becoming  due  after  the  dischazge,  on  account  of 
liabilities  incurred  at  any  time  before,  on  certain  undertakings 
expressed  in  the  act.  This  latter  proTision  is  inserted  in  an  act 
entitled,  ''  an  act  extending  the  time  for  the  remission  and 
commutation  of  certain  quit-rents,  and  for  other  purposes/'  a 
title  which  would  not  directly  indicate  any  provision  for  th* 
relief  of  insolvent  debtors. 

Upon  reflection,  we  are  satisfied  that  the  demand  sued  for  in 
this  action  does  not  come  within  either  of  the  acts  above  re- 
ferred to,  and  perhaps  we  ought  to  suppose  that  the  defendant 
did  not  originally  intend  to  discharge  himself  of  this  demand 
under  the  certificate,  for,  if  that  had  been  his  intention,  com- 
mon justice  and  his  duty  as  required  by  the  act,  demanded  that 
he  should  have  represented  this  as  a  debt  before  his  effects  were 
divided,  that  this  creditor,  whose  debt,  if  it  existed  at  all,  was 
as  much  a  debt  of  honor  as  any  one  could  be,  might  have  re- 
ceived some  portion  of  those  effects.  But  the  defendant  made 
no  such  representation,  and  justly,  because,  upon  legal  princi- 
ples, he  could  not  be  considered  debtor,  until  a  subsequent 
period,  when  he  should  be  called  to  account  for  the  money 
received  by  him  for  the  plaintiff. 

The  money  received  by  the  defendant  was  received  from  an 
insurance  company  in  New  York,  in  February,  1812,  by  virtue 
of  authority  from  the  plaintiff.  In  removing  it,  the  delendanl 
was  merely  agent  of  the  plaintiff;  he  being  absent  at  sea  when 
the  money  became  due.  No  demand  appears  to  have  been 
made  upon  the  defendant  until  the  commencement  of  this  suit; 
BO  that  he  was  not  a  debtor  to  the  plaintiff  until  that  time.  For 
aught  that  appears,  the  defendant  may  have  deposited  this 
money  for  the  plaintiff,  or  separated  it  from  his  own  money  and 
property,  without  converting  it  to  his  own  use;  and  if  such  had 
been  the  case,  it  would  not  have  been  considered  as  part  of  his 
effects,  to  be  distributed  among  his  creditors. 

In  this  view,  the  defendant  acted  honestly  and  fairly,  in  noi 
considering  himself  a  debtor  to  the  plaintiff  for  money  which 
he  had  received  for  him,  and  which  he  held  as  his;  and  his  sub- 
sequent determination  to  avail  himself  of  his  certificate,  to  avoid 
the  plaintiffs  demand,  cannot  avail  him.  There  was  no  debt 
due  before  the  discharge,  which  could  be  affected  by  the  prin- 
cipal act;  nor  was  there  any  such  liability  as  provided  for  in 
the  supplementary  act;  so  that  the  certificate  cannot  operate  in 
this  action,  and  the  plaintiff  must  have  judgment. 
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TaFT  v.  MONTAGUI. 

[14  Mam.  9tl.] 

Rov-FtoMBMAirai  OF  OoMTKAor-^AinnnK  MntviT.— A  oontiMfeor  IiATiqg 
vndartakMi  to  flreot  a  bridg*  for  a  town  in  *  psrtionlar  mtamm  at  an 
agreed  pirioe^  did  his  work  to  nnskiUfoily  that  the  bridge,  after  being 
naed  lor  a  time,  fell  down  and  was  entirely  valneless,  and  it  was  held 
that  the  town  could  resist  a  reooTery,  either  upon  the  contraot  or  upon 
the  quamtmm  meruU^  and  was  not  compelled  to  resort  to  a  oross-action 
for  damages. 

Assoxptarr  npon  a  special  oontraot  for  the  erection  of  a  bridge 
by  the  plaintiff  for  the  inhabitants  of  the  Urnn  of  Montague,  in 
a  specified  manner  and  at  a  stipulated  price.  The  declaration 
also  contained  a  count  upon  a  quantum  meruii  for  the  same 
services.  Plea,  the  general  issue.  It  was  proved  at  the  trial 
that  the  plaintiff  built  the  bridge  under  a  special  contract,  in 
1810,  but  not  in  a  workmanlike  manner,  the  abutments  being 
made  principally  of  cobble-stones,  not  well  laid  together. 
With  occasional  repairs,  however,  the  bridge  stood  until  1812, 
when  the  eastern  arch  fell  down.  The  defendant  filled  it  up, 
so  as  to  make  it  passable,  and  it  stood  until  the  autumn  of  1814, 
when  the  other  arch  fell  in.  The  defendants  again  repaired  it 
temporarily,  and  rendered  it  passable  until  September,  1816, 
when  it  was  all  swept  away  by  a  flood,  and  the  defendants  were 
compelled  to  erect  a  new  bridge,  of  new  materials.  The  judge 
instructed  the  jury  that  if  they  were  satisfied  that  the  plaintiff 
had  failed  to  perform  his  special  contract,  their  verdict  should 
be  for  the  defendants,  and  that  nothing  was  to  be  allowed  on 
the  quanhim  meruit,  because  the  defendants  had  received  no 
benefit,  but  had,  on  the  contrary,  been  put  to  expense  by  the 
plaintiffs  unskillful  work.  There  was  a  verdict  for  the  defend- 
ants, and  a  motion  for  a  new  trial,  on  the  ground  of  mis- 
direction. 

BUn  and  MiOa,  for  the  plaintiff,  cited  Broom  v.  DavU,  7  East, 
480,  note;  Everett  v.  (Troy,  1  Mass.  101. 

Jahmun  and  Strong,  for  the  defendants,  cited  Oook  v.  Jenm 
nings,  7  T.  B.  881;  Ihxon  v.  Mansfield,  2  liass.  148. 

By  Court,  Pabksb,  O.J.  It  would  be  areproach  to  the  law  if 
the  plaintiff  could  recover  the  stipulated  price  of  the  work  which 
he  undertook  to  perform,  when,  by  the  evidence  in  the  case,  it 
manifestly  appears  that  the  defendant  would  be  entitled  to  a 
larger  sum  from  him  as  damages  for  the  non-performance  of 
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this  doniraot  witii  thenu  He  engaged  to  erect  the  bridge  of 
proper  materialSy  and  in  a  workmanlike  manner.  The  verdict 
of  the  joiy  proves  that  he  has  not  performed  this  contract,  and 
the  evidence  reported  shows  a  good  foundation  for  such  a  ver- 
dict. It  is  now  urged  that  he  may  recover  the  sum  agreed 
upon,  and  that  the  defendants  must  sue  him  for  their  damages. 

There  are  cases  in  the  books  in  which  this  course  has  been 
held  to  be  necessary.  Such  is  that  of  EvereU  v.  Oray.  But 
there  the  gun-locks,  which  were  the  subject  of  the  contract,  had 
been  received,  and  afterwards  proved  to  be  defective;  and  it 
was  thought  that  the  defendants  could  not  be  permitted  to 
show  the  defect,  although  arising  from  fraud  in  the  plaintiff, 
against  his  claim  for  the  consideration  according  to  his  contract. 

The  law  of  that  case  has  since  been  questioned,  and  we  are 
certainly  not  disposed  to  extend  it  to  cases  not  exactly  similar. 
The  ground  of  the  decision  was  that  the  gun-locks  were  ac- 
cepted without  objection  at  the  time.  Now,  in  the  case  at  bar, 
there  has  been  no  acceptance  of  the  bridge,  nor  could  there 
have  been  without  some  corporate  act  on  the  part  of  the  de- 
fendants. The  mere  passing  over  the  bridge  was  the  act  of  in- 
dividuals; and  the  repairing  of  it  was  a  work  of  necessity,  the 
town  being  obliged  to  have  a  passage  over  the  stream.  The 
act  of  repairing  by  the  selectmen  cannot,  for  the  same  reason, 
be  construed  into  an  acceptance  of  the  bridge  in  its  imperfect 
state. 

We,  therefore,  think  the  defense  set  up  is  sufficient  upon  the 
special  count;  and  as  the  case  negatives  the  supposition  that 
.  any  of  the  materials  prepared  by  the  plaintiff  went  to  the  use 
of  the  town,  the  other  counts  are  not  supported. 

Judgment  on  the  verdict 


Adams  v.  Howb. 

ll4][Aa«.9iO.) 

CknRBXBDonoir  axd  YAUDirr  or  SrATUTBi.— A  oonrfc  of  kw,  when  called 
upon  todeoide  upon  the  validity  of  a  atatate,  wiUpreaame  it  to  be  oonsti* 
tatumal  until  theoontraxy dearly appean.  Thelegialatiireiipreaiuned  to 
be  the  judge,  in  the  first  instanoe,  of  ita  oonatitatianal  powera,  and  it  ia 
only  when  manifest  assumption  of  authority,  or  ndsapprehenaion  of  it 
appean,  that  the  judicial  power  ahonld  refuse  to  execute  it. 

Ebbob  to  the  circuit  court  of  common  pleas,  upon  a  judgment 
tendered  in  an  action  of  trespass  for  taking  and  carrying  awaj 
a  heifer,  the  property  of  the  said  Adams,  by  the  defendants  in 
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«iTor.  The  judgment  was  rendered  for  the  defendants  under  a 
plea  of  not  goiltj,  upon  a  special  verdict  embracing  the  follow- 
ing material  facts:  The  defendants  being  the  duly  chosen  and 
ewom  assessors  of  the  town  of  Butland  for  the  jear  1818,  as- 
qooflod  the  plaintiff,  an  inhabitant  and  taxpayer  of  the  town  in 
the  tax  bills  of  that  year,  in  the  sum  of  five  dollars  and  fif  ty-fiye 
•oents,  for  the  support  of  the  ministiy.  The  plaintiff  having, 
before  said  assessment  was  made,  duly  filed  with  the  clerk  of 
«aid  town  a  certificate  of  his  membership  in  an  unincorporated 
society  of  Baptists  in  the  town  of  Barre,  in  strict  conformity 
with  the  act  of  the  legislature,  passed  June  11, 1811,  entitled 
''an  act  respecting  public  worship  and  religious  freedom," 
<slaimed  exemption  from  said  tax,  and  refused  to  pay  the  same. 
Whereupon  the  heifer  mentioned  in  the  declaration  was  duly 
seised  and  sold  by  the  tax  collector  for  the  payment  of  said  tax 
upon  a  warrant  issued  by  the  defendants.  The  society  to  which 
the  plaintiff  belonged  was  of  a  different  denomination  from  the 
one  mentioned  in  Butland,  and  had  no  settled  minister,  but  had 
engaged  an  ordained  Baptist  evangelist  of  a  neighboring  town 
to  preadi  to  them  once  a  month. 

Lmocki^  for  the  plaintiff,  cited  Stat.  1811,  c  8. 

Btgdow^  tat  the  defendants,  dted  Barnes  v.  The  Firet  Parieh 
Ml  Jhlntaiii^,  6  Mass.  401;  IkmerT.  The  Second  Preoinci  in  Broob' 
fidd,  7  Id.  60. 

By  Court,  Pabkxb,  0.  J.  By  the  special  verdict  in  this  case,  it 
appears  that  the  plaintiff  in  error  was  exempted  from  ministerial 
taxes,  aooording  to  the  provisions  of  the  Stat.  1811,  c.  6,  he  having 
regularly  obtained  and  filed  with  the  proper  officer  of  the  town 
«  certificate  of  his  membership  in  a  Baptist  society  in  the  town 
of  Barre,  and  such  a  society  being  found  to  exist.  It  is  true, 
that  it  also  appears  that  the  society  of  which  he  was  a  member, 
was  not  incorporated;  and  that  their  minister  or  teacher  was 
not  settled  over  that  society,  but  only  engaged  to  preach  to 
them  one  Sabbath  in  a  month,  he  being,  in  fact,  a  stated  min- 
ister of  another  society  in  another  town.  But  these  latter  facts 
«re  immaterial  provided  the  statute  has  legal  force  and  validity; 
for  it  expressly  puts  corporate  and  unincorporated  societies  upon 
the  same  footing,  and  makes  no  distinction  between  such  as 
have  an  ordained  minister  specially  settled  over  them,  and  such 
MB  are  occasionaUy  taught  by  preachers  who  may  be  ordained  at 
large,  or  as  ministers  of  other  parishes,  devoting  «  part  of  theif 
labors  and  services  to  th^m. 
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The  true  and  only  question,  then,  azising  in  this  ease  is, 
whether  the  statute  before  oited  is  oontrazy  or  repugnant  to  the 
prindples  of  the  constitution,  and  so  of  no  binding  force  upon 
the  court.  And,  after  a  careful  examination  of  the  declaration 
of  rights  prefixed  to  the  constitution,  where  alone  the  subject 
is  treated  of,  we  do  not  find  that  the  legislature  is  restricted  in 
the  manner  contended  for  by  the  counsel  for  the  defendants  in 
error. 

We  are  well  aware  of  the  great  inconTeniences,  and  the  injuxy 
to  public  morals  and  religion,  and  the  tendenqr  to  destroy  all 
the  decency  and  regularity  of  public  worship,  which  may  result 
from  a  general  application  of  the  indulgence  granted  by  the 
legislature,  in  that  statute,  to  all  persons  who  may  choose  to 
associate,  and  withdraw  themselyes  from  the  regular  and  estab- 
lished religious  societies  in  towns  and  parishes  which,  being  by 
law  obliged  to  support  public  teachers,  may  thus  haye  their 
means  and  power  so  much  diminished  as  to  render  that  duty 
oppressiye  and  burdensome.  But  our  duty  is  to  give  effect  to 
such  acts  of  the  legislature  as  they  haye  the  constitutional  au- 
thority to  make,  without  regarding  their  eyil  tendency  or  inex- 
pediency. Subsequent  legislatures  may  coirect  the  proceedings 
of  their  predecessors,  which  may  be  found  to  have  been  impror- 
ident  or  pernicious.  And  if  a  law,  howeyer  complained  of,  is 
suffered  to  remain  unrepealed,  the  only  legal  presumption  is, 
that  it  is  the  will  of  the  communiiy  that  such  should  be  the 
law. 

We  proceed  to  show  why  the  statute  in  question  may  be  con- 
sidered as  constitutional,  and  to  show  that  there  is  no  decided 
case  which  in  any  manner  contrayenes  the  opinion  which  we 
feel  ourselyes  bound  to  adopt;  that  the  judgment  of  the  cir> 
cuit  court  of  common  pleas  is  erroneous,  and  must  be  reyersed 

We  must  premise  that  so  much  respect  is  due  to  any  legisla 
tiye  act,  solemnly  passed  and  admitted  into  the  statute  book, 
that  a  court  of  law,  which  may  be  called  upon  to  decide  its  ya* 
lidity,  will  presume  it  to  be  constitutional,  until  the  contxazy 
clearly  appears,  so  that  in  any  case  of  the  kind  substantially 
doubtful  the  law  would  haye  its  force.  The  legislature  is,  in 
the  first  instance,  the  judge  of  its  own  constitutional  powers; 
and  it  is  only  when  manifest  assumption  of  authority,  or  mis< 
apprehension  of  it,  shall  appear,  that  the  judicial  power  will 
refuse  to  execute  it.  Wheneyer  such  a  case  happens,  it  i» 
among  the  most  important  duties  of  the  judicial  power  to  de» 
dare  the  inyalidity  of  an  act  so  passed. 
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The  act  of  the  legidataxe,  now  in  qaestion,  is  supposed  to  be 
onoonBtitationaly  in  proyiding  for  the  exemption  of  persons 
from  taxation  to  the  sapport  of  ministers  or  public  teachers  of 
pieljy  religion  and  morality,  in  the  towns  or  parishes  within 
which  they  may  dwell,  if  they  belong  to  a  religions  society  of  a 
different  persuasion,  whether  that  socieiy  be  incorporated  or  not. 
In  order  to  ascertain  whether  for  this  canse  the  act  is  unconsti- 
tntionaly  we  must  examine  the  constitution,  to  see  whether  there 
18  any  restriction  upon  the  legislature  in  this  respect. 

The  framers  of  the  constitution,  and  the  people  who  adopted 
it  in  the  articles  of  the  declaration  of  rights,  which  respect  re* 
ligion  and  public  worship,  undoubtedly  intended  to  secure  and 
establish  the  orderly  and  regular  preaching  of  the  gospel  in 
towns  and  parishes,  and  public  incorporated  societies;  and  the 
decent  and  suitable  maintenance  of  persons  of  learning  and 
piety,  to  be  set  apart  as  public  teachers  of  religion  and  morality. 
This  is  obvious  from  the  frequent  use  of  the  word  ''  public,''  as 
applicable  to  worship,  and  to  ministers  and  teachers. 

Another  great  object  was,  to  secure  and  establish  the  most 
perfect  and  entire  freedom  of  opinion  as  to  tenets  of  religion, 
and  as  to  the  choice  of  the  mode  of  worship.  It  was  difficult  to 
establish  any  fundamental  rules  upon  the  subject,  and  they  did 
not  attempt  it;  but  contented  themseWes  with  declaring  the 
public  sentiment  upon  the  subject,  and  enjoining  upon  the  leg- 
islature the  importance  of  providing  from  time  to  time  such 
laws  as  should  carry  these  great  objects  into  effect.  It  was 
believed  that  the  future  guardians  of  the  moral  and  religious 
eharaeter  of  the  state,  and  of  the  rights  of  conscience  among  the 
people,  would  be  at  all  times  regardful  of  these  important  con- 
cerns, and  would  establish  such  wholesome  regulations  as  would 
comport  with  the  solemnity  of  the  subject,  and  the  true  inter- 
ests of  the  people. 

It  is  therefore  declared,  in  the  third  article  of  the  declaration 
of  rights,  "  that  the  people  have  a  right  to  invest  their  legisla* 
tnre  with  power  to  authorize  and  require,  and  the  legislature 
shall  from  time  to  time  authorise  and  require  the  several  towns, 
parishes,  precincts,  and  other  bodies  corporate  and  politic,  and 
religious  societies,  to  make  suitable  provision,  at  their  own 
expense,  for  the  institution  of  the  public  worship  of  God,  and 
for  the  support  and  maintenance  of  public  Protestant  teachers 
of  piety,  religion  and  morality,  in  all  cases  where  such  provision 
ehaU  not  be  made  voluntarily."  And  it  is  further  declared  in 
the  same  article  **  that  the  people  of  this  commonwealth  have  a 
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light  to,  and  do,  iiiTest  lueii  l^gislainre  with  anfhoriiyto  en« 
join  upon  all  their  snbjeoid  an  attendance  upon  the  instractions 
of  the  public  teachers  af  oresaid,  at  stated  times  and  seasons,  if 
there  be  any  whose  instructions  they  can  conscientiously  and 
conveniently  attend/*  The  right  of  choosing  azid  contracting 
with  their  own  teachers  is  then  declared  to  belong  to  the  public 
bodies  before  mentioned;  that  the  money  paid  by  the  subject 
for  the  support  of  public  worship  shall  be  applied  to  the  sup- 
port of  a  teacher  of  his  own  denomination,  if  there  be  any  one 
upon  whom  he  attends;  and  that  there  shall  be  no  subordina- 
tion or  superiority  of  one  sect  or  denomination  over  any  other. 

Three  great  objects  appear  to  have  been  the  influential  causes 
of  the  solemn  declaration  of  the  will  of  the  people:  1.  To  estab- 
lish, at  all  CTcnts,  liberty  of  conscience  and  choice  of  the  mode 
of  worship;  2.  To  assert  the  right  of  the  state  in  its  political 
capacity  to  require  and  enforce  the  public  worship  of  Ood;  8. 
To  deny  the  right  of  establishing  any  hierarchy,  or  any  power 
in  the  state  itself  to  require  conformity  to  any  creed  or  f ormu* 
laiy  of  worship.  The  restrictions  upon  the  legislature  are 
against  any  exercise  of  authority  which  might  contravene  the 
rights  of  conscience  or  the  choice  of  forms  of  worship,  and 
against  the  establishment  of  any  national  or  state  creed  or  f  onn 
of  worship,  to  which  those  who  conscientiously  disagreed  should 
be  obliged  to  conform,  or  suffer  any  inconvenience  from  non- 
conformity. The  mode  of  securing  these  essential  points  is  left 
entirely  to  the  legislature,  and  confidence  was  reposed  in  them 
to  TnftiTifAii^  them  by  equal  and  wholesome  laws. 

That  part  of  the  declaration  which  enjoins  it  upon  the  legis- 
lature to  exact  the  support  of  religious  institutions,  and  attend- 
ance upon  public  worship,  is  merely  directozy.  If  no  law  had 
been  passed  pursuant  to  it,  there  could  be  no  penalty  upon  the 
citizen  for  not  obeying  the  clear  expression  of  the  public  will; 
nor  is  there  any  way  of  coercing  a  legislature  to  cany  into  effect 
these  important  requisitions.  So  the  mode,  also,  of  executing 
he  will  of  the  people  in  this  particular,  is  left  entirely  to  the 
legislature;  and  although  laws  may  be  passed  which  have  a  con- 
trary tendency,  and  which  in  their  consequences  may  injure 
instead  of  promoting  the  public  worship,  yet  the  legislature  is 
to  judge;  and  even  their  erroneous  constructions  of  the  design 
of  the  people,  as  expressed  in  i^e  said  declaration,  must  have 
legal  effect,  so  far  as  they  are  not  manifestly  repugnant  to  the 
principles  of  the  constitution. 

This  being  the  character  of  the  legislative  power  on  Om  all- 
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important  sabjeot,  we  aie  at  a  loss  to  conceiye  how  it  can  be 
reatrained  when  it  is  profeesedly  exercised  for  the  poxpose  of 
enlarging,  instead  of  diminishing,  the  lights  of  the  citizen  on 
the  sabject  of  religious  worship.  Ghreat  responsifailily  rests 
upon  the  legislature,  and  also  upon  the  people,  in  delegating 
power  to  those  who  have  almost  unlimited  authority.  If  they, 
with  a  view  to  secure  the  rights  of  conscience,  pass  laws  within 
the  letter  of  the  constitution  which  may  have  a  tendency  injuri- 
ously to  affect  the  regular  public  worship,  it  is  not  for  the  judi- 
ciary power  to  control  their  course. 

Hie  mischief  to  be  dreaded  is  the  breaking  up  of  the  paro- 
chial religious  establishments,  by  authorizing  any  number  of 
indiyiduals  to  withdraw  themselTes  in  the  easy  and  loose  way 
which  is  proyided  in  this  act.  But  they  have  the  authority  and 
they  have  continually  exercised  it  to  incoxporate  parts  of  par- 
ishes and  even  individuals  as  poll  parishes,  and  by  this  means 
to  dimifiiBh  the  resources  of  the  religious  communities  from 
which  such  corporations  are  taken.  They  may  incoxporate  five, 
ten,  or  twenty  people  for  this  puxpose,  and  there  seem  to  be 
uo  more  constitutional  difficulties  in  the  way  of  vesting  societies 
unincorporated  and  the  members  of  them  with  the  same  privi- 
leges. 

Thia  may  be  an  abuse  of  power  for  which  they  are  amenable 
to  their  constituents,  but  these  acts  are  not  therefore  void.  It 
is  certainly  unjust  to  leave  the  standing  parishes  liable  to  pen- 
alties if  they  do  not  maintain  a  minister,  and  not  to  impose  any 
duty  of  the  kind  upon  those  whom  they  have  exempted  from 
the  common  burden.  But  in  this  they  merely  neglect  their 
duty,  and  this  neglect  does  not  affect  tiie  validity  of  the  acts 
which  they  may  choose  to  pass.  Besides,  it  is  known  that  there 
is  an  existing  provision  for  the  relief  of  towns  and  parishes  from 
the  burden  of  supporting  a  minister  when  they  shall  become 
unable  to  do  it,  provided  no  contract  is  actually  in  force;  for 
no  prosecution  can  be  maintained  against  a  corporation  for  a 
neglect  of  this  duty,  unless  a  court  has  adjudged  it  to  be  of  suf« 
ficient  ability. 

It  has  been  supposed  that  according  to  the  principles  stated 
in  the  case  of  Barnes  t.  The  Inhabitanta  of  the  Mnl  Parish  in 
Fblmouihf  this  legislative  act  is  already  repugnant  to  the  consti- 
tution of  the  state.  But  no  such  inference  can  be  drawn  from 
that  case.  The  question  to  be  settled  there  was  whether  tht 
minister  of  an  unincorporated  society  could  maintain  an  action 
against  the  parish  for  the  taxes  paid  by  one  of  his  hearers.  The 
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action  was  founded  altogether  apon  the  sappoeed  conatitatioiial 
right  of  the  minister  in  behalf  of  his  hearer,  and  no  legislatiTe 
act  had  then  been  passed  tending  to  TA17  or  affect  the  natural 
and  obvious  meaning  of  the  terms  of  the  articles  of  the  declai»- 
tion  of  rights  before  dted;  it  being  dear  by  those  articles  that 
the  privilege  of  appropriating  money  paid  to  another  use  than 
that  of  the  town  or  parish  into  whose  treasury  it  was  paid,  ap- 
plied only  when  the  appropriation  was  to  be  made  to  the  use  of 
a  teacher  of  a  public  sodety ;  and  that  by  a  public  sodeiy  was  in- 
tended one  known  and  incorporated*  The  plaintiff  in  that  suit 
oould  not  prevail. 

That  decision  was  correct,  and  it  was  probably  to  avoid  the 
effect  of  it  that  the  legislature  passed  the  law  in  question.  It 
nowhere  appears  in  the  learned  and  elaborate  opinion  delivered 
in  that  case,  that  the  power  of  the  legislature  over  the  subject 
was  questioned.  On  the  contrary,  the  following  expressions 
may  be  conddered  as  an  admisdon  of  that  power.  The  chief 
justice  observed,  ''that  it  seems  a  mistake  to  suppose  that  the 
legislature  cannot  grant  any  further  relief  in  particular  cases, 
whidi  in  its  discretion  it  may  condder  as  deserving  relief.'' 
Sudi  relief  had  been  before  granted  to  Quakers,  in  whose  favor 
no  exception  had  been  made  by  the  constitution.  The  same 
right  erists  with  respect  to  Baptists,  or  those  of  any  other  de* 
nomination  different  from  that  which  prevails  in  the  town  ot 
which  they  are  inhabitants;  and  it  may  be  applied  in  favor  of 
Congregationalists,  where  they  are  a  minority  and  dissent  from 
the  established  worship  of  the  town,  or  Episcopalians,  or  any 
other  sect  who  may  unite  and  form  themsdves  into  a  separate 
sodety. 

Whether  it  is  expedient  to  give  legidative  sanction  to  a 
system  so  destructive  to  regular  and  orderly  worship,  we  again 
say  we  are  not  to  judge.  We  are,  however,  satisfied  that  there 
is  nothing  in  the  constitution  which  prohibits  this  exerdse  of 
power. 

One  of  the  objections  to  the  effect  of  the  exemption  of  the 
plaintiff  in  error  is,  that  the  sodety  of  which  he  is  a  member 
had  no  settled  minister;  but  hired  one  only  for  one  Sabbath  in 
a  month.  But  here,  again,  the  legislature  has  authorised  this; 
not  having  required,  as  essential  to  an  exemption,  that  there 
should  be  any  minister  at  all,  but  only  a  sodety  and  a  com- 
mittee. In  the  case  of  Senddil  v.  The  InhabUania  ofJRngsUm,  6 
Hass.  624,  the  opinion  of  the  court  against  the  plaintiff's  right 
to  recover  was  founded  upon  the  constitution  and  the  statute  of 
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1799,  o.  87,  which  clearly  indicated  that  the  miniBter  who  sued 
most  be  the  numater  of  the  parish^  or  town,  or  inooxporated 
religiona  Booiety,  and  not  have  been  ordained  oTcr  the  whole 
religions  commnnity  to  which  he  belonged. 

Bnt  the  statute  of  1811  makes  no  such  requisition;  expressly 
^▼ing  the  right  to  the  preacher  on  whom  the  party  taxed  shall 
attend,  whether  he  be  ordained  at  laige^  or  otct  a  particular 
•odeiy;  or  whether  he  divide  his  labors  among  twenty  different 
aooieties^  or  confine  them  entirely  to  one.  The  provision  of  the 
act  is  too  broad  to  exclude  the  members  of  any  society^  large 
enough  to  choose  a  committee,  from  the  enjoyments  of  its  priv- 
ileges; and  it  does  not  appear  that  even  attendance  upon 
public  worship  anywhere  is  necessary  to  secure  the  exemption. 

Judgment  reversed* 


AH  tlM  cttstUms  of  this  oaio  refer  with  appKobstioii  to  the  mla  hoe  do- 
«lsiod  M  to  detenniiiing  the  vilidity  of  a  etstate;  on  this  it  is  dted  In 
<Imrpmlkr  v.  AtkarioH^  25  OiL  669;  MeiropolUan  Batik  v.  Vim  Dydt,  27 
K.  Y.  400;  PeopUr.  AlberUon,  65  Id.  64;  CoUtm  v.  Commimkmers^  6  FU. 
414;  MarHmm  v.  Sjprkigerf  15  Iowa»  848;  Stwwri  v.  AgMrviiorj^  80  Id.  15| 
SlaUr.  OmmrnhH^  86  Mo.  277;  Ash  v.  ParUmon^  5  Nov.  85;  Bridgetr. 
SkmUmm^  6  W.  Vs.  670;  CkarU$Bh.  Bridge  v.  Wanrm  Bridge,  6  FSok.  41A. 


Oals  V.  Ward. 

[uiCA«.m.] 

WooL^usnore  MiOBnni  vor  Fpcroma.— Machfaee  in  a  lietoiy  for  oiid- 
lag  woolf  though  they  oaimot  be  removed  without  beiiig  taken  to  pieoee» 
af<e  nofe  fiztuee,  end  are  liable  to  attaohment  ae  the  proper^  of  the 
norlgigor  of  the  baflding  and  appwtenaDoee  who  nmaina  in  poeieeriop, 

Acnov  on  the  case  against  the  defendant  as  sheriff  for  not 
keeping  certain  chattels  attached  at  the  suit  of  the  plaintiff 
ag^nst  one  Beaton,  and  for  not  selling  the  eame  on  execution. 
Plea,  the  general  issue.  At  the  trial  it  appeared  that  in  the  suit 
>f  the  plaintiff  against  Beaton,  the  defendant,  on  the  third  of 
February,  1816,  attached,  among  other  things,  three  machines 
lor  carding  wool  in  a  certain  wool-carding  factory  then  occu- 
pied by  Beaton,  but  did  not  remove  the  same.  On  the  sixth  of 
tiie  same  February,  the  said  machines  were  attached  at  the  suit 
of  other  creditors  of  Beaton  by  one  of  the  defendant's  deputies, 
who,  by  their  direction,  removed  the  same  from  the  building. 
The  defendant,  upon  being  informed  of  this,  again  attached  the 
•aid  machines  on  the  following  day  in  the  hands  of  his  depu^ 
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on  the  first  mentioned  writ.  The  plaintiff  having  obtained 
judgment  in  his  action  against  Beaton,  sued  out  execution,  and 
deliyered  it  to  the  defendant  for  service.  The  defendant  de- 
livered the  execution  to  his  said  deputy,  who  sold  the  machines 
and  applied  the  proceeds  to  the  payment  of  other  executions 
against  Beaton,  not  proved  to  be  entitled  to  priority.  Beaton 
having  no  other  properly  subject  to  execution,  the  plaintiff  di- 
rected the  deputy  to  return  the  execution  wholly  unsatisfied, 
and  stated  that  he  would  resort  to  the  defendant  for  his  rem- 
edy. It  further  appeared  that  on  Febroaiy  11, 1815,  P.  and  D. 
Brigham  sold  and  conveyed  to  Beaton  the  land  on  which  the 
factory  stood,  the  deed  containing  the  following  language: 
**  Having  a  wool-carding  factory  and  the  appurtenances  for  car- 
rying on  the  same,  which  are  comprised  in  this  grant."  On  the 
same  day,  to  secure  the  purchase-money,  Beaton  gave  the  said 
Brighams  a  mortgage  of  the  premises  containing  a  like  descrip- 
tion. Beaton  remained  in  possession.  There  was  no  other 
contract  between  the  said  parties  respecting  the  machines,  ex« 
cept  what  was  contained  in  the  deed  and  mortgage.  The  ma- 
chines stood  on  the  floor  of  the  factory  building,  not  nailed  to 
the  floor,  or  in  any  manner  annexed  to  the  building,  unless  it 
was  by  a  leather  bsuid  running  over  a  pulley  which  gave  motion 
to  the  machines.  This  band  could  be  slipped  off,  and  was  oc 
casionally  taken  off,  and  the  machines  removed,  when  they  wert 
repaired.  Each  machine  was  so  heavy  as  to  require  four  men 
to  lift  it,  and  had  to  be  unscrewed  and  taken  to  pieces  to  take 
it  out  at  the  door.  On  February  5,  after  the  service  of  the 
plaintilPs  attachment,  P.  Brigham  undertook  to  fasten  the 
machines  down  by  nails  or  spikes  driven  into  the  floor.  These 
nails  were  drawn  out  by  the  deputy  sheriff  when  he  removed 
the  machines.  Verdict  for  the  plaintiff,  subject  to  the  opinion 
of  the  court  on  the  &cts. 

Bvrrmde  and  Ward,  for  the  defendant. 

Lincoln,  for  the  plaintiff^  cited  PoMs  case,  1  Salk.  868;  Ebom 
V.  Maw,  8  East,  88;  Penlon  v.  Bohart,  2  Id.  88;  Taylor  v.  Thun^ 
wnd,  8  Mass.  416:  WeOs  v.  Banister,  4  Id.  514;  ByaU  v.  BoOe, 
1  Wils.  260;  Ttn/on  v.  Bradford,  18  Mass.  114[anie,  119];  Lgman 
T.  Lyman,  11  Id.  817. 

By  Court,  Pabksb,  0.  J.  The  attachment  made  by  the  sheriff 
was  incomplete,  for  want  of  removing  the  machines,  or  of  giv- 
ing such  notice  of  the  attachment,  by  placing  them  in  the 
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etifltody  of  a  servant,  as  would  have  prevented  a  second  attaoh- 
mejit. 

They  must  be  considered  as  i)er8onal  property;  because, 
although  in  some  sense  attached  to  the  freehold,  yet  they  conld 
be  easily  disconnected,  and  were  capable  of  being  used  in  any 
other  building  erected  for  similar  purposes.  It  is  true  that  the 
relaxation  of  the  ancient  doctrine  respecting  fixtures  has  been 
in  favor  of  tenants  against  landlords;  but  the  principle  is  cor- 
rect in  cTcry  point  of  yiew,  and  it  is  to  be  considered,  where 
they  are  removed  from  the  realty  by  an  officer  who  takes  them 
for  the  debt  of  the  tenant,  that  they  go  substantially  to  his 
use.  The  mortgagees  of  the  building  and  privilege  not  being 
in  possession,  had  no  possession  of  the  machines,  which  were 
therefore  liable  for  the  debts  of  the  mortgagor. 

Whether  the  deputy  sheriff,  who  made  the  second  attachment, 
did  right  in  satisfying  posterior  executions  out  of  this  property, 
before  the  plaintiffs,  is  a  matter  to  be  settled  between  him  and 
his  master,  and  not  a  subject  of  inquiry  in  the  present  case. 
For  the  sheriff  having  had  it  in  his  power  to  attach,  and  having 
returned  that  he  did  attach,  is  liable  for  not  having  the  ma* 
chines  to  satisfy  the  plaintiff's  execution. 

Judgment  acoording  to  the  Terdiot. 


Barnard  v.  Pope. 

[14  XAfli.  4SA.] 

Fabol  DaoLkBASnan  Ajvboiiho  Titlb.— Upon  a  trial  of  the  zigfat  to  real 
pnperty,  the  Terbal  dedaratioDB  of  a  party  reapeotiiig  hia  titk^  which 
haiw  not  heen  acted  upon,  are  not  admiwrible  as  eyidenoe. 

Samir  lo  MAnraADr  Pabtitiok  Surr.—Actnal  corporeal  aeiiin  ii  not  necea« 
wary  to  enable  a  tenant  m  oommon  to  maintain  a  enit  for  partition;  con* 
straotiTe  aeinn  ii  ra£Boient,  nnleea  there  ii  proof  of  an  onster. 

PKonoBr  for  partition,  the  petitioner  claiming  an  undivided 
tenth  part  of  the  premises.  The  respondent  pleaded  sole  seisin 
in  himself,  and  traversed  the  seisin  of  the  petitioner,  where- 
upon issue  was  joined.  At  the  trial  it  appeared  that  the  prem- 
ises in  question  were  a  part  of  the  estate  of  the  petitioner's 
father,  and  that  the  same  descended  to  the  petitioner  and  his 
four  brothers  and  five  sisters  in  equal  parts  on  the  death  of  the 
father.  The  respondent  proved  a  conveyance  in  fee-simple  of 
one  undivided  moiety  of  the  premises  from  William  Barnard, 
brother  of  the  petitioner,  to  one  Peck,  and  from  Peck  to  one 
Folger,  and  from  Folger  to  the  respondent,  and  offered  to  proT» 

Daa  ToL.  Vn— IB 
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the  parol  declarations  of  the  petitioner,  that  he  had  oonreyed 
.his  share  to  his  said  brother  William,  bat  the  judge  rejected  the 
evidence.  The  respondent  also  proved  a  convejance  to  himself 
of  another  undivided  moiety  of  the  premises  from  the  five 
sisters  of  the  petitioner,  and  that  he,  the  respondent,  had  been 
in  continued  possession  of  the  premises,  claiming  them  as  his 
own,  for  about  ten  years.  There  veas  no  evidence  of  an  actual 
ouster,  or  that  the  petitioner  had  ever  made  any  claim  to  the 
premises  or  demanded  any  part  of  the  rents  and  profits.  Ver- 
dict for  the  petitioner,  subject  to  the  opinion  of  the  court  as  to 
the  admissiUlity  of  said  parol  declarations,  and  as  to  the  suffi- 
ciency of  the  petitioner's  seisin  to  maintain  the  suit. 

Fay,  for  the  respondent,  cited  Bonner  v.  Proprieion  ofKenne" 
beck  Purchase^  7  Mass.  475;  Porter  v.  Perkins^  5  Id.  235  [4  Am. 
Dec.  52];  Powell  on  Contracts,  132, 138. 

Draper,  for  the    etitioner. 

By  Court,  Pabxeb,  C.  J.  The  petitioner's  title  to  the  proper* 
tion  set  forth  in  his  petition  is  admitted,  and  he  is  entitled  to 
judgment  for  partition,  unless,  for  one  of  the  causes  alleged  in 
the  motion  for  a  new  trial,  the  verdict  was  wrong. 

The  respondent,  who  holds  one  moiety  of  the  land  deriva- 
tively from  William  Barnard,  the  brother  of  the  petitioner,  and 
the  other  moiety  under  the  deed  of  his  five  sisters,  offered  to 
prove  the  declarations  of  the  petitioner,  that  he  had  conveyed 
his  share  to  his  brother  William;  and  the  evidence  so  offered 
was  rejected.  It  not  appearing  by  the  report  when  and  where 
these  declarations  were  made,  or  to  whom,  we  cannot  presume 
they  were  made  under  such  circumstances  as  would  prove  fraud 
on  the  part  of  the  petitioner,  like  the  cases  where  a  first  mort- 
gagee or  lessee  has  been  postponed  in  favor  of  a  second  in 
ehanceiy.  If  it  appeared  that,  when  William  Barnard  conveyed 
to  Peck,  the  petitioner  stood  by,  knowing  that  his  brother  was 
about  conveying  a  moiety,  and  had  declared  that  he  had  con- 
veyed his  share  to  him,  the  case  would  be  analogous  to  thosu 
alluded  to,  and  would  deserve  serious  inquiry  whether  so  mani- 
fest a  fraud  must  prevail  in  a  court  of  law. 

But  the  declarations  offered  to  be  proved  might,  for  aught 
which  appears  in  the  report,  have  been  made  long  after  the  con- 
veyance to  Peck,  and  even  to  the  respondent,  so  as  not  to  have 
influenced  the  purchase;  and  in  that  case  it  cannot  be  supposed 
for  a  moment  that  verbal  declarations  could  operate  to  defeat 
a  titie  otherwise  unquestioned.    If  the  question  had  been  rela- 
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tire  io  the  eziBtenoe  of  a  deed  supposed  to  be  lost,  or  if  the  cir- 
comstanoes  had  been  such  as  to  justify  a  presumption  by  the 
jury  that  a  grant  had  been  made,  declarations  of  the  nature 
suggested  might  have  been  suitable  evidence.  But  no  oiroum'- 
•tances  warranting  such  an  inquiiy  appear  in  the  case;  and  if 
ihey  do  exist,  some  other  mode  of  relief  must  be  sought,  for 
we  must  decide  upon  the  facts  only  which  are  reported  by  the 
indge. 

llie  other  point  relied  upon  in  support  of  the  motion  for  a 
new  trial,  is  the  supposed  want  of  actual  seisin  in  the  petitioner; 
and  the  case  of  Bonner  t.  The  Propri^ara  of  the  Kenn^ieo  Pur^ 
tkaae,  is  thought  to  be  dedsiTe  against  the  petitioner's  claim. 
In  the  very  brief  report  of  that  case,  it  is  stated  in  general 
terms  that  actual  seisin  is  necessary  in  order  to  maintain  this 
statiite  process  for  partition.  We  apprehend  that  this  general 
proposition  ought  to  be  qualified  by  a  reference  to  the  facts  to 
which  it  was  applied.  It  appeared  in  that  case  that  the  share 
claimed  by  the  petitioner  had  been,  more  than  forty  years  before, 
sold  by  the  proprietors  by  virtue  of  the  authority  given  them  by 
the  statute,  for  non-payment  of  taxes,  and  that,  during  the  whole 
of  that  period,  it  had  been  occupied  under  that  sale,  so  that  the 
seisin  was  not  only  out  of  the  petitioner,  but  also  out  of  the  pro- 
prietors, and  the  right  of  entry  was  lost  to  them  both.  Under 
such  circumstances,  there  was  nothing  to  make  partition  of. 
The  petitioners  were  not  interested  in  common  with  the  respond- 
ents, or  any  other  person;  and  if  their  share  had  been  unjustly 
or  irregularly  transferred,  their  remedy  was  against  the  propri- 
etors, who  had  caused  the  mischief.  We  think  it  cannot  be  in- 
ferred from  that  decision  that  an  actual  corporeal  seisin  is  neces- 
flsry  to  enable  a  tenant  in  common  to  maintain  this  process.  If 
it  were  so,  this  beneficial  remedy  would  be  much  restricted  in 
its  operation;  and  it  would  always  be  in  the  power  of  one  tenant, 
1^^  ousting  his  co-tenant,  to  drive  him  to  a  writ  of  entry,  which 
it  certainly  was  not  the  intention  of  the  legislature  or  of  the 
court  to  do. 

It  is  true,  that  by  the  common  law  and  the  English  statutes, 
the  writ  of  partition  cannot  be  maintained  by  one  tenant  in  com- 
mon, who  is  disseised;  not  even  if  the  disseisin  is  by  the  co-ten- 
ant: Co,  Lit.  167,  a.  But  every  dispossession  does  not  amount  to 
a  disseisin,  especially  of  tenants  in  common.  For  the  possession 
of  one  ia  the  possession  of  all,  unless  by  an  actual  ouster,  or  an 
exclusive  pernancy  of  the  profits,  against  the  will  of  the  others, 
one  shall  manifest  an  intention  to  hold  the  land  by  wrong. 
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rather  than  by  the  common  title.  But  "without  such  orert  acts, 
or  a  sole  and  exclusive  possession  for  more  than  twenty  years^ 
BO  that  the  right  of  entry  shall  be  gone,  a  disseisin  is  not  to  be 
presumed.  All  the  tenants  in  common  may,  therefore,  be  actu- 
ally seised  in  the  sense  in  which  those  terms  are  used  in  the  case 
before  referred  to;  and  we  think  this  is  the  sense  in  which  the 
court  applied  them,  for  the  facts  in  that  case  required  it. 

In  the  case  at  bar,  there  had  been  a  sole  possession  by  the 
respondent  of  the  whole  land,  under  a  supposed  title,  only  for 
ten  years.  There  has  been  no  actual  ouster,  nor  any  refusal  to 
account  for  the  rents  or  profits.  The  right  of  entiy  remained 
at  the  time  of  filing  the  petition;  and  under  these  circum- 
stances we  are  clear  that  there  is  a  sufficient  seisin  to  tn^int^iii 
the  process. 

Judgment  on  the  Terdict. 


The  doctrine  of  this  case  that  every  disposseanon  of  a  tenant  in  common  by 
a  co-tenant,  does  not  amount  to  a  disseisin,  bnt  that  the  poeseanon  of  one  is 
to  be  deemed  the  possession  of  all  unless  there  be  an  actual  ouster  ora  strictly 
adverse  possession  of  the  premises  and  an  ezdusive  i>einancy  of  the  profits, 
was  followed  in  Munroe  v.  Luke^  1  Met  459;  AfeoM  v.  WelU,  12  Id.  356; 
BayUss  v.  Busaey,  5  Maine,  153;  Campbell  v.  OdUbrecUh,  5  Watts,  423;  Mider 
V.  DemusUf  0  N.  H.  109;  Fottst  v.  Moorman,  2  Ind.  17;  Lamb  v.  #9torr, 
Deady  350,  the  decisions  all  citing  the  principal  case.  In  Marshal  r,  Crthore, 
13  Met  462,  the  court  say:  "No' judicial  decision  has  occurred  to  affect  the 
authority  of  Barnard  v.  Pope,*^  and  hold  that  the  rule  laid  down,  that  a  ten- 
ant in  common  out  of  possession,  if  his  right  of  entxy  still  remains,  may 
maintain  a  suit  for  partition,  is  not  disturbed  by  the  change  in  the  law  of  Mas- 
sachusetts. Under  the  statutes  of  1783,  c  41,  sec  1,  which  were  in  force 
when  Barnard  ▼.  Pope  was  decided,  "any  person  interested  with  others  in 
any  lot,  tract  of  land,  or  other  real  estate,"  might  have  partition.  The  pro- 
vision of  the  Revised  Statutes,  c.  103,  sees.  1,  2,  in  force  when  Martikall  v. 
Crehore^  was  decided,  was  that  "  all  persons  holding  lands  as  joint  tenants, 
coparceners,  or  tenants  in  common  may  be  compelled  to  divide  the  same,'*  and 
that  "any  one  or  more  of  the  persons  so  holding  lands  may  apply,  by  petition, 
for  partition  of  the  same. "  From  the  obvious  necessity  of  the  case  it  requires 
stronger  evidence  to  establish  such  an  adverse  possession  by  a  tenant  in  com- 
mon as  will  bar  a  co-tenant's  right  to  partition  than  will  suffice  to  set  the 
statute  of  limitations  in  operation  against  a  mere  stranger:  Munroe  v.  Luke, 
8upra,  And  "  it  would  seem  that  even  adverse  possession  short  of  the  period 
required  to  confer  a  title  by  the  statute  of  limitations,  does  not  always  work 
such  a  disseisin  as  will  oust  the  right  to  apply  for  partition,"  though  the  ten- 
ant out  of  possession  may  have  the  right  to  elect  to  treat  it  as  a  disseisin  for 
the  purpose  of  bringing  ejectment:  Hawley  v.  Soper,  18  Vt  320,  citing  the  prin- 
cipal case.  But  there  must  be  something  more  than  a  mere  right  of  entry  to 
sustain  a  suit  for  partition.  Thus  where  a  creditor  levied  an  execution  upon  an 
undivided  portion  of  his  debtor's  land,  it  was  held  that  he  could  not  maintain 
a  petition  for  partition  against  such  debtor  but  must  bring  ejectment,  because 
there  was  never  any  privity  between  them:  Brock  v.  Ea^man,  28  Vt.  658^ 
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herring  to  the  prindpftl  case.  One  who  has  not  an  estate  m  possession  in 
the  premises  cannot  hare  partition.  Hence  this  remedy  will  not  lie  for  an 
estate  in  remainder  after  a  life-estate:  Brcwn  t.  Brown,  8  N.  H.  93;  NieM$ 
▼.  NickQU,  28  Vt.,  citing  the  principal  case. 

And  under  a  statute  ofMassaohnsetts  limiting  this  remedy  to  those  having 
estates  in  possession,  it  was  decided  that  it  would  not  lie  for  a  grantee  of  the 
feveisioner  who  had  made  a  lease  for  years  of  the  premises  which  ifnB  yet  un- 
expired: HwmeukU  ▼.  Taylor,  OCush.  472.  For  other  decisions  where  the 
principal  case  is  cited  and  relied  upon,  see  CarpenUr  y.  Thayer,  15  Vt.  552; 
AhereroiMe  y.  Bdldfoin,  15  Ala.  369;  Rangdy  v.  Spring,  28  Maine,  127; 
Copeland  t.  Copelcmd,  Id.  525.  The  three  last-mentioned  cases  approve  and 
follow  the  intimation  of  the  chief  justice  in  the  principal  case,  that  if  one 
pretending  to  an  interest  in  an  estate  should  stand  hy  and  pennit  another  to 
sell  it  ss  his  own,  he  will  he  estopped  to  claim  such  interest  afterward.  A 
eoUeotion  and  vary  ahle  review  of  the  authorities  ss  to  what  is  neoessszy  to 
oonstitnte  an  adverse  possession,  such  ss  will  har  a  tenant  in  common's  right 
to  partition,  will  be  found  in  the  dissenting  opinion  of  Christiancy,  C.  J.,  in 
2>ii5oifT.  Camj»%  28  Mich.  304^  where  the  principal  case  IS  cited.  See  also 
Ckgpp  T.  Bromof^kun,  9  Cow.  572,  where  the  authority  of  the  principal  case 
€81  this  point  seems  to  be  accepted  with  some  hesitatian. 
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BAsmnasioir  ow  Ixwawx^  OoimuLOi&^There  need  not  be  a  direct  pramiss 
to  pay  on  the  part  of  an  infant  after  coming  of  age^  to  ratify  a  contrsefc 
made  daring  his  minority;  any  words  will  be  sufficiflnt  whidi  import  sa 
an  euLpiess  reoognitian  and  confirmation  of  the  contractb 

IxwAxrt  Fabihbb. — ^A  promissary  note  made  for  a  partnersh^  debt  and  in 
the  finn  name,  by  an  adult  partner,  is  not  void  as  to  his  in&nt  copart- 
r,  but  voidable,  snd  may  be  ratified  by  the  latter  on  his  coming  of  age. 


AgBimms  on  a  promissory  note  purporting  to  haye  been  made 
hj  the  defendant  Dutch  and  one  Thomas  Ghreen.  The  defendant 
Dutch  was  defaulted,  and  the  defendant  Green  pleaded :  1.  The 
general  issue;  2.  That  he  was  under  age  when  the  note  was 
made.  The  plaintiffs  replied  that  after  he  came  of  age  he 
agreed  to  and  confirmed  the  promise,  to  which  he  rejoined  that 
he  did  not  so  agree.  The  facts  were  that  Dutch  and  Green 
were  partners  while  the  latter  was  under  age;  that  Dutch  made 
the  note  in  question  in  the  firm  and  style  of  Dutch  &  Green, 
and  that  after  Green  came  of  age  the  plaintiffs  applied  to  him 
for  payment  of  the  note,  when  he  acknowledged  that  it  was  due, 
and  promised  that  upon  his  return  home  he  would  endeaTor  to 
proocve  the  mon^  and  send  it  to  the  plaintiffs,  but  said  that  it 
was  hard  for  him  to  pay  it  twice,  and  that  Dutch  had  taken  all 
the  stock  and  agreed  to  pay  all  the  debts.    There  was  a  verdict 
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for  the  plaintifb  on  both  iasoes^  sabjeet  to  the  opnion  of  the 
oonrt  upon  these  facts. 

Lelandf  for  the  defendant^  oited  1  Oomyn's  on  Oontraeta,  168, 
MarUn  y.  Jfayo,  10  Mass.  440  [6  Am.  Dec.  103];  Watson's  Law 
of  Partnership,  167;  Saundenon  t.  Marr,  1  H.  BL  75;  ShuA  t. 
Par9(ms,  8  Burr.  1804;  2  Ler.  144;  1  Salk.  279. 

IhurtUm,  for  the  plaintiib,  cited  1  Boll.  Abr.  780;  9  Yin.  Abr. 
884. 

By  Oonrt,  Pibksb,  0.  J.  The  question  presented  to  the  court 
in  this  case,  which  has  been  azgned,  is,  whether  the  issue  on 
the  part  of  the  plainti£b  is  maintained  by  the  eridence  reported. 

The  first  objection  taken  by  the  defendant's  counsel  is,  that 
no  express  promise  is  proved  after  the  coming  of  age  of  the 
defendant.  By  the  authorities,  a  mere  acknowledgment  of  the 
debt,  such  as  would  take  a  case  out  of  the  statute  of  limitations, 
is  not  a  ratification  of  a  contract  made  during  minorify.  The 
distinction  is  undoubtedly  well  taken.  The  reason  is,  that  a 
mere  acknowledgment  avoids  the  presumption  of  payment, 
which  is  created  by  the  statute  of  limitations;  whereas  the  con- 
tract of  an  infant  may  always,  except  in  certain  cases  sufficiently 
known,  be  voided  by  him  li^  plea,  whether  he  acknowledges  the 
debt  or  not;  and  some  positive  act  or  declaration,  on  his  part, 
is  necessaiy  to  defeat  his  power  of  avoiding  it. 

But  the  terms  of  the  ratification  need  not  be  such  as  to  im- 
port a  direct  promise  to  pay.  All  that  is  necessaiy  is,  that  he 
expressly  agrees  to  ratify  his  contract;  not  by  doubtful  acts, 
such  as  payment  of  part  of  the  money  due,  or  the  interest;  but 
by  words,  oral  or  in  writing,  which  import  a  recognition  and  a 
confinnation  of  his  promise. 

In  the  present  case,  the  defendant  acknowledged  that  the 
money  was  due,  when  called  upon  to  pay  the  demand;  and 
promised  that  he  would  endeavor  to  procure  the  money  on  his 
return  home,  and  send  it  to  the  plaintiff.  This  was  sufficient 
to  satisfy  the  jury  that  he  assented  to  and  ratified  the  original 
promise;  for  it  would  be  a  distortion  of  language  to  suppose 
that  he  meant  only  to  endeavor  to  persuade  Dutch  to  pay  the 
money;  and,  if  he  succeeded,  that  he.  Green,  would  send  it  to 
the  plaintiff. 

But  the  other  point  made  in  the  defense  is  more  difflonlt,  and 
presents  a  question  new  to  us  all.  This  is,  that  the  note  being 
signed  by  Dutch  for  Green,  was  void  in  regard  to  Green;  be- 
cause he  was  not  capable  of  communicating  authority  to  Dutch 


Maroh,  1817.]         Whixrr  t;.  DirroH.  231 


to  eootnot  for  him;  and  that,  being  Toid»  it  is  not  the  Bubjeet 
of  a  mbeequent  xatifioation.  No  such  question  appears  to  have 
ooooxred  in  oar  oonrts,  nor  in  those  of  England,  or  of  the  neigh- 
boring states.  Partnerships  hare  not  been  uncommon  between 
adnlts  and  infants;  and  simple  contracts,  signed  by  one  for 
both,  undoabtedly  hare  often  been  made. 

It  is  nnfaTorable  to  the  principle  contended  for  by  the  counsel 
for  Green,  that  no  snch  case  has  been  found;  for  this  silence  of 
the  books  authorises  a  presumption  that  no  distinction  has  been 
recognised  between  acts  of  this  kind  done  by  the  infant  himself 
and  those  done  for  him  by  another.  We  must,  howerer,  ex- 
amine the  principles  by  which  the  contracts  of  infants  are 
goTemed,  and  see,  if,  by  any  analogy  to  settled  cases,  the 
prsoont  defense  can  be  maintained. 

It  is  admitted  generaUy  that  a  contract  made  by  an  infant, 
although  not  for  necessaries,  is  only  Toidable;  and  that  an  ex- 
press adoption  of  it,  after  he  becomes  of  age,  will  make  it  valid 
from  its  date.  Nor  does  the  law  that  he  shall  be  sued,  as  upon 
the  new  promise;  but  gires  life  and  Talidity  to  the  old  one, 
after  it  is  thus  assented  to.  But  it  is  urged  that  this  doctrine 
applies  only  to  those  contracts  which  are  made  by  the  infant 
personally;  and  that  the  delegation  of  power  hj  him  to  another 
of  full  age,  to  act  for  him,  is  utterly  Toid;  and  that  no  contract, 
made  in  Tirtue  of  such  delegation,  can  subsist,  so  as  to  be  made 
good  by  subsequent  agreement  or  ratification. 

If  we  confine  ourselTes  to  the  letter  of  the  authorities,  it 
would  seem  that  this  doctrine  is  correct;  for  we  find  that  in  the 
distinction  made  in  the  books  between  the  void  and  voidable 
acts  of  an  infant,  a  power  of  attorney  ia  generally  selected,  by 
way  of  example,  as  an  act  absolutely  Toid;  unless  it  be  made 
io  enable  the  attorney  to  do  some  act  for  the  benefit  of  the 
infant,  such  as  a  power  of  attorney  to  receire  seisin,  in  order 
to  complete  his  title  to  an  estate. 

The  books  are  not  Tcry  clear  upon  this  sul^ect.  All  of  them 
admit  a  distinction  between  Toid  and  Toidable  acts;  and  yet 
disagree  with  respect  to  the  acts  to  be  classed  under  either  of 
those  heads.  One  result,  however,  in  which  they  all  appear  to 
agree,  is  stated  by  Lord  Mansfield,  in  the  case  of  ZmLch  t.  Pot' 
9on8,  dted  in  the  argument,  riz. ;  that  whenerer  the  act  done 
may  be  for  the  benefit  of  the  infant,  it  shall  not  be  considered 
Toid;  but  that  he  shall  have  his  election  when  he  comes  of  age, 
to  affirm  or  avoid  it;  and  this  is  the  only  clear  and  definite 
proposition  which  can  be  extracted  from  the  authorities. 
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The  application  of  tbis  principle  is  not,  howerer,  free  fxom 
diffictilty;  for  when  a  note  or  other  simple  contract  is  made  bj 
an  infant  himself ,  it  may  be  made  good  bj  his  assent,  without 
any  inqtdry  whether  it  was  for  his  benefit  or  to  his  prejudice. 
For  if  he  had  made  a  bad  bargain  in  a  purchase  of  goods,  and 
given  his  promissory  note  for  the  price,  and  when  he  came  of 
age  had  agreed  to  pay  the  note,  he  would  be  bound  by  tbis 
agreement,  although  he  might  hare  been  ruined  by  the  pur- 
chase. Perhaps  it  may  be  assumed  as  a  principle  that  all 
simple  contracts  by  infants,  which  are  not  founded  on  an  illegal 
consideration,  are  strictly  not  Toid,  but  only  voidable,  and  may 
be  made  good  by  ratification.  They  remain  a  legal  tubstraium 
for  a  future  assent  until  avoided  by  the  infant;  and  if,  instead 
of  avoiding,  he  confirm  them  when  he  has  a  l^gal  capacity  to 
make  a  contract,  they  are  in  all  respects  like  contracts  made  by 
adults. 

With  respect  to  contracts  under  seal,  also,  they  are  in  legal 
force  as  contracts  until  they  are  avoided  by  plea.  Whether 
they  can,  in  all  cases,  as  it  is  dear  they  can  in  some,  such  as 
leases,  be  ratified  so  as  to  prevent  the  operation  of  a  plea  of 
infancy,  except  by  deed,  need  not  now  be  decided.  A  deed  of 
land  by  an  infant  having  the  tiUe  would  undoubtedly  convey  a 
seisin;  and  the  grantee  would  hold  his  titie  under  it  until  the 
infant  or  some  one  under  him  should  by  entzy  or  action 
avoid  it. 

Perhaps  it  cannot  be  contended,  against  the  cunent  of  an-* 
thorities,  that  an  act  done  by  another  for  an  in^t,  which  act 
must  necessarily  be  done  by  letter  of  attorney  under  seal,  is 
not  absolutely  void;  although  no  satisfactoxy  reason  can  be 
assigned  for  suoh  a  position.  But  as  this  is  a  point  of  strict 
law,  somewhat  incongruous  with  the  general  rules  affecting  the 
contracts  of  infants,  it  is  not  necessaxy  nor  reasonable  to  draw 
inferences  which  may  be  repugnant  to  the  principles  of  justice, 
which  ought  to  regnlate  contracts  between  man  and  man. 

The  object  of  the  law  in  disabling  infants  from  binding  them- 
selves, is  to  prevent  their  being  imposed  upon  and  injured  by 
the  crafiy  and  designing.  This  object  is  in  no  degree  frus* 
trated  by  giving  full  operation  to  their  contracts,  if,  after  hav* 
ing  revised  them  at  mature  age,  they  shall  voluntarily  and 
deliberately  ratify  and  confirm  them.  It  is  enough  that  they 
may  shake  off  promises,  and  other  contracts,  made  upon  valu- 
able ^consideration,  if  they  see  fit  to  do  it,  when  called  upon  to 
perform  them.     To  give  them  still  another  opportunity  to 
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xebnet.  after  they  have  been  indnced  by  love  of  jtistioe,  and  a 
flense  of  repatation,  to  make  Talid  what  was  before  defeotiTey 
will  be  to  invite  them  to  break  their  word  and  violate  their  en* 
^^agements. 

If  it  be  true  that  all  simple  oontracts  made  by  infants  are 
only  Toidable,  the  inqnixy  in  this  case  should  be  whether  the 
facts  stated  famish  an  exception  to  this  general  role,  or  whether 
the  contract  now  sued  is  in  any  sense  different  from  a  simple 
contract.  The  only  ground  for  the  supposed  exception  is,  that 
ihe  note  declared  on  was  not  signed  by  the  infant  himself,  but 
by  Dutch,  claiming  authority  to  sign  his  name  as  a  copartner. 
If  the  authority  required  a  letter  of  attorney  under  seal,  the 
exception  would  be  supported  by  the  authorities  which  have 
been  alluded  to. 

But  it  is  well  known  that  copartners  may,  and  generally  do 
undertake  to  bind  each  other,  without  any  express  authority 
whaterer.  Indeed,  the  authority  to  do  so  results  from  the  na* 
tore  and  legal  qualities  of  copartnership.  And  without  any 
each  union  of  interests,  one  man  may  have  authority  to  bind 
another  by  note  or  bill  of  exchange,  by  oral  or  even  by  implied 
authority.  The  case  of  a  deed,  therefore,  is  entirely  out  of  the 
question,  so  that  the  defendant  does  not  bring  himself  within 
the  letter  of  the  anthorities,  and  certainly  not  within  the  reason 
on  which  they  are  founded.  Then,  upon  principle,  what  dif* 
ference  can  there  be  between  the  ratification  of  a  contract  made 
by  the  infant  himself  and  one  made  by  another  acting  under  a 
parol  authority  from  him?  And  why  may  not  the  ratification 
apply  to  the  authority  as  well  as  to  the  contract  made  nuder  it? 

It  may  be  said  that  minors  may  be  exposed  if  they  may  dele- 
gate power  oTcr  their  property  or  credit  to  another.  But  they 
will  be  as  much  erpoBed  by  the  power  to  make  such  contracts 
themsebres,  and  more,  for  the  person  delegated  will  generally 
have  more  experience  in  business  than  the  minor.  And  it  is  a 
sufficient  security  against  the  danger  from  both  these  sources, 
that  in&nts  cannot  be  prejudiced;  for  the  contracts  are  in  neither 
case  binding;  unless,  when  arrired  at  legal  competency,  they 
Yoluntazily  and  deliberately  give  effect  to  the  contract  so  made. 
And  in  such  case,  justice  requires  that  they  should  be  compelled 
to  perform  them. 

Upon  these  principles  we  are  satisfied  with  the  Terdiot  of  the 
jury,  and  are  confident  that  no  principles  of  law  or  justice  are 
opposed  by  confirming  it. 

Judgment  on  the  rerdict 
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This  is  one  of  the  oaaes  reported  in  Mr.  Ewell's  Tiemlipg  Omm  on  Iniaaoy,. 
88^  when  en  ezoellent  note  will  be  fonnd.    It  is  slso  frequently  cited  else* 
where  in  Mr.  Ewell's  work.    The  dootrine  here  laid  down  may  Mem  to  oon- 
flict  with  the  rule  npon  the  sabjeot  of  the  contrsots  of  infsnti»  stated  in  the 
note  to  Tucher  y.  Mordand^  and  Vasae  v.  Smiih,  1  Am.  Lea.  Gas.  242»  quoted 
ante  in  the  note  to  OUver  ▼.  ffaudki,  that  an  appointment  of  an  attorney  by 
an  infant  is  abeolntely  void.    The  editors  say,  howeyer,  in  a  foot-note  atpag» 
247:  '' ffUCn^  ▼.  i)w{eA,  decided  in  14  Mass.  457,  the  decision  in  which  n^ 
appear  to  conflict  with  this  position,  was  special  in  being  a  cased  partnerahip^ 
and  the  indorsement  of  the  infant's  name  by  his  major  partner.    If  the  part* 
nership  was  not  Toid,  as  it  was  not  bnt  only  voidable,  the  aotd  indoaeinent» 
which,  as  an  incident  to  the  partnsnhip,  the  major  partner  had  a  general 
power  to  dOp  was  perhaps  not  Toid  bat  only  ToidaUe  by  the  infancy.    Tho 
incidental  power  partook  of  the  character  of  the  principal  contract^  and,  in 
trath,  partners  are  not  strictly  sgents  of  each  other.    Each  in  a  kind  of  way 
has  indiTidnsl  power  over  all  partnership  property:  Hardy  ▼.  Waien^  88> 
Maine,  450^  in  which  it  was  dedded  that  an  infant  might  by  parol  antiiorisfr 
an  indorsement  of  his  note  which  woold  be  voidable  only,  appears  to  have 
proceeded  on  a  want  of  observance  of  the  tme  effect  of  FFftibi^v.  Dutch;  and 
that  esse  was  followed  reluctantly  as  an  authority  binding  on  the  courts  of 
Maine,  which  state,  when  Whitney  v.  Dutch  was  decided,  1817,  fcnned  a  part 
of  Msssachnsetts."    As  wiU  be  seen,  the  annotators  seem  to  have  ndstaken 
the  principal  case  for  a  case  of  indorsement  of  a  note^  whersss  it  was  in  fact 
a  case  of  the  making  of  a  note  on  behalf  of  an  infant  by  his  adult  partner. 
Their  explanation,  however,  is  not  weakened  by  this  fact.    The  general,  if 
not  universal  rule  of  the  esses  seems  to  be  that  an  appointment  by  an  inf^i 
of  an  attoniey  or  agents  which  requires  to  be  made  under  seal  is  absolutely 
void:  DexterY.  SaU,  15  Wall.  9;  Lawrence  v.  MeAfier,  10 Ohio 87;  Pyle  v. 
OiMWM,  4Lit.  (Ky.),  17;  TruO^hod  v.  TruOdood,  8  Ihd.  195^  bnt  beyond  this 
the  decisions  are  not  in  harmony.    T^e  tendency  undoubtedly  ii,  however,  t» 
rostriotthespplicationof  themleabovestatedwithin  the  very  letterdit,  and  to 
hold  all  acts  snd  contracts  of  an  infant  beyond  that  voidableonly s  Seenoteto 
principal  case  in  Ewell's  Leading  Gaaes,  38>    But  in  /Tas^pb  v.  Jforrieim,  7  B. 
Monr.  298,  it  was  held  that  an  infant's  appointment  d  an  attomqf  or  agent 
by  parol  was  equally  void  with  one  made  under  seal    The  principal  case  is 
sited  in  ^efroti^  V.  IFsiemafH  40  Ind.  148;  i^ffiott  v.  iToriH  10  Ala.  848;  Tae^ 
V.  Morelafid,  10  Pet  68;  HaU  v.  Oerrieh,  8  N.  H.  874;  Dexter  v.  ffaU,  IS 
WalL  9;  Thompatm  v.  Lay^  4  Pick.  49;  KendaU  v.  Lawrenee^  22  Pick.  548; 
SeedY.  Baehdder,  1  Met  560;  BaydenY.  Sayden,  9  Met  521;  £nu(fi>rd  v. 
French,  llOMasa.  886;  OwenY.  Long,  112Masa.  408;  HaatinifeY. DoUarhide^ 
24CsL  196;  Hardy  v.  Watere,  88  Maine,  4SQ,  and  indeed  in  nearly  all  the 
later  American  esses  involving  the  questmn  d  the  vuid  or  voidaUs  naturs  ei 
an  infant's  ooatiaots. 
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Williams  v.  Grant. 

[iaQn.48r.] 

Lunurr  ov  CaaiDar  OAWOwt— A  ccmunoa  mnkr,  imdarUldi^g  gianJly 
ibm  oifxii^  €lgood%  is  liable  for  aU  Ioims  ezoepi  mok  as  an  ooeaajonad 
by  iha  ad  of  God,  tha  adof  the  paUio  eiimnifii,  or  the  ad  or  default  of 
the  party  aending  the  goodfti 

▲or  ov  Qoi>.^-The  term  '*actof  God,"  oomprahenda  all  miafortanea  and  ao- 
oidenta  ariaiiig  from  ineTitaUe  neoaaaity,  whioh  hunan  prndenoe  ooold 
not  f oraaee  or  prerent.  The  atriking  of  a  ▼ewclnpon  a  rock  not  generally 
known  to  the  maeter,  ia  jn^ima/aefe  an  aot  of  God,  for  whioh  theoazrier 
ia  not  leapoaaiUe. 

AonoH  on  the  ease  against  the  defendants  as  common  oarriers. 
The  dedanttion  stated  that  the  defendants  being  owners  of  a 
Teesel  need  by  them  for  transporting  goods  for  hire,  reoeiTed  on 
board  fonr  hundred  and  fifty  bnshels  of  salt  belonging  to  the 
plaintiffs  to  be  transported  from  Providence  to  New  York;  that 
while  the  Teasel  was  proceeding  down  PzoTidence  river,  by  the 
negligence  and  nnakillfalness  of  the  master,  and  inconsequence 
of  his  ignorance  of  the  navigation  of  that  river,  she  stmck  upon 
a  rock,  so  that  plaintiff's  salt  was  ruined  and  lost.  On  the  trial 
it  was  admitted,  that  the  defendants  undertook  to  transport  the 
salt  on  board  their  vessel  of  about  twenty  tons  for  hire.  A  bill 
of  lading  was  giren  in  the  usual  form.  While  on  her  passage, 
under  a  moderate  breese  and  fair  weather,  she  ran  ag^unst  a 
rock,  in  consequence  of  which  the  salt  was  lost.  The  plaintiff 
showed  that  the  rock  was  well  and  generally  known;  that  the 
vessel  was  out  of  her  course;  that  the  master  was  not  acquainted 
with  the  navigatum;  that  it  was  usual  to  have  a  pilot,  but  none 
was  taken. 
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The  ooort  charged  the  juiy,  that  if  they  ehonld  find  from  the 
eTidence  that  the  rock  was  generallj  known,  the  loss  would  be 
imputable  to  the  negligence  of  the  defendants,  and  they  must 
return  a  Terdict  for  the  plaintiff,  but  if  they  should  find  it  was 
not  generally  known,  then  the  loss  was  occasioned  by  a  peril  of 
the  sea,  and  their  verdict  must  be  for  the  defendants.  The  jury 
found  a  Terdict  for  the  defendants,  and  a  motion  for  a  new  trial 
was  made. 

Clea/odand  and  T,  8.  TRQuim8,.in  support  of  the  motion,  argued 
that  a  common  carrier  is  somewhat  an  insurer.  The  carrier  is 
not  exempt  in  a  case  of  robbery:  Barclay  t.  Heygena,  1 T.  B.  83. 
The  absence  of  negligence  alone  does  not  excuse :  Morse  y .  fiZtcce, 
1  Vent.  190,  288;  Fmoard  t.  Pittard,  1  T.  B.  27,  83;  Oogg9  r. 
Bernard,  2  Ld.  Baym.  918;  Gibbcm  ▼.  PayrUoh,  4  Burr.  2800; 
Daler.  HaU,  1  Wils.  282;  Byde  t.  TrerU  NavigaJbUm,  6  T.  B.  894; 
BUM  T.  jBosseO,  10  Johns.  1  [6  Am.  Dec.  806].  But  every  loss 
is  to  be  imputed  to  negligence  which  might  hsTC  been  avoided 
by  human  foresight:  Treni  Navigationy.  )^>od,3Esp.  181;  Abbot 
on  Shipping,  pt.  8,  ch.  4,  sees.  1,  8;  CoU  y.  McMechen,  6  Johns. 
168  [6  Am.  Dec.  200].  The  neglect  to  obtain  the  services  of  a 
pilot  shows  the  defendant  gmlty  of  n^ligence:  Lawy.  HoOings^ 
worth,  7  T.  B.  160;  Bett  v.  Seed,  4  Binn.  127  [6  Am.  Dec.  898]. 

Daggett,  contra,  cited  BuUer  v.  Maker,  Abbott,  pt.  8,  c.  4,  sec. 
6,  showing  the  accident  was  due  to  a  peril  of  the  sea,  and  to  the 
same  effect:  Amiee  v.  Stevens,  1  Str.  128;  OcU  v.  MoMsohen  [6  Am. 
Dec.  200]. 

By  Court,  Swnr,  0.  J.  Oommon  carriers  are  liable  for  the 
loss  of  goods  entrusted  to  their  care,  in  all  cases,  except  where 
the  loss  arises  from  the  act  of  Gbd,  the  enemies  of  the  state,  or 
the  act,  or  the  default  of  the  party  sending  them.  Undertbeterm 
'*  act  of  Gk>d,''  are  comprehended  all  misfortunes  and  accidents 
arising  from  inevitable  necessity,  which  human  prudence  could 
not  foresee  or  prevent,  and  in  cases  of  this  description,  they 
may  be  liable  for  a  loss  arising  from  an  inevitable  necessity 
existing  at  the  time  of  the  loss,  if  they  had  been  gmliy  of  a 
previous  negligence  or  misconduct,  by  which  the  loss  may  have 
been  occasioned. 

If  the  rock  on  which  this  vessel  struck  had  been  generally 
known,  and  the  master  did  not  actually  know  it,  then  if  he  con* 
ducted  properly  in  other  respects,  and  no  fault  vras  imputable 
to  him,  his  striking  on  the  rock  would  be  an  act  of  Qod,  an 
unavoidable  accident,  and  he  would  not  be  liable  for  the  loss. 
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For  though  the  rock  had  been  there  for  ages,  yet  if  it  had  neTer 
been  discoTered  before,  it  ifl  the  same  thing  as  if  it  had  been 
ereated  and  placed  there  immediately  before  the  acddent  hap- 
pened. The  duirge  of  the  court  to  the  jury  on  this  point  was 
correct. 

In  this  case,  howerer,  the  plaintiffs  offered  CTidence  to  prove 
that  the  master  was  ignorant  of  the  navigation;  that  he  had  no 
pilot,  as  was  customary,  and  that  the  vessel  went  out  of  the  usual 
Gourse.  It  does  not  appear  but  that  the  running  of  the  Tessel 
on  the  rock  may  be  attributed  to  this  negligence.  Of  course, 
the  court  should  have  submitted  these  facts  to  the  jury,  and 
should  have  instructed  them,  that  though  the  situation  of  the 
rock  was  not  generally  known,  yet  if  they  found  the  other  facts 
to  be  true,  so  that  the  loss  was  imputable  to  the  negligence  of 
the  master,  then  he  was  liable  for  it,  and  they  must  find  a  verdict 
tor  the  plaintiflfs.    For  this  reason  I  would  advise  a  new  trial. 


Tbumbuu*,  Edkohd,  SmiB,  Bbaekabd,  Baudwih,  and  TTomnro, 
JiJ.,  conouiied. 

Gouxj),  J.,  delivered  a  concurring  opinion. 

New  trial  granted. 

Eollowed  and  nlied  on  la  Orotbg  v.  FUdk,  12  Ckm.  418|  BM  r.  Omm. 
Cow,  IS  U.  »6|  and  0000  V.  JlbivO;  9  AlkD,  30a 


•Salmon  v.  Bbmnxtt. 

fl  Com.  OB.) 

OnfTsrASOB  nr  OosauwaAiioy  ov  Natoilal  Anaonov.— When  a  oonvay. 
■Doo  was  made  to  a  child  in  oonaideFation  of  natmal  afibetion,  wxtfaoat  a 
fEandii]«nt  intent^  wlien  the  grantor  waa  nnembanaaaed,  the  gift  oonatitat- 
bkg  tmt  a  arnall  portion  of  hia  estate,  and  the  pioviaion  being  reaaonaUQ^ 
it  was  held  that  auoh  oonvejanoe  waa  valid  against  a  ereditor  at  the 
time  of  the  oonvoyanoe. 

EiioiMEHT  for  three  pieces  of  land.  The  general  issue  was 
pleaded.  It  was  adndtted  that  one  Sherwood  was  formerly  the 
owner  of  the  demanded  premises.  The  plaintiff  claimed  title 
under  an  execution  against  Sherwood  in  1811;  and  the  defend^ 
ant  through  a  deed  from  Sherwood  to  his  son  on  consideration 
of  zuktural  affection,  which  was  known  to  defendant  at  the  time 
he  took  title.  It  was  claimed  the  deed  was  void,  as  the  plaint- 
iff's claim  was  founded  on  a  claim  subsisting  before  the  execu- 
tion of   the  deed  to  the  son.     The  defendant  proTed  that 
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Sherwood,  when  he  oonvejod  to  his  son,  ma  not 
except  to  the  plaintiff,  and  that  the  land  conveyed  was  not  mors 
than  one  eighth  part  of  his  real  estate.  Bat  it  was  admitted, 
that  long  before  the  levy  of  the  execution,  he  had  conTeyed  by 
scTeral  deeds  all  his  real  estate,  and  was  at  that  time  entirely 
destitute  of  property.  Upon  these  facts  the  plaintiff  contended 
that  the  deed  from  Sherwood  to  the  son  was  fraudulent  as 
against  him.  The  defendant,  on  the  other  hand,  insisted  that 
the  deed  was  not  Toid,  not  being  made  to  defraud  creditors. 
The  court  reserved  the  case  for  the  consideration  and  advice  ol 
the  nine  judges. 

Daggett  and  N.  SmUhf  for  the  plaintiff,  contended:  1.  That  a 
deed  of  gift  is  void  against  any  creditor  who  is  such  at  the  time 
of  the  conveyance:  Doe  v.  Mtatning,  0  East,  69.  In  Parker  v. 
Frodar,  0  Mass.  890,  the  conveyance  was  held  good;  but  there 
the  creditor  became  such  after  it,  and  with  notice  of  it;  2.  That 
the  defendant,  having  purchased  the  premises  with  notice,  has 
no  better  title  than  the  son. 

Sherman  and  T.  8,  TFtOiams,  contra.  The  ciroumstance  that 
the  conveyance  was  a  voluntaiy  one,  is  merely  presumptive  of 
fraud:  Newland  on  Oontr.,  884;  Biiead  v.  Hammond,  1  Atk.  16; 
Walker  v.  Burram,  Id.  93;  Stephen  v.  OUve,  3  Bro.  0.  0.  90; 
Lueh  V.  Wilbeneon,  6  Yes.  jun.  884;  Parher  v.  Prodor,  9  Haas. 
890;  Bennett  v.  Bedford  Bank,  11  Id.  421;  Verplank  v.  Sterry, 
12  Johns.  668  {post].  The  defendant  being  a  purchaser  for  a 
valuable  consideration,  with  notice  of  the  voluntaiy  convey- 
ance, is  to  be  favored:  Newport e  case,  S]dn«  423;  Prodgers  v. 
Langham,  1  Sid.  188;  Porter  v.  Clinton,  Oomb.  222;  Sirk  v. 
Clark,  Prec.  in  Ohan.  276;  Oeorge  v.  Milbanke,  9  Yes.  jun.  190; 
Jackson  v.  Henry,  10  Johns.  186, 197  [6  Am.  Dec.  828];  Fletcher 
V.  Peck,  6  Cranch,  87, 118, 136;  Hamilton  v.  Oreenwood,  1  Bay, 
171  [1  Am.  Dec.  607]. 

By  Oourt,  Swirr,  0.  J.  Fraudulent  and  voluntary  convqr- 
ances  are  void  as  to  creditors;  but  in  the  case  of  a  voluntary 
conveyance,  a  distinction  is  made  between  the  children  of  the 
grantor  and  strangers.  Mere  indebtedness  at  the  time  will  not, 
in  all  cases,  render  a  voluntary  conveyance  void  as  to  creditors, 
where  it  is  a  provision  for  a  child  in  consideration  of  love  and 
affection;  for  if  all  gifts  by  way  of  settlement  to  children,  by 
men  in  affluent  and  prosperous  circumstances,  were  to  be  ren- 
dered void  upon  a  reverse  of  fortune,  it  would  involve  children 
in  the  ruin  of  their  parents,  and  in  many  cases  might  produce 
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a  greater  eril  than  that  intended  to  be  remedied.  Nor  will  all 
aoch  conTeyanoes  be  valid,  for  then  it  wonld  be  in  the  power 
of  parents  to  provide  for  their  children  at  the  expense  of  their 
•creditors.  Nor  is  it  neceesaxy  that  an  actual  or  express  intent 
to  defraud  creditors  should  be  proved,  for  this  would  be  im- 
practicable in  many  instances  where  the  conveyance  ought  not 
to  be  established.  It  may  be  collected  from  the  circumstances 
of  the  case.  But  in  all  cases  where  such  intent  can  be  shown, 
{he  conveyance  would  be  void,  whether  the  grantor  was  indebted 
or  not. 

In  order  to  enable  parents  to  make  a  suitable  provision  for 
their  children,  and  to  prevent  them  from  defrauding  creditors, 
these  principles  have  been  adopted,  which  appear  to  be  founded 
in  good  policy.  "Where  there  is  no  actual  fraudulent  intent, 
and  a  voluntary  conveyance  is  made  to  a  child  in  consideration 
of  love  and  affection,  if  the  grantor  is  in  prosperous  drcum- 
stances,  unembazrassed,  and  not  considerably  indebted,  and 
thb  gift  is  a  reasonable  provision  for  the  child,  according  to  his 
state  and  condition  in  life,  comprehending  but  a  small  portion 
of  his  estate,  leaving  ample  funds  unincumbered  for  the  pay- 
ment of  the  grantor's  debts,  then  such  conveyance  will  be  valid 
against  conveyances  existing  at  the  time.  But,  though  there 
be  no  fraudulent  intent,  yet  if  the  grantor  was  considerably  in* 
debted,  and  on  the  eve  of  a  bankruptcy;  or  if  the  value  of  the 
gift  be  unreasonable,  considering  the  condition  in  life  of  the 
grantor,  disproportioned  to  his  property,  and  leaving  a  scanty 
provision  for  the  payment  of  his  debts,  then  such  a  conveyance 
will  be  void  as  to  creditors.  In  the  case  under  consideration, 
it  is  manifest  there  was  no  fraudulent  intent;  the  gift  consti- 
tuted but  a  small  part  of  his  estate;  was  a  reasonable  provision 
by  the  father  for  the  son,  according  to  their  condition  and  cir- 
oumstanoes,  and  much  more  than  sufficient  for  the  payment  of 
the  debt  doe  to  the  plaintiff  remained  in  the  hands  of  the 
grantor.  I  am,  therefore,  of  opinion  that  the  indebtedness  of 
ihe  grantor  at  the  time  of  the  conveyance,  the  only  circum- 
stance that  can  operate  against  it,  is  not  such  as  ought  to  set  it 
aside,  especially  as  a  great  length  of  time  has  elapsed,  and  the 
estate  is  passed  into  the  hands  of  a  bona  fide  purchaserfor  a 
valuable  consideration. 

TbuxbuiiL,  Edhosb,  SmrH,  Bbazhibd,  Baldwoi,  Gopdabd  and 
HoBTffEB,  JJ.,  concurred. 

OouLD,  J.,  delivered  a  concurring  opinion. 

Judgment  for  defendant. 
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In  WhiUk$ey  Y.  MeMahon,  10  Conn.  142,  this  oaaa  u  styled  » iMbdiiig  CMa 
in  Conneotioat  on  the  rabjeot  of  voluntary  oonveymnoes,  and  the  langoago  of 
Swift,  0.  J.,  showing  when  snoh  oonveysnoes  are  void,  is  qnoted  with  ap- 
probation. The  ease  is  again  referred  to  in  ^&6ev.i\reto<ofi,  19  Goon.  27,  the 
court  saying:  "In  the  case  of  Salmon  v.  BetmeU,  the  validity  of  a  volnntaxy 
conveyance  against  the  claims  of  a  creditor  whose  debt  existed  at  the  time, 
was  considered;  and  the  principles  npon  which  it  was  thoni^t  such  convey- 
ances  ought  to  rest,  were  laid  down  by  the  oonrt  with  great  deamess  and 
predsion.  That  dedsion,  so  far  as  it  goes,  has  ever  been  oonsidered  as  set* 
tling  the  law  of  the  state  on  the  subject.  It  has,  indeed,  been  doabted  on 
the  ground  of  its  going  too  far  in  upholding  such  conveyances;  but  not  to  our 
knowledge,  on  the  ground  that  the  principles  designed  to  goaid  ^g*****! 
fraud,  are  there  laid  down  with  too  much  strictness  or  rigor." 

The  case  is  relied  on  in  Beal  v.  Warren,  2  Gray,  466L  See  VwfUamk  ▼• 
'Sitenv,  ptMf  for  an  instructive  case  in  this  conneotian. 
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p  Oonr.  dS.] 

XaoL  ov  Nora,  how  Oomfdtid.— In  computing  the  time  on  a  pwMntwnify 
note  payable  in  a  oertain  number  of  days,  after  date^  the  day  of  the  daA» 
is  to  beezcluded. 

Nora  Dub  ok  Sukdat. — ^Where  a  non-negotiable  promissoiy  note^  peymble 
sixty  days  from  date,  fell  due  on  Sunday,  a  tender  on  the  loOowiqg  Moii« 
day  was  held  good. 

UaAOB  TO  EzpLADT  WBxnNCk — Upon  a  note  payable  in  ootton  yam  ai 
"wholesale  factory  prices,"  evidence  of  the  ussge  among  mannfaotniem 
and  dealers  is  admissible  to  show  the  meaning  of  those  terms. 

f!m»B,  WHnr  SxASOirABLi.~-Where  a  contract  is  payable  at  a  oertain  tim» 
and  place,  in  specific  articles,  and  the  debtor  is  at  the  place  appointed  ai 
a  seasonable  hour  before  sunset  on  the  day  fixed,  prepared  to  make  de- 
livery, and  the  creditor  neglects  to  attend  to  receive  the  articles,  a  tan* 
der  after  sunset  will  be  good.    (Gould,  J.) 

AonoH  on  a  promiBsoxy  note  of  the  following  tenor: 

LiBBOV,  Beoember  6^  Ifilfi. 

''For  yalne  reoeived,  we  jointly  and  severally  promise  Saxnnel 

Ayery  and  Son,  in  sixty  days  from  date,  seren  hondred  and 

thirty-foor  dollars  and  seTontyndx  oents,  in  ootton  yam,  at  ten 

per  cent,  below  the  wholesale  factory  prices,  to  be  delivered  ai 

the  Lisbon  Cotton  Factory  Store. 

•'JosuH  BoB%  as  Agt  L.  0.  F. 

"AuDUHnxR  Stswabx.** 

The  defendants  pleaded  in  bar  that  the  fourth  day  of  Feb- 
roary,  1816,  was  Sunday,  and  that  on  the  next  day  Uiey  made 
a  sufficient  tender  of  the  goods  in  full  payment  of  said  note, 
which  plea  was  traversed  by  the  plaintifTs,  and  issue  joined. 
At  the  trial,  there  was  evidence  to  prove  that  February  4, 1816,. 
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being  Bnnday,  the  defendants  called  on  the  plaintifb  in  the 
forenoon  of  next  day,  and  infonned  them  that  they,  the  defend- 
ants, should  on  the  same  day,  at  the  Lisbon  cotton  factory 
store,  tender  the  goods  specified  in  the  note,  and  that  the 
plaintiffs  replied  that  they  should  do  nothing  about  it;  that  the 
defendants  waited  at  the  place  appointed  until  sunset  of  said 
day  to  deliver  said  goods,  but  that  the  plaintiffs  were  not  there 
to  receiye  them;  and  that  thereupon,  after  sunset  of  said  day, 
the  defendants  made  a  tender  to  the  plaintiffs  of  cotton  yam  of 
good  merchantable  quality,  wazp  and  woof,  at  ten  per  cent, 
below  the  wholesale  factory  prices  according  to  a  tariff  fixed  by 
a  usage  long  established  among  the  cotton  manufacturers  of 
Connecticut  and  the  neighboring  state  of  Bhode  Island,  which 
usage  was  known  to  the  plaintiffs,  but  that  the  plaintiffs  refused 
to  receive  said  yam,  and  that  the  defendants  then  deposited  the 
same  in  said  store  for  the  use  and  benefit  of  the  plaintiffs.  The 
plaintiffs  contended  that  the  wholesale  factory  prices  mentioned 
in  the  note  meant  the  actual  wholesale  prices  in  the  market, 
and  offered  evidence  to  prove  what  those  prices  were.  The 
court  instructed  the  jury  in  substance:  1.  That  if  a  debtor 
in  a  contract  for  the  delivery  of  sx>ecific  articles  is  at  the  place 
appointed  on  the  day  named  prepared  to  make  delivery  of  the 
goods  in  season  for  making  and  completing  the  tender  before 
sunset,  and  the  creditor  is  absent,  so  that  a  tender  cannot  be 
made  to  him  in  person,  a  tender  after  sunset  by  daylight  is 
good;  and,  2.  That  if  the  jury  believed  from  the  evidence  that 
the  parties  meant  by  ''wholesale  factory  prices,"  the  ticket 
prices  fixed  by  the  usage  before  referred  to,  and  that  the  de- 
fendants on  the  fifth  day  of  February,  1816,  made  a  tender  to 
the  plaintiffs  of  a  sufficient  quantity  of  cotton  yam  according 
to  those  prices,  although  they  might  not  be  the  same  as  the 
actual  market  prices,  then  the  verdict  must  be  for  the  defend- 
ants. There  was  a  verdict  for  the  defendants,  and  the  plaint- 
iffs moved  in  arrest  of  judgment,  on  the  ground  that  the  issue 
on  the  plea  was  immaterial,  and  for  a  new  trial  on  the  ground 
of  misdirection,  upon  which  the  questions  were  reserved  for  the 
consideration  of  all  the  judges. 

CleavOand,  for  the  plaintifb,  dted  Castle  v.  BurdeU,  8  T.  B. 
623. 

Hcdsey  and  Sherman^  for  the  defendants. 

By  Court,  Swdt,  C.  J.    Where  a  note  or  other  obligation  ia 
payable  in  a  certain  number  of  days  from  the  date,  the  day  of 
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the  date  is  always  exoladed  in  the  oompntation  cH  the  time. 
This  note  was  then  payable  on  the  sixtieth  .day  after  the  date, 
which  it  is  agreed  was  Sunday.  It  has  been  argued  that  as  this 
note  was  payable  within  sixty  days,  the  defendant,  as  it  was 
unlawful  for  him  to  tender  payment  on  the  last  day,  because  it 
was  Sunday,  was  bound  to  pay  it  on  ^e  preceding  day.  But 
where  a  note  is  made  payable  within  a  certain  number  of  days, 
the  promisor  is  not  bound  to  tender  payment  till  the  last  day; 
and  no  suit  can  ever  be  maintained  against  him  for  non-pay- 
ment prior  to  the  last  day.  Of  course,  a  note  payable  within  a 
certain  number  of  days  is  payable  on  the  last  day,  in  the  same 
manner  as  if  that  had  been  specified  to  be  the  day  of  payment. 

If  a  note  should  be  made  payable  on  Sunday,  in  express 
terms,  it  would  be  void,  because  it  would  be  a  contract  to  do  an 
tinlawful  act.  But  if  it  be  payable  at  a  future  day,  which  by 
calculation  is  found  to  be  Sunday,  and  the  parties  did  not  intend 
|o  make  it  payable  on  Sunday,  then  it  would  not  be  void.  The 
question  then  is,  if  a  note  falls  due  on  Sunday,  whether  the 
tender  must  be  on  the  preceding  or  succeeding  day.  The  obli- 
gor cannot  be  bound  to  tender  on  the  preceding  day,  for  no 
man  is  bound  to  perform  a  contract  before  the  time  of  payment; 
and  no  action  can  ever  lie  against  him  for  non-performance 
before  that  time.  Though  he  cannot  perform  the  contract  on 
the  day  it  falls  due,  because  it  would  be  an  unlawful  act,  yet 
that  does  not  exonerate  him  from  his  obligation.  It  would  be 
unjust  to  subject  him  to  pay  damages  for  the  non-performance 
of  a  contract  when  it  was  unlawful  to  do  it.  The  only  way, 
then,  to  do  justice  to  both  parties  is  to  permit  the  tender  to  be 
made  on  the  succeeding  day;  and  this  is  conformable  to  a  gen- 
eral principle  of  law,  that  where  the  obligor  cannot  perform  a 
contract  according  to  the  literal  terxns  of  it,  he  shall  perform  it 
as  nearly  as  possible.  This  violates  no  principle,  and  does  jus- 
tice to  all  the  parties.  I  think,  then,  the  correct  rule  is  that 
when  an  obligation  falls  due  on  Sunday,  the  obligor  shall  be 
bound  to  tender  a  performance  of  it  on  the  succeeding  day. 

It  is  said,  in  the  case  of  bills  of  exchange  and  negotiable 
notes,  where  days  of  grace  are  allowed,  that  they  are  by  the 
custom  of  merchants,  sanctioned  by  law,  payable  on  the  third 
day  of  grace;  yet  if  that  day  happens  to  be  Sunday,  then  they 
are  payable  on  the  preceding  day;  and  that  this  principle 
applies  to  the  case  in  question.  But  the  same  custom  of  mer- 
chants which  has  indulged  three  days  of  grace  after  a  note  is 
due,  if  that  day  is  not  Sunday,  allows  but  two  where  it  is  Sun- 
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day;  and  it  being  an  indalgenoe,  it  is  pozfeotly  consistent  to 
require  payment  on  the  second  day  of  grace,  to  avoid  giving 
foor  days  of  grace;  bat  this  is  a  very  different  thing  from  re> 
quiring  a  note  to  be  paid  before  it  is  due. 

By  the  words^  *'  wholesale  factory  price/'  could  not  have 
been  intended  the  cash  price,  but  must  have  referred  to  some 

■       

general  rule  known  to  cotton  manufacturers.  It  was,  therefore, 
proper  to  leave  it  to  the  jury  to  ascertain  by  the  evidence,  as  a 
matter  of  fact,  what  was  the  wholesale  factory  price.  The  ten* 
der  was  made  at  a  proper  and  reasonable  time,  under  all  the 
Gircumstances.     I  would  not  advise  a  new  trial. 

HosxEB,  J.  I  concur  with  the  chief  judge,  except  in  relation 
to  the  tender.  I  think  that  was  too  late.  The  note  was  exe- 
cuted on  the  sixth  day  of  December,  and  was  payable  in  sixty 
days  from  its  date.  If  the  day  of  the  date  is  included,  the  note 
fell  due  on  Saturday;  if  it  is  excluded,  Sunday  became  the  six- 
tieth day,  or  day  of  payment.  When  a  person  promises  to  do 
an  act  on  a  future  day,  which  is  Sunday,  he  knows  that  his 
promise  cannot  literally  be  fulfilled.  It  must  be  performed  the 
day  before  or  the  day  after  the  one  prefixed;  on  which  of « those 
days  is  matter  of  construction.  The  correct  principle,  in  my 
opinion,  is  this:  that  the  performance  shall  be  as  near  the  agree- 
ment as  possible,  but  must  not  include  a  longer  period  than  the 
one  which  the  contract  expressly  assumes. 

It  is  a  general  rule,  **  that  when  a  computation  is  to  be  made 
from  an  act  done,  the  day  in  which  the  act  was  done  is  to  be 
included:"  BexY.  Adderley,  Doug.  462,  464;  CasOeY.  Burditt,^ 
T.  B.  623;  OlamngUm  v.  Bawlins,  3  East,  407.  The  act  which 
gives  existence  to  a  deed,  is  the  delivery  of  it.  Rejecting  all 
considerations  arising  from  usage,  or  the  necessity  of  giving 
such  a  construction  as  shall  render  the  deed  available,  the  day 
of  the  date  of  the  promissory  note  under  discussion  would  be 
included.  But  the  custom  of  merchants  has  settled  the  point 
differently.  The  day  of  the  date  is  excluded  from  calculation: 
Chitty  on  Bills,  338.  The  note  then  being,  by  the  express  ap- 
pointment of  the  parties,  payable  on  Sunday,  what  is  the  legal 
construction  of  this  promise?  I  answer,  that  the  note  became 
due  on  Saturday.  The  words  of  the  contract  are  equally  disre- 
garded, whether  the  note  is  considered  to  have  fallen  due  on 
Saturday  or  on  Monday.  It  &nnot  be  coneftrued  according  to 
the  letter.  The  parties  knew  that  the  note  could  not  be  paid  on 
Sunday,  and  they  must  have  intended  it  should  be  performed 
on  the  day  precedent,  or  subsequent.    Before  I  assign  my  rea* 
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BonB  in  support  of  the  opinion  above  expressedy  I  will  consider 
the  argnments  relied  on  to  show  that  the  note  was  payable  on 
Monday. 

It  is  said  that  where  a  person  stipulates  to  do  an  act  on  a 
given  day,  if  the  law  forbids  the  performance  of  it  at  the  time, 
he  may  perform  it  as  soon  after  as  is  legally  possible.  This  is 
undoubtedly  a  true  position,  if  the  l^gal  impossibility  of  strict 
performance  arises  posterior  to  the  contract:  Shep.  Touch.  369; 
Go.  Lit.  206  a.  The  question  in  the  case  supposed  is  not,  as  it 
is  in  the  one  under  discussion,  what  is  the  construction  of  the 
contract  ?  But  it  is,  whether  the  law  does  not  exempt  the  party 
from  a  strict  performance,  which  it  has  rendered  impossible. 
It  was  contended,  and  with  perfect  correctness,  that  if  a  person 
agrees  to  do  a  lawful  act,  which  circumstances  render  impossi- 
ble to  perform  literally,  he  must  execute  his  agreement  as  near 
to  the  intent  of  the  condition  as  he  may  make  it:  Co.  Lit.  219, 
a,  b;  Shep.  Touch.  869.  That  is,  if  a  natural  or  l^gal  impossi- 
bility prevent  the  performance  according  to  the  letter,  he  shall 
execute  his  contract  pursuant  to  the  spirit  and  intention  of  it. 
Nothing  can  be  more  equitable.  But  whether  the  performance^ 
in  the  case  under  discussion,  is  held  to  be  on  Saturday,  or  on 
Monday,  the  nearness  of  the  performance  with  the  time  literally 
prefixed,  will  be  precisely  the  same.  The  inapplicability  of  the 
rule  consists  in  this,  that  it  has  no  bearing  on  the  material  point 
of  controversy.  The  question  is  not  whether  the  defendant 
shall  fulfill  his  agreement  as  nearly  to  the  letter  of  it  as  he  may, 
and  exactly  according  to  its  intent  and  spirit  If  it  were,  the 
rule  laid  down  would  be  apposite  and  in  point.  But  the  only 
inquiry  is,  what  is  the  legal  effect  of  the  note,  as  to  the  time  of 
performance — ^what  the  construction  ?  Towards  this  question, 
the  rule  commented  on  has  no  direction. 

It  was  said,  that  the  Sunday  on  which  the  note  was  made 
payable  must  be  expunged  from  calculation.  Why  not,  then, 
on  the  same  principle,  strike  out  all  the  Sabbaths  included 
within  the  sixty  days  ?  It  requires  little  discernment  to  see  that 
the  above  position  proves  nothing.  It  is  merely  an  inference, 
and  takes  for  granted  the  point  in  dispute.  If  the  note,  by 
legal  construction,  is  payable  on  Saturday,  the  assertion  is  ou« 
of  the  question.  But  if  Monday  is  the  day  of  payment,  the  day 
before  must  be  excluded  from  computation.  The  question  re* 
curs,  which  of  those  periods  is  the  correct  time  of  payment! 
And  this  is  the  point  which  remains  to  be  proved. 

Equally  unfounded  was  another  assertion,  that  the  promisee 
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would  not  ezpeet,  or  be  ready  to  reoeiye,  the  article  promieedy 
until  after  the  Sunday  ezpreesly  app<nnted.  This  again  is  an 
inference  founded  on  a  petiHo  pnncipU,  a  begging  of  the  ques- 
tion in  dispute.  If  the  contract  fell  due  on  Saturday,  by  con- 
struction of  law  on  the  terms  of  the  note,  the  party  promising 
knew  that  he  must  perform  it  on  that  day;  and  the  promisee 
knew  that  he  must  be  ready  to  receive  the  article  promised. 
But  if,  as  the  assertion  presupposed,  the  note  fell  due  on  Mon- 
day, that  was  the  time  when  the  peiformance  would  be  ex- 
pected. 

It  was  said,  that  no  person  can  be  compelled  to  perform  his 
contract  preyious  to  the  time  stipulated.  If  by  this  is  intended 
only  that  the  performance  of  a  contract  cannot  be  demanded 
until  the  time  of  payment,  according  to  its  general  intent  and 
construction,  has  arrived,  it  is  a  mere  truism,  and  not  suscepti- 
ble of  dispute.  But  if  the  meaning  is,  that  a  contract,  in  the 
terms  of  it,  payable  on  Sunday,  includes  the  Monday  succeed- 
ing before  it  falls  due,  it  is  a  proposition  I  cannot  admit,  until 
it  is  substantiated  by  proof. 

It  was  contended,  that  as  the  order  to  plead  in  four  days,  if 
the  fourth  day  be  on  Sunday,  includes  the  following  day,  so  a 
stipulation  to  perform  an  act  on  Sunday  includes  the  Monday 
succeeding.  This  argument  is  founded  on  a  supposed  analogy, 
and  to  be  of  any  avail,  the  analogy  must  be  perfect.  The  com- 
parison involves  a  consideration  of  the  words,  the  subject-mat- 
ter, the  effects  and  consequences,  and  the  reason  and  spirit 
of  the  subjects  compared.  I  shall  not  trace  the  dissimilitude 
beyond  a  brief  inquiry  into  the  reason  of  the  rule  relative  to 
pleading.  In  Lord  Cordng^y's  case,  8  Mod.  21,  a  rule  to  plead 
was  made  on  Thursday,  giving  the  defendant  four  days.  On  the 
foUowing  Tuesday  the  plea  was  deposited  in  the  proper  office. 
An  objection  was  made  that  Sunday  should  be  included,  and  in 
that  court,  the  plea  should  have  been  filed  on  Monday.  But 
the  court  said;  "  These  four  days  must  always  be  reckoned  such 
days  wherein  the  defendant  may  plead,  and  when  the  offices  are 
open;  the  pleas  which  are  put  into  the  respective  offices  of  the 
several  courts,  were  originally  pleaded  in  court;  and,  therefore, 
Sunday  is  never  reckoned  one  of  these  days,  because  neither 
courts  nor  offices  are  then  open,"  and  in  Lee  v.  CarUon,  8  T.  B. 
642,  Buller,  J.  said:  '*  In  some  instances,  when  any  act  is  to  be 
done  by  the  party,  in  a  limited  number  of  days,  as  in  the  case 
of  a  motion  in  arrest  of  judgment,  the  party  has  four  law  days, 
IV hen  the  court  is  actually  sittiug  in  which  to  do  it;  and  in  those 
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cases  Sunday  is  not  one,  though  it  be  an  interrening  day/' 
But  as  to  the  business  done  out  of  court,  Sundays  are  reckoned 
the  same  as  other  days:  20  Yin.  Abr.  64.  The  different  reasons 
applicable  to  the  cases  supposed  analogous,  demonstrate  that 
one  is  no  example  for  the  other.  These  are  the  principal  argu- 
ments urged  by  the  counsel  for  the  defendants,  and  in  my  opin- 
ion, they  fall  entirely  short  of  the  proposition  they  were  adduced 
to  sustain. 

I  have  already  observed,  that  the  performance  of  the  contract 
should  be  as  near  to  the  letter  of  it  as  may  be;  and  that  it  will 
be  equally  near,  whether  the  day  of  payment  is  considered  as 
being  Saturday  or  Monday.  The  other  branch  of  my  proposi- 
tion is  this:  That  it  must  not  include  a  longer  period  than  the 
one  which  the  contract  expressly  assumes.  In  other  words,  the 
pariy  promising  must  perform  within  the  time  prefixed.  To 
enlarge  the  time  of  a  contract,  is  jus  dicere,  non  dare  [aic].  If  the 
contractor  has  appointed  a  day  on  which  to  perform,  when,  by 
law,  he  cannot,  he  did  it  with  his  eyes  open,  ivith  full  knowl- 
edge that  unless  his  agreement  was  void  from  the  impossibility 
of  performance,  it  could  not  be  executed  on  the  day  prefixed. 
What  then  is  the  reasonable  consequence  ?  As  the  party  promis- 
ing knew  that  his  contract  could  not  literally  be  accomplished, 
and  as  he  knew  likewise  that  he  must  perform  within  the  limits 
of  the  time  assumed,  he  must  have  expected  and  intended  to 
have  fulfilled  it  on  Saturday.  This,  in  my  judgment,  is  the  fair 
legal  construction.  If  it  wanted  fortifying,  it  would  derive  it 
from  the  well  known  maxim,  a  rule  of  some  strictness  and  rigor, 
and  the  last  to  be  resorted  to,  that  the  construction  is  to  be 
most  strong  against  the  party  promising:  2  Bl.  Com.  380. 

A  person  is  not  always  entitled  to  the  full  express,  time  stipu- 
lated in  which  to  perform  his  agreement.  If  there  be  a  con- 
tract to  tender  stock  upon  a  day  certain,  ' '  tender  of  transferring 
may  be  made  at  the  uttermost  convenient  time  of  that  day,  be- 
fore the  books  are  shut:"  6  Bac.  Abr.  454.  And  if  it  were  a 
supposable  case,  that  it  was  known  by  a  person  promising  to 
do  an  act,  that  it  would  be  lawful  to  do  it  in  the  former  part  of 
the  day  prefixed,  but  that  all  business  in  the  latter  part  of  the 
day  was  prohibited,  would  there  exist  a  doubt  that  he  must 
perform  before  the  forbidden  time  rendered  it  impossible? 
Should  not  a  person  who  has  promised  to  pay  a  sum  of  money 
on  Sunday,  a  day  on  which  he  knows  he  cannot  perform  his 
contract  be  considered  as  stipulating  to  do  it  within  the  time 
limited,  that  is,  on  Saturday  ? 
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This  question  in  respect  to  n^otiable  notes  has  long  sinoe  been 
answezed  in  the  affirmatiye:  1  Lord  Baym.  748;  Ohittj  on  Bills, 
141.  Bj  the  custom  of  merchants,  if  a  bill  of  exchange  including 
the  three  days  of  grace,  falls  due  on  Sunday,  the  holder  must 
demand  the  money  on  Saturday;  and  in  case  it  is  not  then  paid, 
must  consider  the  bill  as  immediately  dishonored."  I  consider 
Die  three  days  of  grace,  which  by  usage  are  allowed  in  addition 
to  the  time  stipulated  in  bills  of  exchange  and  promissory  notes 
which  are  negotiable,  as  if  they  were  expressed  on  the  face  of 
them.  They  are  equivalent  to  three  days  superadded  to  the 
specified  term,  and  in  no  respect  to  be  distinguished.  The 
uaage  of  merchants  is  not,  that  there  shall  be  three  days  of 
grace  on  bills,  but  if  the  last  day  happens  to  be  on  Sunday, 
there  shall  be  two  only;  but  it  is  uniyersal,  and  without  excep- 
tion, that  there  shall  be  three  days  of  grace.  By  construction 
of  this  contract  among  merchants,  in  analogy  to  the  common 
law,  if  the  day  ou  which  the  bill  falls  due  is  Sunday,  when  it 
can  neither  be  demanded  nor  paid,  it  shall  be  considered  as 
payable  on  Saturday.  The  application  of  the  rule  to  the  present 
case  is  obvioas  and  forcible.  Between  a  negotiable  note  becom- 
ing due  on  Sunday,  and  a  note  not  negotiable  payable  at  the 
same  time,  I  perceive  a  distinction,  but  no  essential  difference. 
The  construction,  in  my  opinion,  should  be  the  same  in  both 
instances.  It  cannot  comport  with  public  convenience,  that  a 
different  rule  should  prevail  in  cases  so  very  similar.  It  is 
much  preferable  that  there  should  be  one  uniform  rule  on  this 
subject,  than  that  a  diversity  should  exist  which  will  embarrass 
mankind  in  their  intercourse  with  each  other,  and  may  be  a 
fruitful  source  of  error  and  litigation. 

The  argument  by  a  sheriff,  when  an  execution  by  the  terms 
of  it  expires  on  Sunday,  that  he  should  be  indulged  with  the 
day  succeeding  to  make  return,  would  be,  in  my  opinion,  as 
well  founded  as  that  of  the  promisor  of  a  note  made  payable  at 
the  same  time.  But  it  is  established  law,  that  "if  the  return 
day  of  the  writ  be  on  Sunday,  and  the  return  appears  to  be 
made  on  that  day,  it  will  be  bad;  nor  can  it  be  made  on  any 
day  subsequent:"  1  Back.  Sher.  259. 

In  fine,  in  my  judgment,  one  uniform  rule  of  construction  on 
the  point  under  discussion  is  desirable.  The  person  who  prom- 
isee to  do  an  act,  must,  at  his  peril,  if  there  has  no  impossibility 
arisen  posterior  to  the  engagement  perform  within  the  time 
explicitly  assumed.  If  a  contract  is  stipulated  to  be  performed 
on  Sunday,  the  legal  construction  is  that  it  shall  be  done  on 
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the  preceding  Saturday.  This  is  agreeable  to  the  usage  of  mer- 
chants in  respect  of  bills  of  exchange  and  negotiable  notes;  an 
usage  not  arbitnuy  and  founded  on  no  reason,  bat  bottomed  on 
common  sense  and  common  law.  And  in  this  opinion  I  am 
more  deeply  confirmed,  since  no  case  has  been  adduced  to 
show  that  a  person  has  been  allowed  a  period  to  perform  in, 
beyond  the  express  limitation  of  his  contract. 

Gh>uiJ>,  J.  Upon  the  motion  for  a  new  trial  the  question  first 
in  order  is  whether  parol  evidence  was  admissible  to  show  what 
was  meant  by  the  words,  *' wholesale  factory  prices."  These 
words,  I  confess,  would  seem  to  me  prima  /acne  to  import  the 
actual  wholesale  market  prices  at  the  factory.  But  if  this,  or 
any  other  similar  term,  is,  by  the  common  consent  and  general 
usage  of  all  dealers  in  a  particular  branch  of  business,  used  in 
a  different  sense,  and  so  understood  by  their  customers,  there 
can  be  no  reasonable  objection  to  a  party's  proving  it  by  parol. 
It  is  like  the  common  case  of  any  term  of  measure,  or  quantity, 
used  in  particular  places,  or  in  particular  branches  of  business, 
in  a  sense  different  from  the  common  one;  and,  like  any  other 
latent  ambiguity,  may  be  explained  by  parol  evidence.  The 
other  question  presented  under  this  motion  may  be  more  con- 
veniently considered  after  those  which  have  been  raised  under 
the  motion  in  arrest  of  judgment. 

Under  the  latter  motion  the  first  inquiry  is,  on  what  day  the 
note  was,  by  the  terms  of  it,  payable?  And  upon  this  point 
the  question  is  merely  whether  the  day  on  which  it  was  exe- 
cated  is  to  be  included  or  excluded  in  the  computation.  This 
considered  as  an  original  question,  is  a  mere  question  of  inten- 
tion. And  therefore,  without  entering  at  all  into  the  distinc- 
tions discussed  in  the  case  of  Pugh  v.  Leeds^  and  other  similar 
jsases  relating  to  conveyances,  it  is  sufficient  to  say  that  those 
^distinctions  have  no  application  to  personal  contracts,  like  the 
;present.  In  such  contracts,  when  payable  at  a  given  time  from 
«r  after  date,  there  can  be  no  doubt  that,  according  to  the  un- 
derstanding and  intention  of  the  parties  (which,  if  not  contrary 
to  the  rules  of  law,  certainly  ought  to  govern  the  construction), 
the  day  of  the  date  is  to  be  excluded.  And  this  I  take  to  be 
the  true  rule.  Otherwise,  he  who  gives  an  obligation,  this  day, 
for  the  payment  of  money  one  day  after  date,  is  suable,  instanier^ 
though  the  contract  imports  to  be  payable  in  future;  and  the 
appointment  of  a  future  time  of  payment  is  useless  and  void. 
In  the  case  of  bills  of  exchange  and  promissory  notes  the  day 
of  the  date  is  confessedly  excluded;  and  what  difference  can 
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there  be,  in  this  respect,  between  a  contract  for  the  payment  of 
money  and  one  payable  in  specific  articles? 

According  to  this  view  of  the  subject  the  note  in  question 
became  payable  on  Sunday.  But  payment  on  that  day  is  pro- 
hibited by  law.  The  question  then  arises  whether  the  tender 
should  have  been  made  on  Saturday  or  Monday.  It  has  been 
iirgued  that  the  debtor,  in  such  a  case  must,  at  his  peril,  pay  or 
tender,  at  all  CTcnts,  within  the  time  appointed.  It  would 
seem  to  me  quite  as  reasonable  to  say  that  he  cannot  in  any 
«yent  be  required  to  pay,  nor  the  creditor  to  accept  payment, 
before  the  time  appointed.  It  is  true,  as  to  contracts,  on  which 
days  of  grace  are  allowed,  that  if  the  last  of  those  days  is  Sun- 
day, payment  must  be  made  on  Saturday.  But  the  allowance 
of  grace  was  originally  a  mere  indulgence,  which  it  might  be 
very  reasonable  to  qualify  with  greater  strictness  than  if  it  had 
been  demandable  as  a  matter  of  right.  At  any  rate  the  allow- 
ance of  grace  is  an  anomaly;  and  the  rules  resulting  from  it 
are,  of  course,  not  to  be  extended  by  analogy. 

Upon  the  whole,  the  doctrine  which  appears  to  me  most 
reasonable  is,  that  as  Sunday  cannot,  for  the  purpose  of  per- 
forming contracts,  be  regarded  as  a  day  in  law,  it  is,  as  to  that 
purpose,  to  be  considered  as  stricken  from  the  calendar;  though 
intervening  Sundays  are  doubtless  to  be  counted,  as  in  all  other 
<somputations  of  time,  because  they  are  not  appointed  for  the 
performance  of  any  act.  And  this  distinction  is  analogous  to 
the  modes  of  computation  under  the  common  rule  for  pleading 
in  abatement:  3  T.  B.  642.  If  this  view  of  the  question  is 
just,  it  follows  that,  in  the  note  on  which  the  present  action  is 
brought,  the  Monday  on  which  the  tender  was  made  must  be 
<x)nsidered  as  the  sixtieth  day,  and  of  course  the  true  day  of 
payment. 

As  to  the  time  of  day  at  which  the  tender  was  made,  the 
point  upon  which  it  is  said  the  jury  were  misdirected,  I  cannot 
persuade  myself  that  the  rule  requiring  a  tender  to  be  made 
before  sunset  was  ever  meant  to  apply  to  cases  where  the 
creditor  is  absent  through  the  whole  day.  The  rule  was  made 
for  his  convenience,  that  he  might  have  a  fair  opportunity  to 
examine,  compute,  and  take  an  account  of  the  money  or  other 
property  tendered.  But  if  he  will  not  appear  at  all  at  the 
place  appointed,  to  avail  himself  of  the  benefit  of  the  rule,  he 
waives  it;  for  it  can  be  of  no  possible  advantage  to  him.  While 
at  a  distance  from  the  place  where  the  property  is  he  can  no 
tnore  examine  it  by  day-light  than  in  the  dark.    And  his  right 
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and  opportunity  to  make  a  subsequent  examination,  is  the  same 
in  the  one  case  as  in  the  other.  I  concur  in  the  opinion  thai 
neither  of  the  motions  can  preyail. 

Tbumbull,  SioTH,  BB^mABD,  and  Goddabd,  JJ.,  concurred  with 
the  chief  judge.     Edmond  and  Baldwin,  JJ.,  dissented. 

Motion  in  arrest  insufficient.    New  trial  not  to  be  granted. 


GouFUTATioN  OF  TiME. — ^Thero  is  much  conflict  among  tbe  authorities  aa 
to  the  trae  method  of  compating  time  from  a  particular  day  or  act,  but  in  the 
case  of  notes  payable  within  a  certain  period  "from**  or  "after  "date,  the 
law  is  undoubtedly  settled  as  stated  by  Swift,  C.  J.,  9upr<t,  that  the  day  of 
the  date  is  to  be  excluded:  Edwards  on  Bills,  614;  Story  on  Pronussory 
Notes;  BigeUno  v.  WiUon^  1  Pick.  4S5;  Ammidowtiy,  Woodman^  31  Maine, 
680;  RoeJmer  v.  KtUcherboeker  Life  Ins,,  63  N.  Y.  160.    And  so,  where  the 
words  "  after  date "  were  not  used,  but  the  note  was  made  payable  in  "sixty 
days,'*  the  day  of  the  date  was  not  reckoned  in  computing  the  time:  ffenry 
V.  Jones,  8  Mass.  463;  see  also  Taylor  v.  Jacoby,  2  Penn.  St.  496*  where  the 
principal  case  is  cited  and  followed  On  this  point.    It  is  laid  down  as  a  gen- 
eral rule  upon  this  subject  in  many  of  the  cases,  following  the  decision  in 
BellcLsis  V.  Hester,  1  Ld.  Baym.  280,  that  where  time  is  reckoned  from  a  given 
day  that  day  is  to  be  excluded,  but  where  the  computation  is  from  an  act 
done,  the  day  in  which  sucli  act  is  done  is  to  be  included:  AmoidY,  United 
States,  9  Cranch,  120;  PearpoiiU  v.  Oraham,  4  Wash.  0.  0.  240;  Batman  ▼. 
Megowan,  I  Met^  Ky.  647;  Handiey  v.  Ctmningham,  12  Bush.  402.  In  Spencer 
V.  CItampion,  13  Conn.  10,  the  principal  case  is  cited  as  authority  for  the  posi- 
tion stated  in  the  latter  branch  of  tlus  rule,  probably  on  the  strength  of  what 
is  said  by  Hosmer,  J.,  quotiijg  from  one  of  the  Knglish  cases.    On  the  other 
hand,  in  Weeks  v.  HtUl,  19  Conn.  381,  the  principal  case  is  referred  to  as 
authority  for  precisely  the  opposite  doctrine,  that  where  time  is  to  be  com- 
puted from  an  act  done,  the  day  of  the  performance  of  the  act  must  not  be 
counted.     In  a  late  Massachusetts  case,  Bemis  v.  Leonard,  118  Mass.  602, 
Chief  Justice  Gray  reviews  the  authorities  with  his  usual  ability  and  says: 
'*The  rule  of  construction  stated  in  some  of  the  old  authorities,  that  when 
time  is  to  be  computed  from  an  act  done,  the  day  of  the  act  is  to  be  included, 
has  been  rejected  in  the  later  English  cases,  of  which  it  is  sufficient  to  refer  to 
Lester  ▼.  Garland,  16  Ves.  248;  and  Webb  v.  Fairmaner,  3  M.  &  W.  473, 
where  the  earlier  cases  are  critically  reviewed  by  Sir  William  Grant  and  by 
Baron  Parke."    He  says  further  that  the  rule  is  now  well  established  in 
Massachusetts  that  "in  computing  time  from  the  date,  or  from  the  day  of 
the  date,  or  from  a  certain  act  or  event,  the  day  of  the  date  is  to  be  excluded, 
unless  a  different  intention  i»  manifested."    The  same  rule  is  adopted  in 
Sheets  V.  Selden,  2  WaU.  190;  O'Connor  v.  Towns,  1  Texas,  107;  and  Goodev. 
WM,  62  Ala.  462.    And  this  is  probably  the  received  law  in  most  of  the 
states.    The  decisions  in  Kentucky,  however,  seem  still  to  adhere  to  the  doc- 
trine of  Bellasis  v.  Hester,  1  Lord  Raym.  280:  See  Handiey  v.  Cunmngliam, 
12  Bush.  402. 

Last  Day  Faluno  on  Suiiday. — ^The  rule  of  the  principal  case,  that  where 
a  non-negotiable  note  falls  due  on  Sunday,  it  is  payable  on  the  day  following, 
is  established  by  the  weight  of  authority,  and  has  been  frequently  applied, 
by  analogy,  to  other  cases  when  the  day  for  the  performance  of  a  contract 
or  other  act  happens  to  be  Sunday.    Barrett  v.  Allen,  10  Ohio,  426,  was  a 
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Teiy  similftr  case  to  tbia.    The  note  in  that  oese  iras  payable  in  woolen  cloth 
at  "the  fair  wholesale  factory  price,"  and  fell  due  on  Sunday,  and  the  court 
cited  and  followed  the  principal  case  on  every  point    In  Salter  ▼.  Burt,  20 
Wend.  205^  which  was  the  case  of  a  bank  check  falling  due  on  Snnday, 
Bronaon,  J.,  delivering  the  opinion  of  the  court,  sAya:  "This  question  was 
veiy  fully  considered  in  Avery  v.  Stewart,  2  Conn.  69,  which  was  an  action 
on  a  note  not  negotiable  which  fell  due  on  Snnday,  and  the  court  held  that  a 
tender  on  Monday  was  a  good  bar  to  the  action.    I  agree  to  the  doctrine 
laid  down  by  Gould,  J.,  that  Sunday  cannot,  for  the  purpose  of  performing 
a  contract,  be  regarded  as  a  day  in  law,  and  should,  as  to  that  purpose,  be 
oonsidezed  as  stricken  from  the  calendar."    So  in  the  case  of  a  note  made  on 
Satniday,  and  payable  one  day  after  date,  it  was  held,  on  the  authority  of 
the  principal  case,  to  be  due  on  Monday :  Sanders  v.  Ochiltree,  6  Porter,  75. 
The  principal  case  is  noticed,  and  the  rule  which  it  lays  down  on  this  point 
ia  approved  in  the  following  decisions:  Lindenmtdler  v.  7!&e  PtojpHe,  33  Barb. 
569;  a  C,  21  How.  Pr.  156;  Kunitz  v.  TempU,  48  Mo.  75;  Thayer  v.  FeU,  4 
Pick.  354;  Soinda  v.  Lyon,  18  Conn.  17;  CommonweaUk  Bank  v.  Vamum,  49 
N.  T.  279.    On  the  other  hand,  in  Kilgour  v.  MOes,  6  GilL  &  J.  268,  which 
was  also  a  case  of  a  non-negotiable  note,  payable  in  merchandise  and  falling 
due  on  Sunday,  the  court  say:  "We  have  no  statute  or  Maryland  decision 
to  guide  UB,  and  in  the  case  in  2  Conn.,  the  only  one  produced,  we  find  a 
great  diversity  of  opinion  amongst  the  judges."    They  therefore  refuse  to 
accept  the  doctrine  laid  down,  and  hold  that  "  both- analogy  and  convenience 
will  be  consulted  "  by  applying  the  same  rule  to  such  contracts  as  to  notes 
upon  which  days  of  grace  are  allowed.    In  Doremua  v.  Burton,  5  Biss.  57, 
the  court  refer  to  the  principal  case,  but  seem  not  to  think  the  doctrine  of  it 
^mlicable  to  a  negotiable  note  falling  due  on  Sunday,  in  which  days  of  grace 
are  waived,  and  that  therefore  upon  such  a  note  demand  and  protest  on  Satur- 
day are  good  to  hold  the  indorsers.    To  the  same  effect  is  Banker^  y.  Parker, 
6  Pick.  80.    It  waa  held  also  in  Patrick  v.  Faulke,  45  Mo.  314,  that  the  prin- 
ciple of  Avery  v.  Stewart  was  not  applicable  to  a  mechanic's  lien  expiring  on 
Sunday,  and  that  such  lien  must  be  strictly  construed  against  the  lien  holder, 
and  hence  that  it  would  not  continue  over  to  Monday. 

UsAOS— Tender. — In  Sturgeae  v.  Buckley,  32  Conn.  18,  the  principal  case 
fs  cited  as  authority  for  the  doctrine  that  a  usage  of  trade  ia  binding  upon  one 
without  actual  notice  of  it  And  as  to  the  principle  that  one  who  enters  into 
a  contract  for  the  delivery  of  goods  on  a  particular  day  must  tender  the 
articles  at  such  a  seasonable  hour  that  the  other  party  will  have  time  to  ex- 
amine them,  the  ease  is  noticed  and  approved  in  Lyone  ▼.  HiU,  46  K.  H.  49; 
CroningerY, Crocker,  e^^.  Y.  159. 


Buck  v.  Cotton. 

[3  Oom.  198.] 

Nones  TO  Acxx>MM0DATZ0N  Indobser. — One  who  indorses  a  promissory 
note  made  by  an  insolvent  person,  with  full  knowledge  of  the  insolvency, 
merely  to  give  it  credit  and  currency,  and  without  having  any  interest  in 
it,  is  nevertheless  entitled  to  notice  of  non-payment. 

Action   against  the  defendant  as  indorser  of  a  promissory 
note  made  by  one  Scovil,  dated  February  21,  1815,  and  payable 
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ninely  days  after  date.  At  the  trial,  the  plaintiff  offered  eyi- 
dence  to  prove  that  on  May  25, 1815,  he  demanded  payment  of 
the  note  from  the  maker,  and  that  on  May  24,  he  gave  notice  to 
the  defendant  that  the  note  was  not  paid,  and  that  he  should 
look  to  him  for  payment.  He  also  offered  evidence  to  prove 
that  at  the  time  of  making  the  note  Scovil  was  insolvent,  and 
had  ever  since  continued  so  to  be,  of  which  the  defendant,  hav- 
ing full  knowledge  thereof,  indorsed  the  note  without  consid- 
eration, merely  for  the  purpose  of  giving  it  credit  and  currency. 
To  this  evidence  the  defendant  objected,  and  it  was  excluded. 
The  court  instructed  the  jury  that  if  they  should  find  that  the 
plaintiff  demanded  payment  on  the  twenty-fifth  of  May,  and 
gave  the  defendant  notice  of  non-payment  on  the  twenty-fourth, 
their  verdict  must  be  for  the  defendant.  Verdict  for  the  de- 
fendant, and  a  motion  for  a  new  trial  on  the  ground  of  misdi- 
rection and  the  improper  rejection  of  evidence,  the  questions 
upon  which  were  reserved  for  the  consideration  of  all  the  judges. 

Russell  and  Sherman^  for  the  plaintiff,  cited  De  Berdi  v.  Ai^ 
Idnson,  2  H.  BI.  336. 

C.  Wkittelsey,  for  the  defendant,  cited  Nicholson  v.  OotUkU,  2 
H.B1.  690;  Jackson  v.  Richards,  2Cai.  843;  Pons'  Executors  y. 
KeUy,  2  Hayw.  45  [2  Am.  Dec.  617];  Esdale  v.  Sowerby,  11  East, 
114;  Smith  v.  BeckeU,  13  Id.  187;  Sandford  v.  DtUaioay,  10  Mass. 
52  [6  Am.  Dec.  99];  French's  Executrix  v.  The  Bank  of  Columbia, 
4  Cxanch,  141. 

Swift,  C.  J.  No  one  principle  of  the  common  law  is  better 
settled  than  this,  that  the  ind6rser  of  a  negotiable  note  must 
make  demand  of  payment  of  the  maker,  when  it  becomes 
due,  and  give  immediate  notice  of  non-payment,  to  entitle  him 
to  recover  of  the  indorser.  The  only  contradictory  decision  is 
De  Berdt  v.  Atkinson,  2  H.  Bl.  336,  where  it  is  said,  that  a  known 
insolvency  of  the  maker  of  the  note  will  excuse  demand  and 
notice,  but  this  case  has  since  been  overruled  in  England  and  in 
this  country,  and  the  contrary  doctrine  established. 

This  rule  of  law  is  founded  in  good  reason,  and  results  from 
the  nature  of  the  contract.  It  is  the  duty  of  the  indorsee  to  use 
due  diligence  to  collect  the  note,  he  ought  to  make  demand  of 
payment  from  the  maker  when  it  falls  due,  for  otherwise  it  can- 
not be  known  but  that  it  would  have  been  paid.  If  not  paid  he 
ought  to  give  immediate  notice  to  the  indorser,  to  give  him  an 
opportunity  to  withdraw  his  funds  from  the  hands  of  the  maker, 
or  to  pursue  his  remedy  on  the  note. 
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It  is  agreed  that,  if  there  be  not  a  known  insolvencj,  at  the 
time  of  making  the  note  and  continuing  till  it  becomes  doe, 
demand  and  notice  are  necessaiy,  bat  it  does  not  follow  from 
the  insolvency  of  the  maker  of  the  note,  that  he  will  not  paj  it 
at  the  time,  or  that  the  indorser  cannot  collect  it  if  he  has 
seasonable  notice  of  the  non-payment.  The  maker  of  the  note 
may  have  resooices  at  command,  though  insolvent,  or  he  may 
have  friends  by  which  he  would  be  able  to  pay,  when  demanded, 
or  special  circumstances  might  exist  which  would  induce  him  to 
pay  the  indorser.  As,  then,  insolvency  is  not  conclusive  evi- 
dence that  the  note  will  not  be  paid,  the  indorser  is  entitled  to 
seasonable  notice  of  the  non-payment,  to  enable  him  to  have 
recourse  to  his  legal  remedy. 

If  the  rule  is  adopted  that  a  known  insolvency  shall  excuse 
from  giving  notice,  this  might  lead  to  disputes,  as  it  would  often 
be  a  fact  difficult  to  be  ascertained,  but  if  notice  be  required, 
this  could  easily  be  given  and  easil}'  proved,  and  frequent  litiga- 
tion might  thereby  be  prevented. 

The  only  case  that  bears  any  analogy  to  this,  is  that  the  want 
of  funds  in  the  hands  of  the  drawee  of  a  bill  shall  excuse  from 
giving  notice  to  the  drawer  of  non-acceptance.  But  if  the 
drawer  has  no  funds  in  the  hands  of  the  drawee,  he  can  never 
sustain  a  loss  for  want  of  notice,  as  he  has  no  funds  to  withdraw, 
and  can  bring  no  action,  it  would,  therefore,  be  useless  to  give 
him  notice.  In  the  case,  however,  of  an  indorsed  note,  the 
indorser  has  a  remedy  on  the  note,  which  makes  the  case  entirely 
different  from  that  of  a  bill  of  exchange  where  the  drawer  has 
no  funds  in  the  hands  of  the  drawee. 

I  would  not  advise  a  new  trial. 

In  this  opinion  Tbuxbull,  "Eduosd,  Smcth,  Bbainabd,  Baldwzh 
and  Gk>oiJ>,  JJ.  concurred. 

HosMEB,  J.  The  notice  in  this  case  is  an  entire  nullity.  It 
was  given  the  day  before  the  note  fell  due,  and  before  demand 
made  of  the  maker,  of  consequence  before  there  had  been  any 
default:  WiffinY.  Roberts,  1  Esp.  262;  Jaclam  v.  Richards,  2  Cai. 
344;  Jones  v.  Fales,  4  Mass.  845. 

It  is,  as  a  general  rule,  admitted  that  after  legal  demand 
made  on  the  maker,  reasonable  notice  of  non-payment  must  be 
given  to  the  indorser.  The  reason  is  obvious.  The  contract  of 
the  indorser  is  not  absolute  but  conditional.  It  is  merely  this: 
"  If  you  use  due  diligence  in  demanding  the  money,  and  the 
maker  refuses  to  pay  it,  and  you  will  give  me  reasonable  notice 
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of  this,  I  will  pay  jou."  If  the  stipulation  requiring  notice 
were  utterly  useless,  it  might  with  propriety  be  disregarded. 
But  if  the  maker  of  the  note  is  insolvent,  this  cannot  with  truth 
be  asserted.  It  would  be  in  opposition  to  known  possibilities 
and  repeated  decisions.  "It  is  no  excuse,"  said  Lord  Mans- 
field, "  for  not  demanding  payment  on  a  note  or  bill,  or  giving 
notice,  that  the  maker  or  acceptor  has  become  bankrupt,  as 
many  ways  may  remain  of  obtaining  payment  by  the  assistance  of 
friends,  or  otherwise:"  Doug.  515;  1  T.  B.  408;  2  H.  Bl.  612; 
11  East,  117.  "  The  iDsolvency  of  the  maker  renders  the  in- 
dorser's  remedy  less  valuable;  it  does  not  necessarily  render  it 
worthless:"  Sandford  v.  Dillaioay,  10  Mass.  54  [6  Am.  Dec.  99]. 

It  was  contended  in  the  argument,  that  as  Scovil  was  a  known 
insolvent,  and  the  defendant  indorsed  his  note  merely  to  give  it 
credit  and  currency,  the  indorser  must  be  considered  as  having 
waived  notice,  and  become  co-debtor  with  him.  This  condu- 
siou  is  most  unwarrantable.  If  the  defendant  had  intended  to 
become  absolutely  bound,  he  would  have  given  a  note  with  Sco- 
vil, or  in  some  explicit  shape,  would  have  assumed  the  payment 
of  the  debt.  But  an  indorsement  of  a  note  does  not  import  an 
absolute  engagement.  It  is  a  collateral  contract  and  conditional 
agreement;  from  its  nature  and  frequency  perfectly  intelligible, 
and  always  implying  the  same  obligation.  There  is  nothing  in 
the  form  of  the  indorsement,  nothing  in  the  established  usage 
of  merchants,  nothing  in  the  demands  .of  justice,  which  distin- 
guishes the  case  under  discussion  from  ordinary  cases.  The 
defendant  appears  in  the  well  known  character  of  an  indorser, 
and  in  that  character  he  must  be  treated,  or  the  court  cannot 
escape  the  imputation  of  making,  instead  of  construing,  the 
contract. 

It  has  been  urged  that  this  case  is  analogous  to  those  where 
the  drawer  of  a  bill  has  no  effects  in  the  hands  of  his  drawee. 
In  those  cases  he  is  not  entitled  to  notice.  I  answer  that  there 
is  no  analogy.  His  drawing  the  bill  is  a  fraud;  he  knows  it  will 
be  dishonored;  and  in  the  last  resort,  he  is  answerable,  without 
the  possibility  of  recourse  to  any  other  person:  1  T.  B.  405;  2 
Id.  713.    But  in  relation  to  an  indocser  for  the  accommodation 

•  

of  another,  the  very  reverse  is  true.  He  has  committed  no 
fraud;  he  cannot  know  that  the  maker  of  the  note  will  not  pay 
it;  and  he  has  a  deep  interest  in  notice  of  non-payment,  that 
he  may  call  on  him  for  satisfaction  or  security. 

It  is  highly  to  be  desired  that  there  should  be  a  certain  rule 
in  these  cases,  which,  in  the  event  of  the  most  hopeless  bank« 
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roptcy,  may  be  productive  of  benefit.  But  to  render  notioe 
unneoesaaiy  in  the  event  of  insolvency,  is  opening  a  door  to 
expensive  litigation  and  much  possible  injustice.  Even  in  the 
instance  of  bills  drawn  on  one  who  has  no  funds  of  the  drawer 
in  his  hands,  it  has  been  the  subject  of  regret  "that  the  old 
rule  requiring  notice  to  be  given»  in  all  cases,  to  the  drawer  of 
the  non-acceptance  of  his  bill,  was  so  far  broken  in  upon.'' 
**  But,"  says  Lord  EUenborough,  ''  I  shall  anxiously  resist  the 
further  extension  of  the  exemption :''  7  East,  362. 

There  has  been  some  inconsistency  of  decision  concerning 
the  liability  of  an  indorser  under  the  facts  of  this  case,  but  the 
law  is  now  well  established.  In  the  year  1794,  a  case  occurred 
in  the  English  court  of  common  pleas,  precisely  like  the  one 
under  discussion.  The  court  adjudged,  that  "the  defendant 
meant  to  guarantee  the  payment  of  the  note"  absolutely:  De 
Berdt  y.  Atkinson^  2  H.  Bl.  836.  In  the  succeeding  year,  Buller, 
J.,  one  of  the  judges  of  the  above-mentioned  courts  again  ex- 
pressed the  same  opinion:  Comey  v.  Da  Costa,  1  Esp.  302.  But 
in  the  year  next  succeeding,  the  same  court  of  common  pleas 
reversed  their  former  decision;  and  on  this  subject  the  English 
courts  have  made  no  subsequent  determination:  Nicholson  y. 
OouikU,  2  H.  BI.  609.  «<The  difficulty,"  said  the  lord  chief 
justice,  *'  arises  from  the  mode  which  the  parties  have  chosen  in 
which  the  guaranty  shall  take  place,  by  the  indorsement  of  a 
note."  The  question  then,  is,  whether,  when  the  guaranty  is 
taken  in  that  shape,  all  the  legal  consequences  do  not  follow, 
ao  as  to  limit  its  generality.  Upon  consideration  I  cannot  say 
that  they  do  not  follow;  and  iiiey  require  a  demand  on  the 
maker,  and  notice  to  the  indorser,  vrithin  a  reasonable  time. 

In  the  states  of  New  Tork,  Massachusetts  and  North  Carolina, 
the  same  question  has  been  decided  in  a  similar  manner:  Jack- 
son Y.  Eichards,  2  Cai.  343;  Sand/ord  y.  DUlaway,  10  Mass.  62 
(6  Am.  Dec.  99];  Pons'  Execuiors  y.  EeUy,  2  Hayw.  45  [2  Am. 
Dec.  617].  In  the  case  of  Jackson  y.  Bichards,  Kent,  C.  J., 
said:  "  When  a  person  signs  a  note  in  the  character  of  in- 
dorser, the  presumption  is,  that  he  is  to  receive  all  the  privi- 
leges of  that  character."  And  in  the  case  determined  in 
Massachusetts,  the  court  observes:  "The  indorser  of  a  prom- 
issoiy  note  contracts  that  he  will  pay  the  contents,  provided 
the  maker  does  not  pay  it,  when  regularly  demanded  of  him, 
and  seasonable  notice  of  his  refusal  or  neglect  to  the  indorser. 
This  demand  and  notice  he  has  a  right  to  insist  upon,  for  this 
reason:  That  upon  payment  by  him  he  may  have  his  remedy 
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oyer  against  the  maker.     And,  although  the  insolvency  of  the 
maker  renders  his  remedy  less  valuable,  it  does  not  necessarily 
render  it  entirely  worthless."    I  entirely  concur  in  the  reasons 
assigned  in  both  cases. 
New  trial  not  to  be  granted. 


Upon  the  -point  that  the  insolvency  of  the  maker  of  a  note  famishes  no 
presamption  that  he  may  not  be  able,  in  some  way,  to  pay  or  to  fnnush  seomv 
ity  to  the  indorser,  when  the  note  matures,  the  principal  case  is  cited  in 
Broome  ▼.  Beers,  6  Conn.  210.  In  Holland  v.  Turner,  10  Id.  308,  it  is  re- 
ferred to  and  relied  upon  as  authority,  for  the  position  that  an  accomodation 
indorser,  who  has  taken  security  from  the  maker  of  a  note^  is  entitled  to 
notice  of  non-payment,  notwithstanding  the  fsot  of  the  maker's  insolvency, 
of  which  the  indorser  has  no  knowledge. 

See  Barton  v.  Baber,  poeL 
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Sals  ov  Kotb— Usubt.— ^The  sale  of  a  promissory  note^  with  the  seller's  in- 
dorsement, at  a  discount  exceeding  the  lawful  rate  of  interest  is  not 
Qsurious  if  made  bona  fide,  and  not  as  a  cover  for  a  loan. 

Same — ^Burdsn  of  Proof. — Such  sale  being  prima  fade  valid,  the  burden  of 
proof  rests  upon  the  party  who  claims  that  it  was  usurious. 

UsuBious  Indorsxmbnt— Defenss  bt  Makxb. — ^The  maker  of  a  promissoiy 
note,  valid  in  its  inception,  which  has  been  indorsed  for  a  usurious  con-, 
sideration,  may  take  advantsge  o£  the  usury  in  an  action  by  the  indorsee. 

« 

AonoN  by  the  indorser  against  the  maker  of  a  promissoiy  note. 
The  facts  were:  The  note  in  question  was  given  by  the  defend* 
ant  in  the  course  of  business  to  one  Samuel  Pettes,  and  made 
payable  at  the  Hartford  bank.  Pettes  subsequently  sold  and 
indorsed  the  note  to  the  plaintiff,  at  a  discount  exceeding  six 
per  cent,  per  annum,  which  was  the  lawful  rate  of  interest.  The 
evidence  on  the  part  of  the  plaintiff  tended  to  show  that  the 
transaction  was  a  bona  fide  sale  of  the  note  upon  good  consider- 
ation, and  that  the  maker  was  at  the  time  in  failing  circum- 
stances. The  court  instructed  the  jury  that  if  they  should  find 
that  Pettes  transferred  the  note  to  the  plaintiff  at  a  discount 
greater  than  the  lawful  interest,  and  indorsed  it  in  such  a  man* 
ner  as  to  become  responsible  to  the  plaintiff  for  the  full  amount 
of  it,  the  transfer  was  usurious  and  their  verdict  must  be  for  the 
defendant.  There  was  a  verdict  for  the  defendant  and  amotion 
for  a  new  trial  on  the  ground  of  misdirection,  upon  which  the 
question  was  reserved  for  the  consideration  of  all  the  judges. 
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Condee,  for  tiie  plaintiff,  contended:  1.  That  there  was  no 
nsniy  in  the  transaction,  as  it  was  a  sale  and  not  a  loan  of 
money,  either  in  form  or  snbstanoe,  citing  Musgrove  ▼.  Oibba, 
1  Dall.  217;  Kenner  y.  Hard,  2  Hen.  ft  Mun.  14;  and,  2.  That 
eyen  if  the  indorsement  was  usurious,  the  maker  could  not  take 
advantage  of  it,  since  there  was  no  usuiy  in  his  agreement,  cit- 
ing Bu8h  T.  Livingskm,  2  Cai.  Oo.  66  [2  Am.  Dec.  816];  LUtd  v. 
Hord,  Hardin,  81. 

2*.  8.  WiUiama  and  W.  W.  EUswarth,  for  the  defendant,  cited 
1.  As  to  the  question  of  usury,  Bich  t.  Hbpping^  1  Esp.  176 
BrardY.  Ackerman,  6  Id.  119;  Jones  v.  Brooke,  4  T^un.  464 
ChurchiU  v.  SiUer,  4  Mass.  166;  Lord  Kenyon's  opinion  in  Dan- 
iel Y.  CarUmy,  1  Esp.  274;  IbliM  t.  Mey,  1  Bay.  479;  and,  2.  As 
to  the  defendant's  right  to  make  this  defense.  Strong  ▼.  Tomp- 
kins, 8  Johns.  98,  as  an  analogous  case. 

SwiTT,  0.  J.  The  question  presented  by  this  motion  is, 
whether  the  sale  of  a  promissory  note,  at  a  discount  exceeding 
the  lawful  rate  of  interest,  accompanied  with  the  indorsement 
of  the  seller,  with  a  warranty  of  the  ability  of  the  maker  to  pay 
it,  is,  in  all  cases,  usurious. 

It  has  been  said  that  the  charge  was  made  with  reference  to 
the  particular  circumstances  of  the  case,  and  if  not  correct  as  a 
general  proposition,  it  would  be  correct  as  applicable  to  this 
case.  Bnt  the  circumstances  are  not  detailed  in  the  motion. 
It  appears  that  the  plaintiff  claimed  to  be  a  purchaser  of  the 
note.  No  facts  are  disclosed  to  show  it  was  a  pretended  sale, 
and  in  substance  a  loan.  It  merely  appears  that  the  note  was 
indorsed  and  warranted;  and  the  court  explicitly  say,  that  the 
sale  of  a  note  at  a  greater  discount  than  six  percent,  perannum, 
indorsed  with  warranty,  is  usurious;  and  direct  the  jury,  if  they 
find  the  note  was  thus  transferred,  they  must  bring  in  their 
yerdict  for  the  defendant.  This  is  laying  down  the  proposition 
in  the  broadest  terms;  and  it  is  not  applicable  to  the  special 
circumstances  of  a  particular  case.  The  real  question  then,  is, 
whether  the  sale  of  a  note  at  such  discount,  with  warranty,  is 
in  all  oases  usurious.  If  a  case  can  be  statedin  which  such  sale 
would  not  be  usurious,  then  the  charge  was  incorrect. 

These  principles  will  not  be  denied:  that  to  constitute  usury, 
there  must  be  a  loan,  directly  or  indirectly;  that  a  real  sale, 
without  any  intent  to  loan,  though  it  may  be  oppressiye,  cannot 
be  usurious;  that  promissoiy  notes  are  as  much  the  subject  of 
sale  as  any  other  property;  that  they  may  be  sold  at  any  dis* 
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count;  and  that  they  may  be  sold  either  with  or  without 
warranty.  Haying  premised  these  remarks,  the  question  is 
to  be  considered,  whether  a  note  cannot  be  sold  at  a  greater 
discount  than  six  per  cent  per  annum,  and  warranted  without 
being  usurious. 

Such  a  man  should  offer  a  note  for  sale,  against  another  in 
Gteorgia,  of  large  property.  Though  it  might  be  certain  that 
it  would  be  paid  when  presented,  yet  the  expense  of  sending 
for,  and  the  hazard  of  remitting,  the  money,  would  render  it  of 
less  value  than  cash.  The  sale  of  a  note,  under  such  circum- 
stances, though  warranted,  would  not  be  usurious.  This  prin- 
ciple may  be  illustrated  by  the  case  of  bank  bills.  During  the 
late  war,  the  bills  of  banks  who  refused  to  pay  specie,  though 
there  was  no  doubt  of  their  ability,  passed  at  a  discount.  So 
the  bills  of  distant  banks,  though  of  undoubted  credit,  com- 
monly pass  at  a  discount;  and  yet  it  never  was  pretended  that 
this  was  usury.  It  is  true  the  cases  are  not  precisely  similar, 
as  it  is  not  the  practice  to  indorse  and  warrant  bank  bills.  But 
suppose  the  seller  should  indorse  and  warrant  a  bill  against  a 
bank,  which  met  all  their  demands  with  punctuality,  will  it  be 
seriously  pretended  that  this  will  make  the  transaction  usurious? 
And  yet  on  the  principle  contended  for,  in  this  case,  such  would 
be  the  effect  of  warranting  a  bank  bill,  where  it  passed  at  an 
extra  discount.  Indeed,  it  is  evident  that  there  may  be  many 
cases  where  there  is  good  reason  for  selling  a  warranted  note  at 
an  extra  discount.  Of  course,  a  mere  warranty  cannot^  in  all 
eases,  convert  a  sale  into  a  loan  and  make  it  usuiy. 

But  the  argument  relied  on  is,  that  the  indorsing  and  war* 
ranting  a  note,  is  drawing  a  bill  of  exchange;  and  that  the 
drawing  a  bill  of  exchange  for  more  than  is  received  would  be 
nsurious.  There  is  no  question  but  that  the  indorsing  and 
warranting  a  note  is  like  drawing  a  bill,  as  it  respects  the 
obligations  and  liabilities  created  by  it.  But  to  make  the  anal- 
ogy complete,  we  must  consider  it  to  be  the  sale  of  a  bill  of 
exchange  at  an  extra  discount;  for  if  the  indorsing  and  war- 
ranting a  note  is  drawing  a  bill,  then  selling  a  note  so  indorsed 
and  warranted  is  selling  a  bill;  and  the  question  then  will  be, 
whether  a  bill  can  be  sold  at  an  extra  discount,  without  being 
usurious.  The  argument  takes  it  for  granted  that  the  disposing, 
iu  any  shape,  of  a  bill  of  exchange,  at  an  extra  discount,  is 
usurious;  but  this  is  begging  the  question.  It  is  manifest  that 
no  article  is  more  properly  the  subject  of  sale  than  a  bill  of 
exchange;  that  the  price  depends  on  the  demand,  as  well  as 
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Tarioua  other  eiroamstances,  like  any  other  property;  and  is 
«ometimeB  above,  and  sometimes  below,  par.  Of  course,  the 
&ir  sale  of  a  bill,  in  the  regular  course  of  business,  at  any  dis- 
count, is  not  usurious. 

This,  as  it  respects  foreign  bills,  is  not  questioned.  But  it  is 
insisted  that  there  is  a  difference  between  foreign  and  inland 
Ulls,  owing  to  the  different  circumstances  under  which  they  are 
negotiated.  There  is,  howeyer,  no  ground  for  such  distinction. 
IThere  there  are  reasons  to  justify  it,  an  inland  bill  may  be  sold 
«t  an  extra  discount  as  well  as  a  foreign;  and  in  many  cases 
the  same  reasons  for  such  discount  may  exist  in  both  kinds  of 
bills.  Their  yalue  will  be  determined  by  the  rate  of  exchange 
between  the  places  where  drawn,  and  on  which  they  are  drawn, 
and  the  expense,  difficulty  and  delay  of  negotiation. 

It  is  true,  discounting  bills  of  exchange  may  be  made  an  in- 
strument to  practice  usury;  but  where  this  is  a  shift  to  evade  the 
statute,  it  will  be  usury.  So  that  the  inquiry  will  be,  whether 
it  was  a  real  sale  in  the  regular  course  of  business,  or  a  colora* 
ble  sale,  with  intent  to  disguise  a  loan  and  evade  the  statute 
againt  usury. 

It  has  been  said  that  the  sale  of  a  warranted  note,  at  an  ex- 
tra discount  is  prxTna  facie  evidence  of  usury;  and  that  it  be- 
hooves the  party  claiming  by  it,  to  show  the  circumstances 
which  take  it  out  of  the  statute.  But  such  sale  cannot  be  prima 
/acie  evidence  of  usury;  for  it  is  valid  unless  it  be  a  loan  in 
disguise;  of  course  the  burden  of  proof  lies  on  the  party  claim- 
ing it  to  be  usury;  and  it  is  necessary  for  him  to  show  the  cir- 
cumstance which  bring  it  within  the  statute. 

Much  reliance  has  been  placed  upon  the  case  of  Churchill  v. 
Stiier,  4  Mass.  156.  That  was  a  note  made  to  raise  money;  it 
was  indorsed  and  delivered  to  a  broker  to  negotiate  in  the  mar- 
ket, who  indorsed  and  sold  it.  Chief  Justice  Parsons  says: 
*'  A  note  may  be  sold  at  a  greater  discount  than  the  legal  in- 
terest without  being  usurious.  .This  usually  happens  when  the 
holder  doubts  the  solidity  of  the  persons  holden  to  pay,  and 
therefore  sells  it  without  his  own  guaranty,  at  a  greater  than  the 
legal  discount,  on  account  of  the  hazard."  But  in  that  case  he 
remarks,  the  purchaser  **  took  the  guaranty  of  all  persons,  who 
ever  had  any  interest  in  the  note,  and  even  of  the  broker."  He 
therefore  considers  the  transaction  to  be  usurious.  The  only 
point  to  be  settled  by  this  case,  is,  that  the  warranty  of  a  note 
proves  it  was  not  sold  at  an  extra  discount,  by  reason  of  the 
doubtful  credit  of  the  maker.     This  is  true,  and  if  there  could 
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be  no  otner  reason  for  aelling  a  note  at  an  extra  discoont  it  would 
show  the  charge  to  the  jury,  in  this  case,  to  be  right.  But  it  is 
unquestionably  true,  that  other  good  reasons  may  exist  for  sell- 
ing a  note  at  an  extra  discount;  such  is  the  case  of  the  sale  of  a 
note  against  a  man  in  Georgia,  before  mentioned.  Of  course, 
the  case  of  ChurchiU  v.  Suler,  does  not  prove  the  proposition 
that  the  sale  of  a  warranted  note  at  an  extra  discount,  is,  in  aD 
cases,'  usurious. 

I  apprehend,  that  the  correct  principle  is,  that  a  note  may  be 
sold  at  any  discount;  but  though  there  be  a  sale  in  point  of 
form,  yet  if  it  is  merely  colorable,  to  evade  the  statute,  and  the 
transaction  is  in  substance  a  loan,  then  it  will  be  usurious.  The 
warranty  will  be  an  item  of  an  evidence  to  ascertain  the  nature 
of  the  transaction;  it  will  prove  that  the  discount  could  not  have 
been  made  on  account  of  the  doubtful  circumstances  of  the 
maker  of  the  note;  but  it  cannot  be,  in  all  cases,  evidence,  of 
itself,  of  usury. 

A  question  has  been  made  by  the  plaintiff,  whether,  admit- 
ting the  indorsement  to  be  usurious,  the  defendant  can  take  ad- 
vantage of  it.  On  this  point  there  can  be  no  doubt.  The 
indorsee  of  a  note  must  show  a  legal  right;  that  be  came  law- 
fully by  the  possession  of  it;  to  entitle  him  to  recover.  Of 
course,  it  is  competent  for  the  defendant  to  show  that  he  hnd 
no  legal  right,  or  that  the  possession  was  not  lawful. 

I  think  a  new  trial  ought  to  be  granted. 

HosMXB,  J.  The  note  in  question  was  given  for  a  fair  consid- 
eration to  Pettes,  who  indorsed  and  delivered  it,  on  a  discount 
exceeding  the  lawful  interest,  to  the  plaintiff.  The  parties  to 
the  note  resided  within  a  few  miles  of  each  other.  This  is  the 
whole  case. 

The  court  charged  the  juzy,  that  the  question  was,  whether 
the  transfer  by  Pettes  was  a  bona  fide  sale  to  the  plaintiff.  They 
instructed  them,  that  if  a  man  borrow  money,  and  give  a  note 
for  more  than  six  per  cent.,  it  is  usurious;  and  that  if  a  note  is 
sold  for  a  sum  less  than  its  nominal  amount,  and  the  holder 
and  seller  should  indorse  it  by  way  of  guaranty,  to  the  lender 
or  purchaser,  this  would  be  usury.  By  way  of  applying  the 
above  principles,  they,  in  the  final  result,  directed  the  jury, 
that  if  Pettes  indorsed  the  note  so  as  to  become  responsible 
for  the  amount  of  it,  their  verdict  must  be  for  the  defendant. 

The  charge  rests  on  this  basis,  that  a  note  given  by  a  person 
for  money  borrowed,  comprising,  as  a  compensation  for  the 
loan,  more  than  the  legal  allowance,  is  usurious;  and  that  a 
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note  indorsed  in  the  common  form  falls  within  the  same  role. 
It  is  difficult,  and  in  my  judgment  impossible,  to  lesist  the  con* 
elusive  force  of  this  proposition.  It  cannot  be  controyerted 
that  a  note  intentionallj  given  for  a  sum  of  money,  with  inter- 
est at  more  than  six  per  cent,  is  usurious  per  se.  No  person 
will  suppose  that  there  is  any  difference  between  such  a  prom- 
issory note  and  a  bill  of  exchange  on  which  there  has  been  a 
similar  reservation.  They  are  equally  illegal  and  equally  op- 
posed to  the  statute  of  usury.  Now,  a  promissory  note,  when 
indorsed  is,  to  every  legal  intent,  a  bill  of  exchange.  **  While 
it  continues  in  its  original  shape  it  has  no  similitude  to  a  bill  of 
exchange.  When  it  is  indorsed,  the  resemblance  begins;  for 
then  it  is  an  order  by  the  indorser  upon  the  maker  to  pay  the 
indorsee.  The  indorser  is  the  drawer;  the  maker  is  ilie  acceptor; 
and  the  indorsee,  the  person  to  whom  it  was  made  payable:" 
Heyhfn  v.  AdaiMon^  2  Burr.  676.  Apply  it  to  the  principal  case. 
Pettes  draws  a  bill  of  exchange  on  Eeach,  in  favor  of  the 
plaintiff,  which  bill  was  accepted  by  Eeach,  and  the  considera- 
tion of  it  was  a  discount  from  the  nominal  sum  of  twelve  per 
oenL    Who  doubts  the  usury  contained  in  this  transaction? 

The  principle  established  in  Heylyn  v.  Adamson  has  been  re- 
peatedly and  uniformly  recognized.  An  indorsee  may  declare 
against  his  immediate  indorser,  as  on  a  bill  of  exchange  made 
by  him,  and  payable  to  the  plaintiff;  ilie  act  of  indorsing  being 
similar,  in  its  operation,  to  that  of  making  a  bill.  The  reason 
is  assigned  by  Holroyd  in  the  4th  of  Term  Beports:  that,  "  in- 
dependently of  the  statute  of  Anne,  the  indorsement  of  a  prom- 
issory note,  of  itself,  constitutes  a  bill  of  exchange  as  falling 
within  the  same  definition,  namely,  a  request  by  one  to  another 
to  pay  a  third  person:''  Brown  v.  Harraden^  4  T.  B.  149;  see 
Ghitty  on  Bills,  99,  Lond.  ed.  No  particular  form  of  words  is 
necessary  to  constitute  a  bill  of  exchange;  ''  a  request  to  deliver 
money  to  another  is  sufficient:''  Morris  v.  Lee^  2  Ld.  Baym. 
1397.  The  indorser  of  a  bill  may  charge  himself  with  terms 
different  from  the  tenor  of  the  bill,  for  he  is  a  new  drawer 
Gould's  Esp.,  vol  1,  pt.  1, 88,  96;  B(mley  v.  Fragier,  1  Str.  441 
Lake  V.  Hctt^,  1  Atk.  281;  Heylyn  v.  Adarmon,  2  Burr.  669 
Lambert  v.  Pack,  1  Salk.  127. 

I  do  not  entertain  a  doubt  that  a  bill  or  note  may  be  sold  at  a 
discount,  without  incurriDLg  the  charge  of  usury.  Of  a  bona 
fide  sale  they  are  as  susceptible  as  personal  property  in  posses- 
sion is:  Mxagrome  v.  CHJtke,  1  Dall.  216;  Wycoff  v.  Longhead,  2 
DalL  92.    A  sale  is  the  transmutation  of  property,  with  or  with- 
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out  a  waxxanfy  of  title.  But  the  indoisement  ot  a  pxomiasoiy 
note,  or  bill  of  exchange,  is  a  transfer,  accompanied  inth  a 
contract  collateral  to  the  sale,  and  is  more  than  the  mere  trans- 
mutation  of  property  with  warranty  of  title.  On  this  principle 
a  direct  opinion  has  been  given  by  Parsons,  0.  J. :  ''A  note,** 
says  he,  "  may  be  sold  at  a  greater  discount  than  the  legal  in* 
terest  without  being  usurious.  This  generally  happens  when 
the  holder  doubts  the  solidity  of  the  parties  holden  to  pay,  and 
therefore  sells  it  without  his  own  guaranty,  at  a  greater  than 
the  legal  discount,  on  account  of  the  hazard.  In  the  case  be- 
fore the  court,  the  plaintiff  took  the  guaranty  of  all  i>erBon8 
who  ever  had  any  interest,  and  even  of  the  broker.  If  a  sale, 
under  these  circumstances,  is  not  to  be  considered  as  usurious, 
it  is  not  easy  to  conceive  what  sale  is  within  the  state:"  Church^ 
iQ  V.  Suier,  4  Mass.  162.  The  statute  of  usury,  if  a  note  like 
the  one  under  discussion  may  legally  be  indorsed,  on  the  pre- 
text of  a  sale,  is  a  dead  letter.  A  decision  sanctioning  such  a 
transaction  effectually  repeals  the  law. 

I  do  not  find  it  pointedly  decided  that  a  note  indorsed  and 
negotiated  at  an  extra  discount,  necessarily  contravenes  the 
statute  of  usury.  I  presume  it  is  because  the  truth  of  the  po- 
sition has  never  been  doubted.  It  has  been  taken  for  granted 
in  nimierouB  instances:  PraU-v,  WiUey,  1  Esp.  40;  DanidY.  Oar* 
tony,  1  Id.  274;  Brard  v..  Jcherman,  6  Id.  il9. 

It  was  supposed  in  the  argument  of  this  case  that  a  deter- 
mination against  the  plaintiff  would  be  unfriendly  to  the  sale 
of  foreign  bills  of  exchange.  I  am  not  of  that  opinion.  Among 
merchants  there  is  a  common  usage  to  sell  indorsed  bills  of  this 
description.  If  the  transfer  is  according  to  the  usual  rate  of 
exchange,  and  not  a  cover  for  usury,  it  is  free  from  exception. 
The  case  is  peculiar.  ''  The  price  of  exchange  arises  from  this 
circumstance:  that  in  commercial  places  a  bill  drawn  upon  a 
particular  place  is  sometimes  more  valuable  than  money;  and 
on  the  contrary,  money  is  sometimes  more  valuable  than  such  a 
bill.  This  difference  depends  upon  the  abundance  or  scarcity 
of  the  money  which  is  to  be  drawn  for  or  remitted:''  Evans  on 
Bills  of  Exchange,  40. 

A  contract  could  never  be  considered  as  corrupt,  where  the 

indorser  obtained  no  more  for  his  bill  than  the  marketable  cash 

« 

value,  or  the  worth  of  it  to  the  indorsee,  by  the  well  known 
standard  of  exchange.  But  the  domestic  transaction  under  die* 
cussion  between  the  parties  bounded  by  the  droumf erence  of 
half  a  dozen  miles,  renders  a  further  discussion  of  this  subject 
wholly  inapposite. 
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The  court,  in  the  charge  giyen  to  the  joiy*  obTiously  con- 
flned  themaelTee  strictly  to  the  case  before  them.  They  ex- 
pressed their  opinion  and  direction  npon  the  operation  of  law 
on  the  facts  appearing.  It  would  have  been  both  improper  aad 
unneoessazy  for  them  to  have  gone  beyond  the  case.  The  di- 
rection to  the  juiy,  in  my  judgment,  was  adapted  to  the  facts, 
and  is  precisely  correct. 

If  the  principles  I  have  assumed  and  their  application  to  the 
case  are  admitted,  the  only  conceivable  objection  to  the  court's 
charge  must  arise  from  the  direction  given  to  the  juiy.  It  has 
been  contended  that  they  should  have  been  instructed  to  view 
the  inquiry,  whether  the  statute  was  contravened  as  mere  fact. 
I  cannot  assent  to  this  position.  The  facts  having  been  proved 
or  admitted,  whether  the  case  is  within  the  statute  is  merely  a 
qneetion  of  law.  It  is  perfectly  analogous  with  the  case  put  by 
the  court  in  their  charge.  If  a  man  borrow  money,  and  give  a 
note  for  more  than  six  per  cent.,  it  is  usurious.  The  usury  in 
the  proportion  advanced  results  necessarily.  There  is  nothing  to 
leave  to  the  juiy.  Between  this  and  the  pzinoipal  case  I  can 
discern  no  material  difference. 

To  the  objection  made  that  no  person  may  take  advantage  of 
usuiy  in  the  indorsement  of  a  note,  but  the  person  oppressed 
with  the  unlawful  exaction,  I  reply  that  the  assertion  is  utterly 
unfounded.  The  plaintiff  can  recover  only  on  the  exhibition  of 
a  legal  tiUe,  and  the  defendant  may  avail  himself  of  the  want 
of  it:  Strong  v.  Ibmpkms,  8  Johns.  98.  The  contract,  if  usuri- 
ous, is  void;  and  the  title  being  directly  in  issue,  the  defendant 
may  protect  himself  by  showing  its  validiiy.  The  point  has 
often  been  settied,  and  is  at  rest:  PraU  v.  WiUey,  1  Esp.  40; 
Bich  V.  Topping f  Id.  176;  Daniel  v.  Oationy^  Id.  274;  Ooambe  v. 
Miles,  2  Camp.  668.  In  the  cases  cited,  and  many  more  that 
might  be  mentioned,  to  the  usury  complained  of,  the  defendant 
was  no  party. 

'Edmokd,  Bbajqubd,  SmTH  and  Goddabd,  JJ.,  concurred  with 
the  chief  justice.  Tbumbdix*,  Baldwdt,  and  Gtouu),  JJ.,  dis« 
aented. 

New  trial  to  be  granted. 


The  role  hen  laid  down,  that  a  aala  of  a  valid  note  with  the  aaUer^s  In* 
donement  is  not  nsorioiis  xaaHem  the  transaotion  Is  intanded  as  a  cover  for  a 
loan,  18  noticed  and  approved  in  Belden  v.  Lamb,  17  Conn.  441;  /Veemon  v. 
BriUin,  2  Hacr.  N.  J.  191;  Oram  v.  HendrieU,  7  Wend.  069;  NkhoU  v. 
Aeoreon,  7  Fet.  108;  Dkherman  v.  Day,  81  Iowa,  444;  8.  C,  7  Am.  Bep. 
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156.  Thelart-mentioiiedoasepraBeQtsavetyfiinanAyof  fhaaa 
this  point.  See  the  note  to  WUkU  t.  BoaaeveU^  2  An.  Bee  1S6.  See  elM 
the  note  to  Bearct  v.  Bartlow,  6  Am.  Deo.  25,  upon  the  queition  ae  to  the 
neoeaaity  of  an  intent  to  evade  the  statute  against  nsoiy  in  order  to  make  the 
transaction  nanriooa.  Upon  the  question  of  the  right  of  the  maker  of  a  valid 
note  to  resist  payment  of  it  on  aooonnt  of  a  subsequent  uauriooa  indorsement^ 
the  authority  of  the  principal  case  is  denied  in  KnighU  v.  Putnam^  3  Pick. 
184,  where  the  subject  is  fully  discussed,  and  it  is  decided  that  in  an  action 
by  the  indoraer  agidnst  the  maker,  usury  between  the  indorsee  and  indoiaer 
cannot  be  aet  up  in  defense.  Indeed  it  seems  to  be  settled,  in  most  of  the 
states,  that  the  defenae  of  usury  is  peraonal  to  the  party  agatnat  whom  it  ia 
committed,  and  that  a  atranger  to  the  uaurioua  tranaaction  cannot  take 
advantage  of  it:  ConweU  v.  Pumphrey,  0  Ind.  135;  Fenno  v.  Saifre,  3  Ala. 
458;  Cam  v.  CfimoUf  36  Ala.  168;  LoonUa  v.  Eaton^  32  Conn.  550;  sdford  v. 
Vah,  22  Hi  327;  Cutehen  v.  Coleman,  3  Ind.  568;  Farmeri  Bamh  v.  Ktmmel, 
1  Mich.  84;  Clapp  v.  HaMon,  15  Maine,  345;  Ea$uom  t.  Hays,  39  Mo.  445; 
CowUa  V.  MeViehxr,  3  Wiac  725;  Armstrong  v.  OtUon,  31  Id*  61.  In  aev- 
eral  of  theae  oaaea,  and  particularly  in  the  laat  two  mentioned,  it  ia  nrprnaaly 
decided,  upon  a  review  of  the  anthoritiea,  that  a  naoriona  indonement 
a  valid  title  to  the  note  aa  againat  the  maker. 


Wheeler  v.  Walker. 

[9  Oonr.  196.] 

OoHxanovAL  DiriB&^Adeviaeof  aneatatetotneaGoaoltheteatator,  *'thay 
jdntly  and  aevwally  paying*'  to  hia  danghtecs  a  certain  aom  within  a 
apedfiad  time,  ia  strictly  ccnditioDal  upon  the  payment  of  the  money 
the  time  limited. 


Ejbotkeht  for  an  imdiTided  fourth  part  of  a  certain  tract  of 
land.  The  facta  were:  Bliatim  Walker,  being  Beiaed  of  the 
demanded  premises,  died  in  December,  1812,  having  made  a 
will  on  the  twelfth  of  Jane  preceding,  which  contained  the 
following  clause:  ''  As  to  the  rest  and  residue  of  my  estate,  both 
real  and  personal,  together  with  my  wearing  apparel,  I  give 
and  bequeath  the  same  to  my  two  sons,  David  and  Nathan 
Nichols,  to  be  equally  divided  between  them,  they  jointly  and 
severally  paying  to  my  two  daughters.  Patience  Wheeler  and 
Ann  Wheder,  the  sum  of  three  hundred  dollars  each,  within 
one  year  after  my  decease."  Within  three  months  after  the 
death  of  the  testator,  Nathan  Nichols  also  died.  Immediately 
after  the  distribution  of  the  testator's  estate,  David  Walker,  the 
defendant,  entered  upon  the  demanded  premises,  claiming  title 
under  the  will,  and  has  ever  since  remained  in  possession. 
There  was  never  any  payment  or  offer  of  payment  of  the  money 
mentioned  in  the  will  to  Patience  or  Ann  Wheeler,  by  either  of 
the  devisees,  until  six  weeks  after  the  expiration  of  one  year 
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from  the  teetator's  death,  when  the  defendant  tendered  the  sum 
of  three  hundred  dollars  to  Fatienoe  Wheeler,  which  she 
accepted.  On  the  same  day,  th«  defendant  tendered  a  like  smn, 
ipfith  the  interest  dae  thereon,  to  the  plaintiff,  the  husband  of 
Ann  Wheeler,  but  he  refused  to  receive  it.  On  the  twenty- 
second  of  December,  1815,  the  plaintiff,  in  behalf  of  himself 
and  wife,  entered  on  the  demanded  premises,  alleging  that  the 
-condition  of  the  devise  was  broken,  and  claiming  one  fourth 
part  of  said  premises  for  his  wife  as  heir  at  law.  The  plaintiffsi 
were  soon  after  disseised  by  the  defendant,  and  have  been  ever 
fiinoe  held  out  by  him.  By  consent,  the  case  was  reserved  for 
the  consideration  of  all  the  judges. 

Sherman  and  Staples,  for  the  plaintiffs,  contended  that  this 
was  a  conditional  devise,  and  that  the  defendant  having  failed 
to  comply  with  the  condition,  within  the  time,  the  heirs  at  law 
had  a  good  right  to  enter,  citing  WeUock  v.  iSammond,  Oro. 
Eliz.  204;  Cricbmere  v.  Patenon,  Id.  146;  S.  0.  1  Leon,  174, 
eited  Co.  latt  236  b;  Fox  v.  Garlyne,  Oro.  Eliz.  454;  Borasian'a 
Case,  8  Oo.  21  a;  and  as  to  whether  words  in  a  will  are  to  be 
oonstrued  a  condition  or  a  limitation,  they  cited  10  Co.  41  a; 
Powell  on  Devises,  i62etseq,;  Fearne  on  Bemainders,  272,  6 
ed.;  5  Bao.  Abr.  808  Wils.  ed.;  1  Yes.  422;  Cowp.  841;  Orim- 
sione  V.  Brwoe^  2  Yem.  594. 

DaggeU  and  N.  Smxlhf  tor  defendant,  insisted,  1.  That  the  will 
in  question  created  neither  a  condition  nor  a  limitation,  but  that 
this  was  a  devise  in  trust,  citing  8  Yin.  Abr.  336,  pi.  4;  Sadd  v. 
Carter,  Prec.  Chan.  28;  Alcock  v.  Sparhawk,  2  Yem.  228;  Miles 
T.  Leigh,  8  Yin.  Abr.  347,  in  marg.;  Com.  Dig.  tit.  Chancexy, 
Breach  of  Condition,  Q.  2;  and,  2.  That,  admitting  a  condition, 
BB  there  was  no  demand  of  payment,  there  was  no  breach,  citing 
Bobinson  v.  Holmes,  cited  in  JolijfT.  Crew,  Prec.  Chan.  161. 

Swirr,  C.  J.  The  question  is,  whether  this  is  an  absolute 
devise  of  the  lands  to  the  sons,  and  a  legacy  to  each  of  the 
daughters,  or  whether  it  is  a  devise  on  condition  that  the  sons 
I>ay  to  each  of  the  daughters  three  hundred  dollars.  The 
word  "  paying,"  according  to  all  the  authorities,  clearly  imports 
a  condition.  There  is  no  gift  or  legacy  to  the  daughters.  No 
right  is  created  in  their  favor,  by  the  will,  nor  are  any  words 
used  which  can  be  construed  to  imply  such  intent.  It  is,  then, 
a  conditional  devise.  The  devisor  has  given  the  land  to  his 
sons,  on  condition  that  they  pay  three  hundred  dollars  to  each 
of  his  daughters  within  one  year  after  his  decease.    To  entitle 
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them  to  the  land,  they  are  bound  literally  to  perform  the  condi* 
tion  on  which  it  was  given,  and  pay  the  money  by  the  time* 
prescribed.  Having  failed  to  do  this  they  have  no  right  to  the- 
land  under  the  devise.  It  reverts  to  the  heirs  of  the  devisor* 
The  plaintiffs  had  right  to  enter,  and  are  entitled  to  recover. 

There  is  no  ambiguity  in  the  language  of  the  will,  and  what-^ 
ever  we  may  conjecture,  respecting  the  intent  of  the  testator,  we- 
are  not  at  liberty  to  presume  one  contrary  to  the  l^gal  effect  ot 
the  words  he  has  used. 

HosMEB,  J.  It  is  di£Scult  to  conceive  a  case  more  free  from 
controversy  than  this,  whether  we  regard  the  manifest  intention 
of  the  testator,  or  the  uniformity  of  the  precedents. 

The  devisor,  after  having  made  certain  devises,  gives  to  hia 
sons,  David  and  Nathan,  "  all  the  rest  and  residue  of  his  estate 
real  and  personal,  they  paying  to  his  two  daughters.  Patience 
"Wheeler  and  Ann  Wheeler,  each  three  hundred  dollars,  within 
one  year  after  his  decease.*'  The  money  was  not  paid.  The 
plaintiffs  enter  for  non-payment,  and  bring  ejectment  to  recover 
the  possession. 

It  was  argued  for  the  defendant,  that  the  sum  bequeathed  waa 
a  mere  legacy,  or  trust,  to  be  enforced  in  chancery  only.  To 
this  the  reply  made  is  conclusive,  that  it  is  more  than  a  legacy 
or  trust,  it  is  a  devise  on  condition,  by  the  non-performance  of 
which  the  plaintiff  Ann,  one  of  the  heirs  of  the  devisor,  has  right 
of  entry  on  the  land  devised.  An  estate  on  condition  expressed 
in  the  grant  or  devise  itself,  is,  where  the  estate  granted  has  a 
qualification  anne|ped,  whereby  the  estate  shall  commence,  be 
enlarged,  or  defeated,  upon  performance  or  breach  of  such 
qualification  or  condition:  2  Bl.  Com.  164;  Co.  Litt.  201.  Estates 
on  condition  subsequent  are  defeasible,  if  the  conditioa  be  not 
strictly  performed:  2  Bl.  Com.  154. 

The  words  which  constitute  a  condition,  may  be  various.  ''  In 
particular  words  there  is  no  magic;"  their  operation  depends  on 
the  sense  which  they  carry:  1  Yes.  147.  What,  in  this  case,  waa 
the  intention  of  the  devisor,  is  the  decisive  question.  Was  it 
his  purpose  to  invest  his  sons  with  an  estate  defeasible  on  a  con- 
dition, which  would  effectually  coerce  the  payment  of  the  money 
bequeathed  to  his  daughters;  or  did  he  intend  to  leave  them 
destitute  of  legal  remedy  to  vindicate  their  undoubted  rights. 
A  construction  of  the  devise,  according  to  the  usual  signification 
of  language,  and  duly  regarding  the  subject-matter,  and  the 
consequences,  will  leave  no  doubt  on  the  mind. 

Land  granted  to  a  person  on  condition,  or,  provided  always^ 
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or,  if  it  shall  bo  happen^  or,  bo  that  he  pay  to  another  a  speeifio 
sum,  within  a  specified  time,  yests  in  him  a  conditional  estate; 
and  if  he  does  not  punctually  make  payment  of  the  money,  his 
eetate  has  become  voidable  by  entry:  Co.  latt.  203  a.  From 
the  case  of  Orickmere  ▼.  Faterson,  adjudged  in  the  thirtieth  of 
Elizabeth,  Ck>.  litt.  206  b;  Cro.  Eliz.  146,  it  appears  that  the 
words,  '*  to  pay,"  in  a  will  have  been  considered  as  constituting 
a  condition.  That  case  was  this :  A  man  seised  of  certain  lands, 
holden  in  socage,  had  issue,  two  daughters,  A.  and  B.,  and 
devised  all  his  lands  to  A.  and  her  heirs,  to  pay  unto  B.  a  cer- 
tain sum  of  money,  at  a  certain  day  and  place.  The  money 
was  not  paid;  and  it  was  adjudged  that  these  words,  "  to  pay,'* 
etc.,  did  amount  in  a  will  to  a  condition;  and  the  reason  was 
for  that  the  land  was  devised  to  A.  for  that  purpose;  otherwise 
B.,  to  whom  the  money  was  appointed  to  be  paid,  would  be 
remediless;  and  the  lessee  of  B.  upon  an  actual  ejectment  re- 
covered the  moiety  of  the  land  against  A.  The  words  *'to 
pay,''  in  the  preceding  case,  are  precisely  equivalent  to  the 
word  ' '  paying,"  in  the  one  before  the  court.  In  Borasian^s  caae^ 
3  Co.  21;  Mary  PorHngUm'8  case,  10  Co.  41;  WeUock  v.  Hafn- 
mond,  Oio.  Eliz.  204,  and  Fax  v.  Oarlyne,  Cro.  Eliz.  454,  the 
word  *' paying"  in  a  will  was  considered  as  creating  a  condi- 
tion, or  limitation,  as  should  best  effectuate  the  intent  of  the 
testator.  In  the  case  of  Orickmere  v.  Paterson,  the  words  **  to 
pay,"  etc.,  was  decided  to  import  a  condition,  and  this  con- 
struction gave  a  sufficient  remedy.  But  in  WeUock  y,  Hammond, 
the  expression,  *' paying  forty  shillings  to  each  of  his  brothers 
and  sisters,"  was  adjudged  a  limitation;  for  if  it  were  con- 
sidered a  condition,  tliere  was  in  that  case  no  remedy  for  the 
money.  And  in  Mary  Port%ngton*8  case,  it  is  said,  "this  word, 
'  paying,'  shall  amount  to  a  Ihnitation  in  a  will  by  construction, 
because  in  law  it  is  not  any  word,  either  of  condition  or  limita- 
tion; and  therefore  in  a  will  it  shall  serve  as  well  for  the  one  as 
for  the  other,  to  supply  the  intent  of  the  devisor." 

The  meaning  of  the  expression  in  Crickmere^s  case,  "other- 
wise B.,  to  whom  the  money  was  appointed  to  be  paid,  would 
be  remediless,"  has  been  quite  misconceived.  The  idea  com- 
municated undoubtedly  is  this,  that  under  the  devise  there  was 
no  other  legal  remedy.  It  is  of  no  avail,  in  this  construction 
of  the  devise,  that  chancery  may  give  redress,  or  that  the  de- 
visee has  engaged  to  make  payment.  The  court  neither  refer 
to  the  remedy  which  a  court  of  equity  may  impart,  nor  to  any 
future  possibilities;  for  the  exposition  given,  it  is  a  sufficient 
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reason  that  the  law  gave  no  other  redress  by  virtue  of  the 
deyise,  for  the  coercion  of  payment,  than  by  constming  the 
words  to  import  a  condition.  This  effectoated  the  intent  of 
the  testator.  The  same  observations  are  equally  applicable  to 
the  case  before  the  court.  To  expound  the  devise  as  bequeath- 
ing a  legacy,  or  subjecting  the  devisees  to  a  trust,  deprives  the 
daughters  of  all  redress  at  law;  and  this  is  a  decisive  reason  for 
considering  the  words  as  importing  a  condition. 

To  enter  at  greater  length  into  a  consideration  of  the  ques- 
tion whether  the  devise  creates  a  condition  or  limitation  can  be 
of  no  importance.  On  either  exposition,  the  remedy  of  the 
plaintifiEs  is  the  same.  It  is,  however,  veiy  apparent  that  to 
consider  the  words  as  importing  a  condition  is  all  that  is  reqtii- 
siie  to  secure  the  rights  of  the  plaintiffs  under  the  devise;  and 
this  decisively  settles  the  construction. 

The  other  judges  were  of  the  same  opinion,  except  Gk>uld,  J., 
who  had  been  of  counsel  in  the  cause. 

Judgment  to  be  given  for  the  plaintiffis. 

In  Judd  ▼.  Bii^neU,  7  Ooim.  204»  the  langnago  of  Hbsmer,  J.,  as  to  what 
words  in  a  deyiae  may  import  a  condition  ia  qnoted  with  approval,  and  the 
role  of  oonatrootion  here  adopted  was  followed.  In  Lloifd  ▼.  HoUy,  8  Conn. 
490,  the  principle  of  this  case  was  applied  to  an  assignment  in  which  oerfcain 
goods  were  assigned  to  one,  he  "paying"  certain  sums  to  a  third  person,  and 
it  was  held  that  snch  assignment  was  conditional  npon  snch  payment.  The 
court  also  applied  the  same  principle  in  Seymour  ▼.  Harvey,  11  Oonn.  275> 
in  the  construction  of  a  writing  given  by  a  creditor  to  a  gaoler  permitting  lus 
debtor  to  be  removed  from  the  gaol  limits  on  account  of  sickness,  the  gaoler 
"being  answerable  for  his  return,"  and  it  was  held  that  the  language  im« 
ported  a  condition  according  to  which  if  the  gaoler  suffered  the  departure  ol 
the  debtor  he  was  to  become  responsible  for  his  return. 


Starr  v.  Leavitt. 

[9  Corneals.] 

SzBOUixov  AoAXHST  TiNABT  IK  GoMMOv.— An  ezccution  against  one  tenant 
in  common  cannot  be  levied  by  metes  and  bounds  on  a  part  of  the  land 
held  in  common,  but  must  be  extended  over  the  whole  traoti  and  such 
undivided  proportion  taken  as  will  satisfy  the  debt. 

Samx—Lbvt  Upon  Distinct  Tbact&— When  a  debtor  holds  as  tenant  in 
common  in  two  distinct  tracts,  by  different  titles,  his  creditor  cannot 
spread  his  execution  over  both  tracts  and  take  a  part  of  thedebtor's  in- 
terest in  each,  but  must  take  his  whole  interest  in  one  before  resorting  to 
the  other. 

£jxcTKEiiT  to  recover  an  undivided  part  of  two  tracts  of  land. 
The  plaintiff  claimed  title  under  an  execution  in  his  favor 
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agamst  one  Simeon  IGtchell,  who  was  tenant  in  oommon  with 
bis  brother  David  of  an  undivided  moiety  in  each  of  the  tracts 
in  question,  and  upon  the  death  of  his  brother,  became  entitled 
as  heir  to  one  seyenth  of  the  other  moiety,  the  said  tracts  being 
entirely  distinct  and  held  by  different  titles.  The  exeoation  was 
levied  npon  both  tracts,  and  an  undivided  interest  in  a  moiety  in 
each  (subject  to  the  right  of  dower  of  David  Mitchell's  widow  in 
one  of  the  tracts),  was  set  off  to  the  plaintiff,  so  that  his  interest 
was  in  such  proportion  to  the  whole  as  his  debt  bore  to  the  entire 
appraised  value  of  both  tracts,  subject  to  said  right  of  dower. 
The  defendant  claimed  title  under  two  executions  in  his  favor 
against  the  said  Simeon  Mitchell,  which  were  issued  and  levied 
before  that  of  the  plaintiff.  One  of  the  defendant's  executions 
was  levied  on  the  one  equal  undivided  half  of  one  of  the  tracts 
in  question,  which  was  appraised  and  set  off  to  him  in  full  sat- 
isfaction of  said  execution.  The  other  execution  was  levied  on 
the  undivided  half  of  a  part  of  the  other  tract,  designated  by 
metes  and  bonnds,  whidh  was  appraised  and  set  off  to  the  de- 
fendant in  satisfaction  of  said  execution. 

The  case  was  reserved,  by  consent,  for  the  consideration  of  all 
the  judges. 

Chapman  and  Sherman,  for  the  plaintiff,  contended,  1.  That 
the  defendant  gained  no  title  because  he  took  only  a  part  of  the 
land  held  in  common  by  metes  and  bounds,  and  because  he 
took  only  a  half  interest  in  the  part  taken,  whereas  the  debtor's 
interest  was  seven  twelfths,  citing  Einman  v.  Leavenworth,  in 
this  court,  June  term,  1813,  and  Porter  v.  HiU,  9  Mass.  34  [6 
Am.  Dec.  22],  and,  2.  That  the  plaintiff  acquired  a  valid  title 
because  he  took  an  undivided  portion  of  the  whole. 

Benedki  and  Bacon,  for  the  defendant,  insiBted,  1.  That  the 
defendant's  levy  by  metes  and  bounds  was  correct,  likening  it 
to  the  case  of  an  €^£gU  in  England,  and  citing  Pu2^  v.  Birkbeak, 
CSarth.  463;  Stamford  v.  Nedham,  1  Lev.  160;  Anon,  1  Vent.  269; 
Sparrow  v.  Matlensoch,  Oro.  Car.  319;  Dew  v.  Abingdon,  Doug. 
476;  and,  2.  That  if  defendant's  levy  was  incorrect  in  not  tak- 
ing all  the  debtor's  interest,  the  plaintiff's  levy  was  subject  to 
the  same  infirmity,  and  therefore  he  could  not  recover. 

Swut,  C.  J.  The  plaintiff  and  defendant  bpth  claim  the  land 
demanded  by  the  levy  of  executions  upon  it,  as  the  estate  of 
Simeon  MitcheU,  and  questions  arise  respecting  their  validity. 

The  defendant  has  levied  upon  part  of  a  piece  of  land,  which 
Simeon  owned  as  tenant  in  common  with  the  heirs  of  David 
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MitchelL  The  same  has  been  set  off  to  him  by  metei  and 
bounds;  and  he  has  taken  the  andiTided  moietjor  right  of  Sim- 
eon to  the  part  of  the  tract  so  described.  This  levy  is  void, 
according  to  the  principles  adopted  by  this  court  in  the  case  of 
Sinman  v.  Leavenwofih.  Simeon  had  no  such  estate  as  an  un- 
divided moiefy  or  share  in  a  part  of  the  tract  he  owned  as  tenant 
in  common;  he  had  an  undivided  share  in  the  whole  tract;  and 
the  proper  mode  of  levying  the  execution  would  have  been  to 
spread  it  over  the  whole  tract  holden  by  Simeon  as  tenant  in 
common,  and  to  take  such  an  undivided  proportion  as  would 
satisfy  his  debt.  If  the  debt  had  been  sufficient-  to  take  the 
whole  share  of  Simeon,  then  the  levying  creditor  would  have 
been  tenant  in  common  with  his  co-tenant;  if  not,  then  he 
would  have  been  tenant  in  common  with  the  others  in  unequal 
shares,  and  a  partition  of  the  whole  would  have  been  made. 
But  upon  the  present  levy,  partition  must  be  made  of  part  of 
the  common  right  of  Simeon  vnth  the  other  tenants,  which  can 
not  by  law  be  done. 

The  plaintiff  adopted  the  proper  mode  of  levying  his  execution, 
but  he  has  spread  it  over  two  distinct  tracts  of  land  holden  by 
Simeon,  as  tenant  in  common  with  the  heirs  of  David,  by  dis- 
tinct titles,  and  has  taken  an  undivided  share  of  Simeon  in  both 
pieces;  but  has  not  taken  the  whole  of  Simeon's  right  in  either 
piece.  He  should  have  taken  the  whole  of  Simeon's  right  in 
the  tract  on  which  he  first  levied,  and  then,  if  that  had  been 
insufficient  to  satisfy  his  execution,  he  might  have  levied  on  the 
other  tracts  and  have  taken  sufficient  to  pay  his  debt.  If  the 
mode  adopted  by  the  plaintiff  should  be  sanctioned,  it  would 
be  in  the  power  of  a  creditor  to  levy  an  execution  upon  any 
number  of  tracts  of  land  holden  by  a  debtor  as  tenant  in  com- 
mon, by  distinct  titles,  and  with  different  co-tenants,  and  take 
an  undivided  share  of  each,  so  as  to  become  tenant  in  common 
with  them  all.  This  would  be  productive  of  great  and  unneces- 
sary expense,  and  might  embairass  the  title  as  well  as  the  occu- 
pation of  the  lands,  and  ought  not  to  be  permitted. 

I  am  of  opinion  that  the  plaintiff  is  not  entitled  to  recover. 

In  this  opinion  the  other  judges  severally  concurred,  except 
Edmond  and  Gouu),  JJ.,  who  gave  no  opinion;  the  former  being 
related  to  one  of  the  parties,  and  the  latter  having  been  of 
eounsel  in  the  cause. 

Judgment  to  be  given  for  the  defendant 
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CSied  and  followed  in  G^eeUln^«  T.  Cai\/tM,  4  dmtL  482;  MUehOl  y.  fftmm, 
1£L  495;  Oriawoid  ▼.  Johnmm,  5  Id.  366;  lUh  v.  Sawtfer.  11  Id.  551,  and  the 
prindple  applied  in  MUehUl  ▼.  Haun  and  GmwoU  v.  Johnmm,  to  oonTey- 
«noea  of  land  held  in  common:  See  BartieU  y.  Harlow  and  Farftwn  t.  AbboU^ 
<aiite,  76, 87,  and  note  to  Pofier  v.  IliU,  6  Am.  Dec.  22L  The  case  of  J^mmaAT. 
XetiwfitoortAy  ref ezred  to  in  the  ojpnkai,  was  decided  at  a  former  term  of  the 
4)oart»  and  is  given  in  a  note  to  the  principal  caae.  That  alK>  was  a  case  of 
levy  of  an  ezeoation  bj  metea  and  boonda  npon  thedebtoz'aintereat  in  a  pan 
•4d  an  eataie  held  in  common.  Biainard,  J.,  in  deciding  agatnat  the  title  ao 
noqnired,  aaya  that  raeh  a  mode  of  levying  "would  pat  it  in  the  power  of  a 
levying  creditor  virtnally  to  make  partition  for  himaelf— to  carve  hia  portion 
-to  rail  hia  plBaaara.** 


BuLKLST  V.  Debby  FiSHiNa  Go. 

[aOaaai.U8.] 

ikanMAOt  09  C/Ovmajnov — UsAoa.— Corporationa  may,  by  a  ooona  d 
imga^  render  themaelvea  liable  upon  contraota  ezeonted  in  a  di£fatenl 
mode  from  that  anthoriaed  by  their  chartera. 

AcTioH  on  a  policy  of  insurance  upon  a  vessel.  At  the  trial, 
tiie  plainttifffl  offered  in  evidence  the  policy  declared  upon  signed 
"Canfield  GUllet,  president^"  and  coantersigned  ''Nathan 
Wheeler,  assistant."  The  defendants  objected  to  the  evidence, 
because  the  policy  did  not  appear  to  be  countersigned  by  the 
secretary,  as  provided  by  the  act  authorizing  the  company  to 
pursue  the  business  of  marine  insurance.  To  obviate  this  ob- 
jection the  plaintiffs  offered  in  evidence  the  correspondence  be- 
tween the  insured  and  secretary  of  the  company,  and  the 
i^gistry  of  the  policy  by  the  secretary,  to  prove  that  the  com* 
pany  had  by  its  authorized  officers  ratified  the  policy;  they  also 
•offered  in  evidence  the  book  of  records  of  policies  of  insurance 
Jkept  by  the  company  to  show  that  it  had  not  been  the  practice 
for  the  secretary  to  countersign  the  policies,  and  that  many 
policies  had  been  issued  countersigned  by  the  assistant  like 
the  one  in  suit.  But  the  defendants  objecting,  the  court  re- 
jected the  evidence  so  offered  by  the  plaintifb,  and  directed  the 
Jury  to  find  a  verdict  for  the  defendants,  which  they  did.  Mo- 
tion for  a  new  trial,  the  questions  upon  which  were  reserved  for 
the  advice  of  all  the  judges. 

DaggeU  and  Staples,  for  the  plaintiffs,  cited  2  Bac.  Abr.  18 
^Gwil.  ed.);  Danforth  v.  Schoharie  and  Duanesburgh  Turnpike 
Boad,  12  Johns.  227;  Spear  v.  Ladd,  11  Mass.  94;   Hoyden  v. 
Middlesex  Turnpike  Co.,  10  Id.  897  [6  Am.  Dec.  143]. 

N.  Smith  and  Bristol,  for  the  defendants,  cited  Head  v.  Provi- 
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denoe  Ins.  Co.,  2  Cranch,  127;   Beatty  y.  Marvne  Ins.  Co.,  3 
Johns.  103  [3  Am.  Dec.  401]. 

Swift,  0.  J.  In  the  acts  constitating  banJcB  and  other  cor- 
porations, regulations  are  made  with  regard  to  the  mode  in 
which  they  are  to  transact  their  business,  and  render  their  en- 
gagements obligatoiy.  To  enable  them  to  enforoe  the  engage- 
ments made  for  their  benefit,  they  must  act  within  the  scope  of 
their  authority,  and  conformably  to  the  directions  of  law. 

In  all  cases  where  banks  and  similar  corporations  conform  to 
their  charter,  their  acts  are  binding  on  them.  So  in  casea 
where  they  do  not  conform  literally  to  their  charter,  they  may 
be  liable.  Suppose  a  banking  corporation  should,  by  a  vote, 
agree  to  issue  bills  in  a  different  form,  or  with  different  signa- 
tures, from  those  prescribed,  they  would  by  their  own  act  be 
rendered  liable  to  pay  them.  If  such  a  corporation,  without  a 
vote,  should  introduce  a  usage  and  practice  in  the  transaotion 
of  their  business,  different  from  that  prescribed  by  law,  they 
would,  by  the  same  reason,  be  rendered  liable.  For  though 
such  conduct  might  be  improper  in  itself,  yet  the  bank  cannoi 
take  advantage  of  their  own  wrong  to  avoid  their  contracts.  It 
cannot  be  supposed  that  in  general  those  who  dealt  with  them 
had  knowledge  of  their  deviation  from  the  charter  regulations; 
and  it  is  to  be  presumed  that  they  act  according  to  law.  If  ii 
be  admitted  that  banks  may  thus  deviate,  and  then  avoid  their 
contracts,  they  would  be  enabled  to  practice  the  grossest  frauds 
on  the  community;  especially  in  a  country  where  there  is  such 
an  immense  number  of  moneyed  institutions  as  in  this,  and 
where  it  is  practicable  for  a  veiy  few  to  know  the  extent  of 
their  powers  and  regulations.  Banks,  like  individuals,  must 
be  liable  in  the  character  which  they  hold  out  to  the  world;  and 
whatever  may  be  the  forms  of  their  obligations,  if  they  are  ac- 
cording to  their  charter,  their  corporate  votes,  or  their  known 
usage  and  practice,  they  ought  to  be  binding. 

A  corporate  act  is  not  required  in  all  cases.  It  is  su£Bcient  if 
there  be  a  usage  and  practice  under  such  circumstances  as  may 
be  presumed  to  be  within  the  general  knowledge  and  by  the 
consent  of  the  company.  Nor  can  the  stockholders  or  members 
of  the  company  be  subjected  to  any  inconvenience  or  damage. 
If  any  officer,  vested  with  certain  i)owers,  should,  in  any  in- 
stance violate  them,  and  attempt  illegally  to  subject  the  corpora- 
tion to  any  obligation,  such  corporation  may  instantly,  on  the 
discovery,  disavow  the  act  and  prevent  a  repetition,  iind  then, 
as  there  will  be  neither  law  nor  usage  to  sanction  the  transaction,, 
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it  will  not  be  binding.  Bnt  where  the  oorxK>ration  will  suffer 
flooh  piaotioe  to  continue,  it  is  to  be  presumed  that  it  is  done 
with  their  consent,  and  be  made  obligatozy  on  them.  In  the 
present  ease,  it  appears  to  me  that  the  CTidence  offered  con- 
duced to  prove  that  it  was  the  usage  and  practice  of  this  com- 
pany to  underwrite  policies  of  insurance,  and  draw  bills  of 
exchange  in  the  form  now  under  consideration;  and,  of  course^ 
that  it  ought  to  have  been  admitted.  Whether  the  eyidence 
offered  would  have  been  sufficient  to  have  satisfied  the  jury  of 
the  fact,  IB  not  now  the  question.  We  have  only  to  decide  on 
the  relevancy;  the  juiy  must  decide  on  the  sufficiency  of  the 
testimony. 

I  am  of  opinion  that  a  new  trial  ought  to  be  granted. 

Tmumbuul,  BiuiWABi)  and  GhmoABD,  JJ.,  ooncuned  in  the  opin- 
ion of  the  chief  justice. 

HosuB,  J.,  also  advised  a  new  trial,  citing  Bex  t.  Bigg,  8  P. 
Wms.  419,  in  addition  to  the  authorities  mentioned  by  counsel^ 
as  going  **  to  the  fall  length  of  deciding,  that  as  against  a  cor- 
poration, an  authority  to  its  agent,  different  from  the  prescrip- 
tions of  its  charter,  might  be  implied." 

Skikh,  J.,  did  not  agree  with  the  chief  justice  on  the  ground 
taken  by  him,  bat  acquiesced  in  the  resalt,  on  the  groand  that 
the  secretaxy  had,  in  his  correspondence  with  the  insared^ 
agreed  to  the  policy  in  question,  and  had  afterwards  registered 
the  policy. 

QouLD,  J.,  gave  an  opinion  favoring  a  new  trial,  holding  that 
as  against  a  coxporation,  the  contract  of  an  agent  appointed 
beyond  the  authority  of  its  charter,  may  be  binding,  though  it 
may  be  otherwise  where  the  corporation  itself  claims  a  right 
under  soch  contract,  and  cited  JEx  parte  Meymoi,  1  Atk.  196,  as 
a  case  containing  an  analogous  doctrine,  where  a  clergyman 
prohibited  by  statute  (21  Hen.  8)  from  trading,  was  neverthe- 
less held  liable  for  his  contracts  as  a  trader.  He  admitted  it  to 
be  generally,  though  not  universally,  true  that  an  aggregate 
corporation  cannot  confer  express  authority  upon  an  agent, 
except  by  deed,  but  held  that  an  appointment  might  well  be 
implied  tram  usaal  and  frequent  practice,  and  that  if  an  author- 
ity by  deed  were  requisite,  it  would  in  such  case  be  presumed 
to  have  been  so  given,  citing  The  Mayor  ofKingsUm  uponHvU  v. 
Homer,  Cowp.  102.  He  thought  also  that  a  usage  of  a  corpo- 
ration in  the  transaction  of  business  was  to  be  proved  by  the 

acts  of  its  officers  or  acknowledged  agents  in  the  management 
nws.  VobVii^it 
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of  iia  ordinaiy  oonoems^  and  that  unlike  the  case  of  a  presump- 
tion of  title  arising  from  long-continued  possession  and  enjoy- 
ment, such  usage  need  not  be  ancient. 

Edmond,  J.,  dissented. 

Baldwin,  J.,  gsTe  no  opinion,  being  interested  in  the  funds 
of  the  corporation  defendant. 

New  trial  to  be  granted. 

Thii  ease  is  cited  in  Bridgeport  t.  HfmaaUmk  R.  E.  Obu,  U  Ckmn.  502; 
Stanford  Bank  v.  Ferris,  17  Id.  2B9;  and  Hood  t.  New  York,  etc.,  B.  B.  Co., 
22  Id.  502,  where  the  principle,  that  a  corporation  cannot  ezonae  itnlf  from 
liability  upon  contraota  made  in  a  manner  not  strictly  in  accordance  with  the 
reqoixementa  of  ita  charter,  if  it  haa  been  in  the  practice  of  ma^iriwg  them  in 
that  way,  is  approved  and  applied.  It  ia  cited  also  in  Peek  y.  New  LomUm 
Ine.  Co.,  22  Conn.  586;  and  Hari  ▼.  Stone,  30  Id.  96,  upon  the  qneetion  of 
the  lial]dlity  d  corporationa  for  the  acta  of  their  agenta.  See  on  the  doo- 
trtne  of  the  prinoipal  caae^  and  in  acoccdance  therewith,  AngeH  k  Ames  oa 
Oorporatioaab  aec  237. 


GouoH  V.  Mbskbb. 

P  COHV.  80S.] 

Bon  IS  Bnbow.— In  an  action  upon  a  promiaaofy  note  to  whioh 
ammmpetf  is  pleaded,  the  plaintiff  may  show  hy  paid  that  itwaadelirend 
aa  an  eaorow,  and  what  the  cooditicDa  were  upon  iHiioh  it  waa  to  take 
effect^  and  thitt  there  haa  been  faU  performance  en  hia  part,  and  non- 
perf crmance  by  the  defendant,  eren  though  each  oonditiona  inefaide  a 
parol  agreement  for  the  aale  of  landa. 

Wnxir  EsGBOW  takib  Enaor.— An  eacrow  takea  eflbot  instantly  apoa  the 
performance  of  the  condition  without  any  formal  delivery  over  by  the 
depoaitaiy. 

AcnoH  on  a  promissory  note  payable  to  the  plaintiff.  The 
defendant  pleaded:  1.  Nan-assumpmi ;  and,  2.  That  there  was  a 
condition  indorsed  on  the  note  as  follows:  "The  condition  of 
the  within  note  is  such  that  the  said  Meeker  hath  this  day 
bargained  his  Starr  farm  (so  called)  to  the  said  Coach;  now,  if 
the  said  Meeker  stands  to  the  bargain,  the  within  note  is  to  be 
void;  if  not,  then  the  within  note  is  to  stand  in  full  force," 
which  condition  the  defendant  averred  he  had  performed.  To 
the  second  plea  the  plaintiff  replied  that  on  the  day  of  the  mak- 
ing of  the  note  it  was  agreed  between  the  parties  that  the  de- 
fendant should  convey  to  the  plaintiff  the  farm  mentioned  in 
the  condition  upon  the  consideration  of  certain  promissory 
notes  to  be  delivered  to  the  defendant  by  the  plaintiff;  that  the 
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note  sued  apon  was  executed  to  secure  compliance  by  the  de- 
fendant with  this  agreement;  that  the  plaintiff  had  fully  per- 
formed his  part  of  the  bargain,  but  that  the  defendant  had 
wholly  refused  and  neglected  to  convey  the  said  farm.  This 
replication  was  traversed  by  the  defendant,  and  issue  joined. 
At  the  trial  it  was  proved  that  the  note  in  question  was  signed 
by  the  defendant,  and  together  with  a  certain  other  note  signed 
by  the  plaintiff  was  put  into  the  hands  of  one  Benjamin  Meeker 
as  an  escrow,  it  being  understood  that  upon  the  failure  of  either 
of  the  parties  to  perform  his  part  of  the  agreement  then  entered 
into,  his  note  should  take  effect,  and  be  delivered  by  the  de- 
positary to  the  other  party.  The  plaintiff  then  proved  by  parol, 
against  the  objection  of  the  defendant,  which  was  overruled  by 
the  court,  that  the  bargain  was  substantiaDy  as  set  out  in  the 
replication,  and  that  he  had  performed  his  part  thereof,  but 
that  there  had  been  an  entire  failure  to  perform  on  the  defend- 
ant's side.  There  was  a  verdict  for  the  plaintiff  on  both  issues, 
and  a  motion  for  a  new  trial  by  the  defendant.  The  questions 
of  law  upon  this  motion  were  reserved  for  the  consideration  d 
all  the  judges. 

Sherman  and  Chapman^  for  the  defendants,  cited  Bob.  on 
Frauds,  10, 106,  108;  Shep.  Touch.  69. 

N.  Smiih  and  Bi88el,  for  the  plaintiff. 

Swirr,  0.  J.  The  question  in  this  case  is,  whether  the  con- 
tract is  within  the  provisions  of  the  statute  against  frauds  and 
perjuries. 

The  statute  is,  that  no  suit  in  law  or  equity  shall  be  brought 
or  maintained  upon  any  contract  for  the  sale  of  lands,  or  any 
interest  in  or  concerning  them,  unless  the  agreement  upon 
which  such  action  shall  be  brought,  or  some  memorandum  or 
note  thereof,  shall  be  made  in  writing,  and  signed  by  the  party 
to  be  ohaiged  therewith,  or  some  other  person  by  him  author- 
ized. This  statute  only  requires  that  the  agreement  on  which 
the  action  is  brought  should  be  in  writing.  This  action  is 
brought  on  a  written  obligation,  complete  in  itself,  and  is  war- 
nnted  by  a  literal  construction  of  the  statute.  Though  it  was 
delivered  as  an  escrow,  to  take  effect  on  the  performance  of  cer- 
tain couditions,  which  amounted  to  a  contract  for  the  sale  of 
lands,  yet  such  conditions  are  not  required,  by  the  terms  of  the 
statute,  or  any  construction  ever  given  it,  to  be  in  writing. 
These  conditious  are  not  part  of  the  written  contract,  but  only 
the  terms  upon  which  it  was  to  take  effect,  or  not;  the  proof  of 


276  CouoH  V.  Mmnnni.  [Oonn. 

them,  then,  is  neoesaaiy  only  to  proye  the  exeoation  of  a  writteo 
oontraot.  The  proof  of  the  execution  of  a  written  oontraot  most 
be  by  parol;  and  it  might  as  well  be  said  that  parol  proof  is  not 
admissible  respecting  the  deliyery  of  a  deed  conveying  lands,  as 
to  say,  it  cannot  be  admitted  respecting  the  performance  of  the 
conditions  on  which  such  deed  is  to  operate;  for  in  both  cases 
it  is  no  more  than  proving  the  executiou  of  the  contract;  and  it 
has  often  occurred  that  deeds  conyeying  lands  have  been  deliy- 
ered  as  escrows  upon  parol  conditions,  and  they  have  never 
been  considered  as  void  by  the  statute  of  frauds  and  perjuries. 

It  has  been  argued,  that  this  is  in  substance  an  action  to  re- 
cover damages  for  the  breach  of  a  parol  contract  for  the  sale  of 
lands,  though  it  is  in  form  an  action  on  a  written  contract 
Admitting  this  to  be  true,  there  was,  in  substance,  a  written 
contract  to  pay  a  certain  liquidated  sum  in  damages,  in  case  a 
parol  contract  for  the  sale  of  lands  should  not  be  performed.  It 
is  on  this  written  contract  that  this  action  is  founded;  and  is, 
of  course,  strictly  conformable  to  the  requirements  of  the  stat* 
ute. 

It  has  been  insisted  that  a  court  of  equity  could  not  have  de- 
creed a  specific  performance  of  the  parol  contract  for  the  sale  of 
the  land  in  question;  and  that,  of  course,  a  court  of  law  cannot 
give  damages  for  the  non-performance  of  it.  It  will  be  con- 
ceded that  equity  could  not  have  interposed  and  compelled  a 
specific  performance  of  the  bargain  for  the  sale  of  the  farm,  for 
this  rested  in  parol,  and  the  note  did  not  specify  the  terms  of 
it.  But  there  is  no  rule  that  a  court  of  law  will  not  give  dam- 
ages for  the  breach  of  a  contract  respecting  the  sale  of  lands, 
which  equity  cannot  enforce.  Of  course,  this  mode  of  reason- 
ing cannot  be  applicable  to  the  case  in  question.  It  is  said 
that  written  conditions  were  annexed  to  the  note  different  from 
the  parol  conditions;  and  that  proof  could  not  be  admitted  re- 
specting such  parol  conditions.  But  the  efficacy  of  the  note 
depended  solely  on  the  parol  conditions,  on  which  it  was  deliv- 
ered as  an  escrow.  Of  course,  it  operated  when  these  were  per* 
formed^  and  the  written  conditions  were  immaterial.  And 
though  it  was  not  formally  delivered  over  by  the  depositary  to 
the  plaintiff,  yet  it  took  effect  in  his  hands  the  instant  the  con- 
ditions were  performed,  without  any  formal  act  of  delivery  on 
his  part. 

It  was  then  proper  to  admit  the  plaintiff,  on  the  general  plea 
of  non-assumpsit,  to  prove  that  the  note  was  delivered  as  an  es- 
crow, and  that  the  events  had  happened,  or  that  he  had  per* 
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formed  the  oondittoiiB  on  whioh  the  note  was  to  take  etted, 
though  these  xespeoted  a  parol  contract  for  the  sale  of  lands; 
for  this  was  only  proTing  the  execution  of  the  note,  and  such 
conditions  are  not  within  the  statute. 

As  the  plaintiff  is  entitled  to  judgment  on  the  general  plea, 
the  questions  arising  on  the  special  plea  are  immaterial.  I 
would  not  advise  a  new  trial. 

All  the  judges  were  of  the  same  opinion. 

New  tiial  not  to  be  granted. 


Chapman  v.  Chapman. 

P  Oonr.  847.] 

HsABSAT  uroir  Qonnoir  of  Pxdioreb.— fleanay  eTidenoe,  proving  raU- 
tknahip^  to  be  adminible,  most  come  from  »  deoeased  member  of  the 
hnSLy,  and  be  free  from  the  presumption  of  intereet  or  bias,  and  the 
name  of  the  person  making  the  declarations  must  be  given  by  the  witness. 

InBL — ^A  declaration  of  a  deoeased  member  of  a  family  that  a  person  claiming 
an  inheritance  was  an  "heir'*  or  "relatiye"  of  the  ancestor,  ii  not 
admiasihle  to  prove  snoh  inheritance.  The  partioolar  relationship  most 
be  stated*  so  that  the  court  may  know  whether  the  person  was  an  heir 
or  not. 

Tbxspass  quare  dauswn  /regit.  At  the  trial,  the  principal 
question  was  as  to  the  title  to  the  land  upon  which  the  trespass 
was  alleged  to  have  been  committed.  The  plaintiff  claimed 
title  through  one  Mary  'williams,  from  Nicholas  Ackley,  and 
to  proTC  that  the  land  came  by  inheritance  from  Ackley  to  the 
said  Mary  Williams,  offered  in  evidence  the  deposition  of  one 
Crippin  Hurd,  which  was  in  substance  as  follows:  *'  I  was  con« 
nected  with  the  Williams  family;  my  mother's  husband,  before 
she  married  my  father,  being  John  WilliamR,  who  was  the 
brother  of  Charles  Williams.  Being  thus  connected  with  the 
Williams  family,  and  a  good  understanding  subsisting  between 
that  family  and  ours,  I  have  very  often  heard  my  connexions, 
and  other  people,  speak  of  the  fact  that  Lydia  Ackley  inherited 
the  right  of  Nicholas  Ackley  in  the  common  and  undivided 
lands  in  Haddam,  and  that  she  was  bis  relative;  but  what  re- 
lative, whether  the  daughter  or  niece,  I  cannot  say.  Lydia 
Ackley  married  Thomas  Bobinson,  by  whom  she  had  a  daugh** 
ter,  named  Mary  Bobinson,  who  married  the  above-mentioned 
Charles  Williams,  and  was  the  sole  heir  of  her  parents."  The 
defendant  objected  to  this  deposition,  but  the  objection  was 
overruled  by  the  court.     A  verdict  having  been  returned  for  the 
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plaintiff,  there  was  a  motion  for  a  neur  trial,  npon  which  the 
main  question,  reserved  for  the  consideration  of  all  the  judges, 
was  as  to  the  admissibility  of  this  deposition. 

Sherman  and  C.  WhiUdaey,  for  the  defendant,  cited  Phillips 
on  Et.  176;  Vowles  ▼.  Young,  13  Yes.  jun.  146;  WhUdocke  y. 
Baker,  Id.  514. 

Staples,  for  the  plaintiff,  cited  Doe  y.  Oriffin,  15  East,  293; 
Ooodright  y.  Moss,  Oowp.  594;  Jackson  y.  Cooley,  8  Johns.  131. 

Swift,  G.  J.  It  is  a  general  principle  in  the  law  of  evi- 
dence, that  hearsay  from  a  person  not  a  party  to  the  suit» 
is  not  admissible;  because  such  person  was  not  under  oath,  and 
the  opposite  party  had  no  opportunity  to  cross-examine.  But 
in  ancient  transactions,  where  no  living  witnesses  can  be  had, 
it  has  become  necessary  to  adopt  a  different  rule;  and  in  such 
cases  it  has  been  decided,  that  the  declarations,  memoranda,  or 
entries  made  in  writing,  with  regard  to  any  facts,  by  persons  in 
a  situation  to  know  the  truth,  and  under  no  bias  to  misrepre- 
sent, shall  be  admitted  as  evidence  of  such  facts;  for  this  is  the 
best  evidence  the  nature  of  the  case  will  admit  of;  and  is,  there- 
fore, admissible  from  necessity. 

The  declarations  of  the  deceased  members  of  a  family,  or 
those  who  have  lived  in  the  family,  and  may,  from  their  connec- 
tion with  it,  be  supposed  to  know  the  state  of  it,  are  admissible 
evidence  to  prove  relationship;  as,  who  was  a  person's  fath<)r, 
or  grandfather,  whom  he  married,  or  how  many  children  he 
had,  or  when  he  was  married,  or  the  birth  of  a  child,  or  the 
like;  for  it  cannot,  in  many  cases,  reasonably  be  presumed,  that 
better  evidence  can  bo  obtained. 

It  is  not,  however,  every  statement  or  tradition  in  the  family 
that  can  be  admitted  in  evidence.  The  declaration  must  be 
from  persons  having  such  a  connection  with  the  party  to  whom 
it  relates,  that  it  is  natural  and  likely,  from  their  domestic 
habits  and  connections,  they  are  speaking  the  truth,  and  cannot 
be  mistaken;  and  when  they  ore  made  for  the  express  purpose 
of  being  given  in  evidence  on  a  question  of  pedigree,  they  will 
not  be  received.  If  a  person  were  to  take  up  a  bible,  and^ 
having  the  idea  that  it  wns  afterwards  to  be  produced  in  evi- 
dence, were  to  write  down  at  once  the  births  and  deaths  of  his 
children,  such  an  entry  would  not  be  admissible. 

But  the  declarations  of  a  deceased  member  of  the  family  are 
not  to  be  admitted,  unless  it  appears  that  they  have  been  made 
under  such  circumstances  that  the  relation  may  be  supposed  to 
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be  'wiUioat  an  interest,  and  without  a  bias.  If  they  were  to  be 
made  on  a  sabjeot  in  dispute,  after  the  oommencenientof  a  suit, 
or  after  a  oontroyersy  prepazatoxy  to  one,  they  ought  not  to  be 
receiyed  in  evidenoe,  on  account  of  the  probability  that  they 
were  partially  drawn  from  the  deceased;  or,  perhaps,  intended 
by  him  to  serre  one  of  the  contending  parties. 

The  opinions  of  deceased  neighboiis  or  acquaintances  of  the 
family  are  not  evidence  in  a  question  of  pedigree;  for  they 
cannot  be  supposed  to  have  that  certain  knowledge  which  can 
be  relied  on.  It  is  also  essential  that  the  relative  should  be  de- 
ceased, to  make  his  hearsay  admissible;  for  otherwise  he  can  be 
produced  in  court 

From  this  it  appears,  that  the  deceased  relatiye,  whose  declar- 
ations are  given  in  evidence,  is  to  be  considered  as  standing  on 
the  foot  of  a  witness,  and  the  hearsay  declarations  are  admitted 
in  lieu  of  his  testimony.  It  is,  therefore,  essential  that  the 
relative  whose  declarations  are  given  in  evidence,  should  be 
named,  so  that  the  court  may  be  enabled  to  know  whether  his 
relationship  or  connection  with  the  family  whose  pedigree  is 
in  question,  was  such  that  he  may  be  supposed  to  know  the 
truth  of  the  declarations;  and  whether  he  is  free  from  any  in- 
terest or  bias,  so  that  they  are  entitled  to  credit. 

But,  in  the  present  case,  the  deponent  does  not  name  the 
person  whose  declarations  he  has  sworn  to;  so  that  it  cannot 
Lo  known  whether  the  relationship  or  connection  with  the 
family  was  such  that  they  could  know  the  truth  of  what  they 
said,  or  whether  they  were  under  a  bias  or  interest  not  to. speak 
the  truth.  Nor  does  it  appear,  that  the  persons  whose  declara- 
tions are  sworn  to,  are  dead.  Nor  does  the  deponent  testify  to 
a  declaration,  from  any  person,  that  Lydia  was  the  daughter  of 
Nicholas  Ackley,  but  only  that  she  inherited  the  common  and 
undivided  land  of  Nicholas,  and  was  his  relative.  To  make  the 
evidence  admissible,  he  should  have  sworn  to  declarations  of  such 
relationship  as  made  her  the  heir  of  Nicholas  as  to  the  land  in 
question;  for  a  general  declaration  by  a  living  witness,  that  a 
certain  person  inherited  the  land  of  another,  without  being  able 
to  tell  by  what  relationship,  would  be  inadmissible. 

In  this  opinion  the  other  judges  concurred,  except  Brainard 
and  Oould,  JJ.,  who  gave  no  opinion;  the  former  being  related 
to  one  of  the  parties,  and  the  latter  not  having  heard  the  argu- 
ments of  counseL 

New  trial  to  be  granted. 

Gittd  in  Browm  v.  CrandaU,  11  Comi.  92. 
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Jaokson  V.  Habt. 

ll9JonnM»r»77.] 

iMPBAfnfWT  ov  PAzniT.^A  patent  not  Toid  on  its  iMe^  wbkAk  has 
iflned  hy  miatiJM  or  on  an  inwifficiflnt  ■nggeation,  can  only  be  anridedby 
■ome  dizeot  pfooeeding  for  that  pnzpoee.  It  oannot  be  impeaohed  odDafe- 
erally. 

EiBOTMBST  for  a  certain  lot  of  lazid.  The  plaintiff  gave  in 
evidence  letters  patent  for  the  lot  to  one  George  Honaeman,  one 
of  the  lessors.  The  defendant  offered  in  eTidence  an  extract 
from  the  "  balloting  book/' filed  by  the  commissioners  of  the 
land-office  with  the  secretary  of  state,  relating  to  military  bounty 
lands.  The  defendant  offered  parol  evidence  that  no  such  per- 
son as  Houseman  served  in  the  company,  but  that  a  person  by 
the  name  of  Oeorge  Hosmer  did  serve  therein,  who  was  the 
person  really  entitled  to  the  patent,  and  that  the  latter  had  left 
lavTful  issue,  through  whom  defendant  claimed.  Objections 
3)eing  made  to  this  evidence,  it  was  excluded.  The  defendant 
tthen  offered  an  extract  from  the  balloting  book,  and  parol  evi- 
•dence  that  it  was  a  true  extract,  showing  that  Houseman  died 
in  the  service,  and  insisted  that  if  this  evidence  was  admitted, 
the  plaintiff,  as  the  demise  in  the  declaration  vnis  laid  in  1810, 
ought  to  show  a  title  in  another  lessor.  This  evidence  was  also 
rejected  and  the  jury,  under  instruction,  found  for  the  plaintiff. 

A  motion  was  made  to  set  aside  the  verdict  and  for  a  new 


Henry f  for  the  defendant,  contended  the  evidence  was  admis- 
:  Jaok9(m  t.  Stanley,  10  Johns.  188  [6  Am.  Deo.  819]. 
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8iU^  contra^  insiBted  that  the  patent  was  oonclnsiTe,  and  that 
there  was  an  apparent  oontradiotion  between  Jack9on  t.  Stanley^ 
and  the  decision  in  Jackaon  t.  Lauren  [6  Am.  Deo.  811],  which 
contains  the  true  doctrine  on  this  subject,  that  the  only  way  of 
avoiding  a  patent  is  by  Kire  faciaa,  or  process  in  chancery. 
There  are  two  dasses  of  cases:  1.  Where  there  are  two  persons 
of  the  same  name;  and,  2.  Where,  for  greater  certainty,  the 
description  of  the  person  controls  and  the  name  is  rejected.  In 
the  first  are  the  cases  in  6  Co.  68;  2  Atk.  878,  239;  and  8  Id. 
258.  In  the  second  dass  are  6  T.  B.  671;  2  Yes.  216;  2Eq.  Oa. 
Ab.  246;  Ambler,  175. 

Plaxt,  J.  It  is  a  first  principle  in  the  law  of  tennres, 
that  the  state  is  the  only  original  sonrce  of  titles,  and  that 
the  state  possesses  a  soyereign  right  to  grant  lands  to  whom  it 
pleases,  with  or  without  consideration.  These  grants  may  be 
made  either  by  statute  or  by  patent  under  the  great  seal  or  by 
any  public  functionazy  designated  by  law  for  that  purpose. 

In  this  case,  the  public  agents  who  were  intrusted  with  the 
great  seal  for  that  purpose,  hare  made  a  grant  of  record  in  the 
most  solemn  form  to  George  Houseman,  a  real  person  capable 
of  accepting  the  grant. 

On  the  part  of  the  defendant  it  is  attempted  to  defeat  the 
patent  by  showing  that  the  bounty  of  the  state  was  misapplied 
in  making  the  grant  to  G^ige  Houseman,  who  serred  only  as 
a  soldier  in  the  levies,  whereas  it  ought  to  haye  been  made  to 
Oeoige  Hosmer,  who  was  a  soldier  in  the  line  of  this  state  dur- 
ing the  war.  It  is  admitted  that  here  are  two  distinct  names, 
and  two  real  persons  corresponding  with  them. 

I  think  it  is  not  the  prorince  of  this  court  to  inquire  into  the 
•cause  or  motiye  which  induced  the  state  to  make  this  grant, 
the  terms  of  the  patent  being  general,  without  any  considera- 
tion expressed,  and  containing  no  reference  to  military  sendees. 
We  haye  no  more  right  to  make  this  inquiry  in  the  case  of  a 
patent  than  in  the  case  of  a  grant  by  express  and  positiye  stat- 
ute. It  is  true  that  the  state  may  be  deceiyed,  or  a  grant  may 
be  made  through  mistake,  but  the  plain  remedy  is  to  yacate 
such  grant  by  acire  facias.  There  is  no  obstacle  to  such  a  pro- 
ceeding in  this  case,  as  the  counsel  for  the  defendant  seem  to 
imagine.  Oeorge  Houseman  is  admitted  to  haye  been  a  real 
person,  and,  therefore,  could  be  sunmioned  on  scire  faciM^  or 
if  he  be  dead,  as  is  pretended,  he  has  heirs,  or  if  no  heirs,  then 
the  lands  haye  escheated. 

But  if  the  state  haye  made  an  improyident  or  mistaken  grant, 
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the  state  only  can  take  advantage  of  it.    If  the  state  waiyes  ita 
right  to  Taca4;e  the  patent,  it  seems  to  me  altogether  inadmissi* 
ble  that  an  indiyidual  who  happens  to  be  in  possession  of  the 
land  can  exercise  the  soTereign  power  of  the  government  in 
questioning  the  validity  of  this  patent  for  his  own  private  ben- 
efit.   In  the  case  of  Jackson  v.  Stanley,  10  Johns.  133  [6  Am. 
Dec.  319],  this  coort  decided  that  it  was  competent  for  the 
plaintiff  to  prove  by  parol  evidence  and  the  ballot-book  that  a> 
patent  to  David  Hungerford  was  intended  for  Daniel  Hunger- 
ford.    The  ground  of  that  decision  seems  to  be  that  ''the  omis- 
sion or  mistake  of  the  christian  name  of  the  grantee  rendered 
the  grant  void,"  Humble  v.  Olover,  Cro.  Eliz.  328,  and  thai 
patent  being  void,  it  was  competent  for  the  legislature  in  thai 
case,  by  statute,  to  grant  the  same  land  to  Daniel  Hungerford. 
This  case  is  distinguishable  from  that  above  cited  in  two  feat- 
ures: 1.  The  alleged  mistake  is  here  in  the  surname,  and  not 
merely  in  the  christian  name  of  the  grantee:  2.  The  state  has 
not  in  this  case  interfered  to  assert  its  right  by  a  new  legislative 
grant  to  the  opposite  claimant.    I  think  the  old  remedy  of  sum-^ 
moning  the  patentee  before  a  judicial  tribunal,  for  the  direct 
and  express  purpose  of  showing  cause  why  the  grant  should  not 
be  vacated  on  the  ground  of  fraud  or  mistake,  is  wisest  and 
safest,  if  not  the  only  constitutional  mode  of  vacating  such  a 
grant.    But  whether  the  legislature  can  dispense  with  all  the 
forms  of  judicial  proceedings,  and  arbitrarily,  upon  an  ex  parte 
application,  defeat  a  patent  by  a  legislative  act,  need  not  to  be 
considered  in  this  case,  because  the  legislature  have  not  at- 
tempted to  assert  the  right  of  the  state  in  that  mode.    If,  bow- 
ever,  this  case  is  not  distinguishable,  in  its  essential  features, 
from  the  case  of  Jackson  v.  Stanley,  10  Johns.  133  [6  Am.  Dec. 
319],  I  repose  myself  with  entire  satisfaction  on  the  unanimous 
decision  of  this  court  in  the  case  of  Jackson  v.  Lawton,  10  Johns. 
23  [6  Am.  Dec.  311],  and  the  authorities  there  cited.    In  that 
case  the  plaintiff  claimed  under  a  patent  to  Oeoige  Ifancius  for 
lot  number  one  hundred  and  twenty-eight  in  East  Cayuga  res- 
ervation, dated  the  twenty-eighth  of  October,  1811. 

The  defendant  Lawton  offered  to  give  in  evidence  a  patent  to 
Stephen  Allen  for  the  same  lot,  bearing  date  the  fifth  of  March, 
1812,  and  also  offered  to  prove  that  Allen  was  the  occupant  of 
the  land,  having  by  law  the  pre-emptive  right;  that  he  had  paid 
the  appraised  value  of  tbe  land,  with  interest,  to  the  state,  and 
that  the  first  patent  (to  Mancius)  was  issued  by  mistake;  which 
evidence  was  overruled  at  tbe  trial,  and  this  court  sanctioned 
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that  dedaioiL  Chief  JoBiioe  Kent,  in  deliyering  the  opinion  of 
the  court  in  that  case,  says:  "  The  patent  granted  to  the  lessors 
of  the  plaintiff  being  the  elder  patent,  is  the  highest  evidence 
of  title.  As  long  as  it  remains  in  force,  it  is  conclusive  as 
against  a  junior  patent."  **  Nor  can  the  court  take  notice  of 
any  equitable  claim  upon  the  goyemment  which  a  third  person 
might  have  had  in  respect  to  the  lands  in  question/'  ''If  the 
elder  patent  was  issued  by  mistake,  or  upon  false  suggestions, 
it  is  Toidable  only;  and  unless  letters  patent  are  absolutely  void 
on  the  face  of  them,  or  the  issuing  them  was  without  authority, 
or  was  prohibited  by  statute,  they  can  only  be  ayoided  in  a  reg- 
ular course  of  pleading  in  which  the  fraud,  irregularity  or  sis- 
take,  is  directly  put  in  issue."  ''  The  regular  tribunal  for  this 
puipose  is  chancery,  founded  on  a  proceeding  by  scire faciaa,  or 
by  bill  or  information.  It  would  be  against  precedent,  and  of 
dangerous  consequences  to  titles,  to  permit  letters  patent  (which 
are  solemn  grants  of  record)  to  be  impeached  collaterally,  by 
parol  proof,  in  this  action." 

The  rule  is  indisputable,  that  parol  eyidence  cannot  be  re- 
ceiyed  to  contradict  or  yary  a  written  instrument  of  dear,  cer- 
tain and  unequivocal  import.  A  latent  ambiguity  may  be  ex- 
plained by  parol  proof,  in  order  to  elucidate  and  explain  writ- 
ten words  of  doubtful  sense;  as  if  a  grant  be  made  to  John 
Smith,  and  there  be  several  persons  of  that  name,  parol  evi- 
dence is  admissible  to  explain  which  of  the  persons  bearing  the 
flame  name  was  intended.  So  parol  evidence  would  be  admissi- 
ble to  prove  that  George  Houseman  and  Oeorge  Hosmer  are  the 
flame  person.  But  certainly  it  is  not  explaining  a  latent  ambig- 
uity to  prove  that  a  grant  to  George  Houseman,  a  real  person, 
was  intended  for  another  person  of  the  name  of  George  Hos- 
mer. Such  an  extension  of  the  rule  would  destroy  the  security 
of  written  conveyances.  If  a  different  person  may  be  substi- 
tuted by  parol  proof,  for  the  person  certainly  described  as 
grantee  in  a  deed,  there  is  no  other  essential  part  of  the  deed 
which  might  not  be  altered  in  the  same  way.  Such  a  relaxation 
in  the  established  rules  of  evidence,  would  defeat  the  spirit  and 
policy  of  the  statute  of  frauds,  which  requires  conveyances,  of 
land  to  be  in  writing.  And  cui  bono  f  It  is  not  contended  thai 
this  patent  enures  to  the  benefit  of  George  Hosmer.  The  de- 
fendant is  confessedly  without  any  title  to  the  land  in  question. 
To  impeach  a  public  grant  of  record,  in  this  collateral  manner, 
operates  as  an  unfair  surprise  upon  the  patentee;  it  would  su- 
persede and  abolish  the  safe  and  easy  remedy  by  scire  fadoM, 
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which  is  sanctioned  by  the  wifldom  and  expenenoe  of  agesi  aal 
in  my  judgment  it  wonld  be  a  dangerous  innoyaiion. 

I  am  therefore  of  opinion,  that  the  plaintiff  is  entitled  to 
judgment. 

Yaiibs  and  Yah  Nsss,  JJ.,  concurred* 

SfbhckBi  J.,  not  haying  heard  the  aigument,  gare  no  opinion. 

Tboxpsox,  0.  J.  The  defendant  is  in  possession  under  a 
title  derived  from  G^rge  Hoemer,  and  is  not,  therefore,  to  be 
considered  as  standing  on  the  footing  of  a  mere  naked  ooou* 
pant.  And  if  the  eyidence  on  his  part  was  admissible,  it  would 
show,  condlusiTely,  not  only  that  G^rge  Houseman,  who 
claims  to  be  the  patentee,  was  not  the  person  intended,  but  that 
Gteorge  Hosmer  was  the  real  patentee.  It  is  not  neceesazy  to 
establish  the  latter  branch  of  the  altematiye;  for  the  defendant 
may  rest  his  defense  upon  showing  a  title  out  of  the  lessor  of 
the  plaintiff;  and  if  he  can  show  that  the  patent  was  Toid,  or 
that  the  person  who  claims  to  be  the  patentee  was  not  the  per- 
son intended,  it  will  be  sufficient. 

The  evidence  offered  was  not  for  the  purpose  of  contradict- 
ing the  patent,  but  to  explain  a  latent  ambiguity  and  identify 
the  patentee.  It  is  admitted  that  the  premises  are  a  part  of  the 
land  set  apart  as  bounty  lands  for  the  two  regiments  belonging 
to  this  state;  and  it  was  not  pretended  in  the  argument  that 
George  Houseman  came  within  this  description  of  persons. 
Had  the  patent  described  the  patentee  as  a  soldier  in  Captain 
Wendell's  company,  in  the  first  regiment,  it  would  haye  been 
necessazy  for  Houseman  to  haye  proved  that  he  answered  that 
description,  although  it  would  have  been  extrinsic  eyidenoe. 
And  when  the  patent  is  silent  as  to  description  of  the  patentee, 
I  can  see  no  objection  to  the  admission  of  extrinsic  eyidenoe  to 
identify  the  patentee,  any  more  than  there  would  be  to  testi« 
mony  to  identify  and  locate  the  land  granted.  This  is  not  evi- 
dence repugnant  to  or  contradicting  the  patent.  Nor  is  it,  in 
fact,  evidence  which  is  necessarily  to  make  void  the  patent,  but 
only  shows,  that  he  who  sets  himself  up  as  a  patentee  is  an  im- 
poster.  Can  it  be,  that  any  man  has  a  right  to  go  to  the  secre- 
taiy's  office,  and  if  he  can  find  a  patent  issued  to  a  person  of  the 
same  name  which  he  bears,  that  he  can  avail  himself  of  such 
patent,  and  that  his  identity  is  not  to  be  questioned?  It  is  per- 
fectly immaterial  whether  the  opposition  to  his  claim  comes 
from  one  of  the  same  name  with  the  patentee  or  from  any  other 
person  who  has  a  right  to  dispute  his  title;  and  that  the  defend* 
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ant  in  ejectment  has  a  light  to  show  that  the  plaintiff  has  no 
tittOy  cannot  be  denied. 

Suppose  it  could  have  been  shown  that  Geozge  Houseman, 
who  claims  the  benefit  of  this  patent,  was  a  British  soldier  dur- 
ing the  whole  revolutionaxy  war,  might  not  this  haye  been 
done?  That  may  be  said  to  be  an  extreme  case.  But  if  the 
principle  be  sound  upon  which  the  testimony  offered  was  re- 
jected, it  would  apply  to  the  case  I  haye  put.  For  it  would  be 
nothing  more  than  inquiring  whether  the  lessor  of  the  plaintiff 
was,  in  fact  and  in  truth,  the  patentee,  or  person  he  pretended 
to  be. 

From  the  best  consideration  which  I  haye  been  able  to  giye 
this  case,  I  cannot  take  it  out  of  the  principles  which  goyemed 
the  decision  in  Jackson  y.  Stanley.  The  defendant  there  claimed 
title  under  Dayid  Hungerford,  being  the  name  of  the  patentee. 
But  upon  the  trial,  eyidence  was  admitted  to  show  that  it  was 
not  Dayid  Hungerford  who  was  intended  as  the  patentee;  and 
the  competency  of  such  eyidence  was  sanctioned  by  the  opinion 
of  the  whole  court.  Indeed,  the  yeiy  same  eyidence,  to  wit, 
the  balloting  book,  which  was  decided  in  that  case  to  be  good 
eyidence,  has  been  here  rejected. 

This  eyidence  was  admitted  in  that  case  for  the  express  pur- 
pose of  showing  that  the  patent  was  yoid,  because  there  was  no 
such  person  as  Dayid  Hungerford,  who  was  entitled  to  military 
lands,  but  that  Daniel  Hungerford  was  the  person  really  in- 
tended. If  this  were  not  the  {Principle  which  goyemed  that 
case,  I  know  not  on  what  ground  the  plaintiff  could  recoyer. 
If,  under  the  patent,  the  title  was  yested  in  Dayid  Hangerf ord, 
it  was  not,  nor  could  be  pretended,  that  the  legislature  could 
diyest  him  of  his  title,  and  giye  it  to  Daniel  Hungerford,  the 
person  really  intended  as  the  patentee.  The  patent  to  Dayid 
must  first  be  got  rid  of  before  the  act  of  the  legislature  could 
take  effect,  and  so  it  was  considered  by  the  court.  Notwith- 
standing there  was  a  person  of  the  same  name  with  the  patentee, 
who  claimed  title  to  the  land,  the  court  said  the  patent  was 
yoid,  because  he  was  not  the  person  intended,  and  that  it  was 
competent  to  show  this  by  parol  eyidence;  and  if  such  eyidence 
is  admissible,  that  which  was  offered  in  the  case  now  before  us 
was  condusiye  to  show  that  Oeorge  Houseman  was  not  the  per- 
son intended  as  patentee.  We  must,  at  'all  eyents,  for  the 
purposes  of  the  present  motion,  assume  that  the  proof  would 
haye  established  that  fact. 

I  am  persuaded  that  no  solid  distinction  can,  in  principle,  be 
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made  between  thiB  case  and  that  of  Jaok9on  t.  Stanley.  The 
great  qaeBtion,  in  both  oasea,  is  whether  parol  evidence  is  ad- 
missible to  show  that  the  person  claiming  to  be  the  patentee 
was  not  the  person  intended.  If  there  be  any  substantial  differ- 
ence in  the  two  cases,  it  is  much  in  fayor  of  the  defendant  in 
this  case;  because  the  mistake  there  was  in  the  Christian  name 
and  it  was  admitted  on  all  hands,  that  Daniel  Hungerf  ord,  who 
was  the  person  really  intended,  could  not  take  under  that 
patent.  But  in  the  present  case  the  mistake  is  in  the  surname, 
and  it  may  well  be  questioned  whether  George  Hosmer  may 
not  hold  the  title  under  this  patent.  The  laws  knows  only  of 
one  Christian  name,  but  a  person  may  have  diyers  surnames, 
and  it  would  have  been  competent  for  the  defendant  to  have 
shown  that  George  Hosmer  was  also  known  by  the  name  of 
George  Houseman:  6  Johns.  84;  Co.  lit.  8  a;  16  Yin.  tit. 
Misnomer,  c.  6,  6,  418.  And  it  is  expressly  laid  dovm,  as  a 
rule  on  this  subject,  that  in  grants  and  obligations  the  mistake 
of  the  surname  doth  not  vitiate,  because  there  is  no  repugnancy 
that  a  person  should  have  two  surnames.  It  is,  however,  un« 
necessaiy  to  say  that  the  title  vested  in  G^rge  Hosmer;  it  is 
sufficient  for  the  defendant  to  show  that  it  did  not  vest  in  Geoige  | 

Houseman,  and  thai  the  testimony  ofEisred  to  establish  thai  fact 
was  admissible,  is  in  my  opinion  settled  in  the  case  of  JadBmm 
V.  Siardey.    I  am  accordingly  of  opinion  thai  a  new  trial  ought 
to  be  granted. 
Judgment  for  the  plaintiff.  ' 

Sao  WkiU  V.  Jmm^  and  Bota  2  Am.  Dao.  fi64|  and  flfcaOar  v.  CMf^  t 
Id.  688. 


Merritt  V.  Clason. 

I19JoaMKni.l0i.] 

Wbroio  akd  Smimro  MmoRAimnM.— A  inamomidiui  of  a  oanteaol  lor  tlio 
aalo  of  gooda  waa  writton  by  tho  broker  empk^yod  to  maka  the  pornhaaa, 
with  a  lead  pencil  in  hia  book,  in  the  preaenoa  of  the  vendor,  and  the 
namea  of  the  vendor  and  vendee^  and  the  tenna  were  atated  in  the  body 
of  the  memorandnm,  bat  it  waa  not  anbaoribed  by  the  partiaai  Thii  waa 
held  aoffioient  within  the  atatate  of  fraoda. 

BaoKWt  Aenrr  iob  Both. — ^A  broker  employed  to  effaot  a  pnxohaae  may  aol 
aa  the  agent  of  both  partiea. 

AssmcFsrr  brought  to  recover  the  difference  between  the  amount 
of  a  certain  sale  of  xye,  and  the  contract  price,  which  the  de- 
fendant agreed  to  pay  therefor.     It  appeared  the  defendant 
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•employed  a  broker  named  Townsend  to  purchase  xye^  and  he 
applied  to  Wright  &  Oo.»  the  plaintiffs'  agents,  and  agreed  to 
purohase  the  rye,  and  they  authorized  him  to  sell  the  same  to 
the  defendant,  on  the  terms  agreed  on.  He  informed  the  de* 
iendanty  who  directed  him  to  make  the  purchase  accordingly. 
He  went  to  Wright  A  Co.,  and  closed  the  bargain,  and  wrote 
in  their  presence,  in  lead  pencil,  the  following  memorandum: 
*'  February  18,  bought  of  Daniel  and  Isaac  Merritt  (the  plaintiffis) 
by  Isaac  Wright  &  Son,  10,000  bushels  of  good  merchantable 
rye,  at  one  dollar  per  bushel,  deliyerable  in  the  last  ten  or  twelye 
•days  of  April  next,  along  side  any  vessel  or  wharf  the  purchaser 
may  direct,  for  Isaac  Olason,  of  New  York,  payable  on  deliyery." 
Soon  after,  the  broker  informed  the  defendant  of  .the  purchase, 
but  did  not  give  him  a  copy  of  the  memorandum. 

The  plaintiffs  repeatedly  tendered  the  rye  to  the  defendant, 
according  to  the  terms  of  the  agreement,  but  he  refused  to  ac- 
4!ept.  Thereafter  the  plaintiffs  gaye  him  notice  that  unless  he 
paid  for  it,  they  would  sell  it  at  public  auction,  which  was 
accordingly  done.  A  yerdict  was  found  for  the  plaintifb,  subject 
to  the  opinion  of  the  court  on  a  case  stated. 

Wetta  and  SI  Jonea,  jun. ,  for  plaintiffs,  insisted  the  broker  was 
«gent  of  both  parties,  and,  therefore,  could  make  a  yalid  con- 
tract for  the  defendant.  To  make  a  yalid  contract  within  the 
•tatnte  it  was  not  necessary  that  the  writing  should  be  actually 
«igned  by  the  party  or  his  agent.  It  is  enough  if  the  contract 
be  in  writing,  and  authenticated  by  him.  In  Wright  y.  Darmak^ 
16  East,  108,  the  distinction  is  made  between  a  memorandum 
made  by  one  of  the  parties,  and  assented  to  by  the  other,  and  a 
memorandum  made  by  a  third  person. 

Baldwin  and  Ogden,  contra.  The  writing  must  be  signed  by 
the  party  himself  who  is  to  be  charged:  Champion  y.  Plumer,  4 
Bos.  &  P.  262;  Cooper  y.  Smith,  16  East,  103. 

By  Court,  PLiiTT,  J.  The  only  point  is,  whether  the  memo- 
xandum  made  by  John  Townsend  was  a  sufficient  memorandum 
of  the  contract,  within  the  statute  of  frauds  to  bind  the  defend- 
ant. It  is  objected  by  the  defendant's  counsel:  1.  That  the 
memorandum  is  not  in  writing  being  made  with  a  lead  pencil 
only;  2.  That  it  is  not  signed  by  the  defendant  nor  by  his  agent; 
S.  That  it  is  not  binding  on  the  defendant,  because  his  agent 
4id  not  furnish  him  with  a  copy  of  it. 

I  haye  no  doubt  that  the  memorandum  required  by  the 
•tatute,  may  as  well  be  written  with  a  lead  pencil  as  with  a  pen 
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and  ink;  and  it  ia  obaeryable  that  in  most  of  the  reported 
cases  on  this  head,  the  memoranda  were  written  with  a  lead 
pencil,  and  no  ooonsel,  until  now,  has  eyer  raised  that  objec- 
tion. I  think  it  dear,  also,  from  the  authorities,  that  this  mem- 
orandum was  signed  according  to  the  statute.  It  is  not  dis- 
puted, that  the  authorization  of  the  agent,  for  such  purpose,, 
need  not  be  in  writing.  In  the  body  of  this  memorandum 
the  name  of  Isaac  Olason,  the  defendant,  is  written  by  his- 
agent,  whom  he  had  expresdy  authorized  to  make  this  contract- 
The  memorandum,  therefore,  is  equally  binding  on  the  defend, 
ant  as  if  he  had  written  it  with  his  own  hand,  and  if  he  had 
used  his  own  hand  instead  of  the  hand  of  his  agent,  the  law 
IB  well  settled,  that  it  is  immaterial,  in  such  a  case,  whether 
the  name  is  written  at  the  top,  or  in  the  body,  or  at  the  bottom 
of  the  memorandum.  It  is  equally  a  signing  within  the  statute  r 
Saunderwn  t.  Jackson,  2  Bos.  &  P.  287;  1  Esp.  199;  1  P.  Wms. 
770,  note  1. 

The  third  objection  is  absurd.  If  the  defendant's  agent  neg- 
lected his  duty  in  not  furnishing  his  employer  with  a  copy  of 
this  memorandum,  it  certainly  cannot  affect  the  rights  of  the 
plaintiffs,  under  that  agreement. 

The  memorandum  states,  with  reasonable  certainiy,  eyery 
essential  part  of  the  agreement.  The  court  are  of  opinion  thai 
the  plaintiflfs  are  entitled  to  judgment. 


Tho  aaUiority  of  this  oaae  is  ooonderad  in  JutUcB  t.  Xow^,  42  K.  Y.  488L 
Here  it  is  held  that  at  oommon  law,  aooepting&om  a  party  hii  writtea  agrea- 
mfint  to  deliver  goods  at  a  specified  prioe»  "cash  npon  soeh  deHTery,**  im- 
plied a  promise  to  pay  the  price  when  the  goods  should  be  deliTored,  which 
fonushed  soffident  consideration  for  the  agreement  to  deliver,  and  rendered 
the  contract  valid  and  binding.  The  signing  soch  an  instroment  by  a  vottdar 
takes  the  contract  ont  of  the  statute  of  frands,  and  binds  him,  althon^^  it  ia 
not  sabscribed  by  the  vendee. 

This  decision  veiy  ably  traces  the  statutory  provisians  and  the  adjudica- 
tions thereon  in  New  York.  Beferring  to  the  principal  case^  the  court,  after 
stating  the  facts  of  the  case,  say:  "  Piatt,  J.,  in  delivering  tiie  opinion  of  tha 
court,  stated  that  the  only  point  was  whether  the  memorandum,  made  by 
John  Townaend,  was  a  sufficient  memorandum  of  the  contract  within  the 
statute  of  frauds,  to  bind  the  defendant;  and  after  expressing  an  opinion  on 
other  questions  presented  by  the  case,  he  came  to  Uie  conclusion  that  the 
memorandum  stated,  with  reasonable  certainty,  every  essential  part  of  tha 
agreement,  and  that  the  plaintifft  were  entitled  to  judgment." 

The  principal  case  was  carried  to  the  court  of  errors  on  a  special  Terdiot^ 
and  is  reported  in  14  Johns.  484,  under  the  title  of  Executors  <^  CUuon  v. 
MerriU,  Here  the  point  was  again  raised  that  the  agreement  was  not  signed 
by  both  parties,  and  Chancellor  Kent,  giving  the  opinion  of  the  courts  says: 
«Claaon's  name  was  inserted  in  the  contract^  by  his  authorised  agents  and  if 
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it  w«re  admitted  that  the  name  of  the  other  party  was  not  there  by  their  di« 
rectum,  yet  the  better  opimon  ia,  that  Claaon,  the  party  who  ia  sought  to  be 
chaiged,  ia  eatopped,  by  hianame,  from  aaying  that  the  contraot  waa  not 
dnly  aigned  within  the  purview  of  the  atatate  of  franda;  and  that  it  ia  aoffi* 
cient^  if  the  agreement  be  aigned  by  the  party  to  be  charged.  It  appeara  to 
me,  that  thia  ia  the  reanlt  of  the  weight  of  anthority,  both  in  the  ooorta  of 
law  and  eqnity.    •    •    • 

Clason,  who  aigned  the  agreement,  and  ia  the  party  sought  to  be  charged, 
ia,  then,  according  to  the  anthoritiea,  bound  by  the  agreement,  and  he  can* 
not  aet  np  the  atatate  in  bar.  But  I  do  not  deem  it  abaolutely  neoeasary  to 
place  the  cause  on  thia  ground,  though,  aa  the  question  waa  raised  and  dis- 
ensaed,  Ithought  it  would  be  useful  to  advert  to  the  moat  material  caaea,  and 
to  tiaoe  the  doctrine  through  the  course  of  authority.  In  my  opinion,  the 
objeeticn  itaelf  is  not  well  founded  in  point  of  fact." 

The  queation  waa  also  raised  aa  to  whether  a  writing  in  lead  pencil  waa 
aofBcient;  and  passing  on  thia  the  chancellor  aays:  "The  statute  of  frauds, 
in  respect  to  such  contracta  aa  the  one  before  us,  did  not  require  any  formal 
and  Bolemn  inatrument.  It  only  required  a  note  or  memorandum  which  im« 
porta  an  informal  writing  done  on  the  spot,  in  the  moment  and  hurry  and 
tumult  of  commercial  business.  A  lead  pencil  is  generally  the  most  aooessi- 
Ue  and  convenient  instrument  of  writing,  on  auch  occasions,  and  I  see  no 
good  reaaon  why  we  should  wish  to  put  an  interdict  on  all  memoranda  writ- 
ten with  a  penoiL  I  am  persuaded  it  would  be  attended  with  much  inconve- 
nience, and  afford  more  opportunitiea  and  temptation  to  parties  to  break  faith 
with  Mch  other,  than  by  allowing  writing  with  a  pencil  to  stand.  It  is  no 
doabt  very  much  in  use.  The  courts  have  frequently  seen  such  papers  be- 
fofe  them,  and  have  alwaya  assumed  them  to  be  valid.  This  is  a  sanction 
not  to  be  diaregazded.** 

The  principal  caae  ia  followed  on  thia  point  in  Myert  y.  Vanderbdl^  84  Pa. 
8t.  610^  decided  in  1877,  where  Merour,  J.,  saya:  "Writing  is  the  expression 
of  ideaa  by  viaible  letters.  It  may  be  on  paper,  wood,  atone,  or  other  mate* 
liaL  Hie  ten  commandmenta  were  written  with  the  finger  of  God  on  tablea 
of  atone:  Exod*  xzzi,  18.  The  general  rule  undoubtedly  is,  that  wherever  a 
atetnte  or  usage  requires  a  writing  it  must  be  made  on  paper  or  parchment; 
bat  it  ia  not  essentially  necessary  it  be  in  ink;  it  may  be  in  pendL  Thia 
view  is  auatained  by  numerous  authoritiea  aa  applied  to  contracta  generallys 
GhittyonContr.  91;  J^eryv,  WalUm^  2  Eng.  Com.  L.  H.  386;  OrapY.  Phyak^ 
11  Id.  443;  MerrUt  v.  CZoson,  12  Johns.  102;  Clatm  v.  BaUty,  14  Id.  490. 
The  aamerule  appliea  to  promissory  notes:  Byles  on  Bills,  134;  Story  cm 
From.  Notes,  sec  11;  Qray  v.  Phytic^  ntpra;  Oloaaon  y.  Steams^  4  Vt.  11; 
Pa^iric^y.  Dot^  20  Id.  499;  ^roumv.  ^vteAerf*  ^anl:,  6  Hill,  443.** 

In  regard  to  m(fnmg,  ao  aa  to  comply  with  the  statute,  it  is  thus  stated  in 
Brown  on  Stat  of  Frauda,  aec  365:  "The  requiaition  of  the  atatute  in  the 
fourth  section,  is  that  the  memorandum  be  aigned  by  the  party  to  be  ekargecL 
And  it  ia  now  uniformly  held  that,  under  thia  dauae,  the  aignature  of  the  de« 
fendant  alone,  or  the  party  who  ia  to  be  charged  upon  the  agreement,  is  suf- 
ficient, aUhon^,  aa  we  ahall  see  hereafter,  it  ia  necessary  in  another  view, 
that  the  plaintiff,  or  party  in  whoae  favor  the  engagement  is  made,  be  desig- 
nated in  the  memorandum.  In  the  seventeenth  section,  relating  to  the  sale 
of  goods,  etc,  the  word  parties,  in  the  plural,  is  uaed;  and  from  this  differ- 
ence it  appeara  to  have  been  once  conaidered  that  both  muat  aign  a  memoran- 
dum, to  be  ^i"<i^«g  under  that  section.  Later  decisions,  however,  reject  the 
diatiiDction,  and  place  both  sections  under  the  same  oonatruction;  and,  in- 
deed, aa  we  have  taken  the  liberty  to  remark  once  or  twice  before,  it  would 
Aic  Dae  TOL.  TIL— 19 
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be  tfuttiifattly  miMle^  even  if  it  were  poisible  with  oomisteiiqy,  to  beae  broAd 
rolee  of  interprefaitum  npcm  mere  litenl  yariatiomi  in  the  langnage  of  differ- 
ent parts  of  an  enaotment  so  incoherently  drawn  as  the  statote  ef  franda  and 
peijoriea." 

That  the  agreement  is  sofBoient,  and  may  be  enf ovoed,  if  signed  by  the 
party  to  be  ohaxged,  ia  held  in  Juitiee  y.  Lang^  mipra;  Va$mmiU  y.  Edwards, 
iSCaL  458;  Old  Cokmp  R  R  r.  Svana,  9 Qtbj,  7&i  Shier  t.  SnM,  117 
Mass.  96;  Lowry^.  Mehe^,  10  Watts,  887;  Bony  r.  Cfoamb€^  I  Petsn^  640; 
Jokmton  y.  Buek^  6  Vroom,  888. 


Saltus  v.  Ocean  Ins.  Go. 

[la  JOBWOH.  107.] 

Dorr  ur  Banor  to  Oaboo  whxn  Disabled.— The  master  is  bound,  wbsa 
the  ship  beoomes  disabled  dnring  her  voyage,  to  procure  another  yossel, 
if  in  his  power,  to  bring  the  cargo  to  the  port  of  destination;  bat  he  is 
not  boond  to  seek  another  vessel  out  of  the  port  of  distress,  or  oat  of  a 
port  immediately  contigaons  thereta 

fiaoovKBT  lOB  Total  Loss.— A  policy  was  made  on  freight  from  Biga  to  New 
York.  The  balk  of  the  cargo  consisted  of  hemp,  and  the  residae  of  maoa* 
faetared  goods  and  iron.  The  vessel  sprang  a  leak  and  pat  into  KinaiUe 
in  distre8i^  where,  after  a  sarvey,  she  was  f oand  incapable  of  prosecating 
her  voyage^  nnless  repaired  at  an  expense  equal  to  her  valne;  and  the 
master,  with  the  advice  of  the  merohanta  and  others  at  Einsale,  sold  the 
hemp  there,  and  shipped  the  residae  of  the  caigo  in  another  vessel  to 
New  York,  which,  however,  was  not  capable  of  taking  more  than  one 
third  of  the  hemp,  as  there  was  no  machinery  to  pack  and  stow  it  in  the 
p^fia^n  mode.  It  was  held  that  the  insared  were  entitled  to  recover 
for  a  total  loss  of  the  freight,  it  not  appearing  that  the  goods  re-ehipped 
had  reached  New  Toric,  or  that  any  freight  had  been  earned. 

AonoN  on  a  policy  of  Beven  ihousand  dollars  upon  the  freight 
of  the  ship  *'  Hudson,"  at  and  from  Biga  to  New  York.  The 
cargo  consisted  of  fifteen  tons  of  manufactured  goods,  eighty 
tons  of  iron  and  a  certain  quantity  of  hemp.  The  master  testi- 
fied that  the  ship  sailed  from  Biga,  in  Bussia,  in  October,  1810, 
for  New  York.  In  the  North  sea  she  experienced  boisterous 
weather  and  began  to  leak,  so  much  so,  that  when  off  the  Irish 
coast  it  was  found  necessary  to  put  into  Einsale  to  repair,  where 
ehe  arrived  in  November,  and  was  there  surveyed  and  repaired 
without  unlading  her  cargo.  On  the  twenty-eighth  of  Decem- 
ber, she  set  sail  for  New  York,  and  after  proceeding  about  five- 
hundred  miles  she  encountered  heavy  winds  and  sea,  by  which 
ehe  sprung  a  leak  so  that  she  could  not  be  kept  free  with  both 
pumps.  It  became  necessary,  therefore,  to  seek  a  port  of 
safety.  He  was,  however,  advised  by  the  commander  of  an 
English  frigate  to  abandon,  but  he  returned  to  Kinsale  in  Janu- 


Jan.  1815.]         Sai/fos  t;.  OcEkS  Ins.  Oo.  291 

9rj,  1811,  and  ran  the  ship  into  fhe  mud  to  prerent  her  sinking. 
Another  rarrey  was  then  made,  and  it  was  found  the  cost  of 
repairing  wonld  be  almost  equal  to  her  valae.  The  cargo  was 
then  landed  and  the  yessel  sold  at  auction.  During  this  surrey 
her  timben  were  found  rotten.  The  master  stated  that  had  he 
known  this  state  of  the  yessel  he  would  not  haye  loft  Biga  at 
that  season  of  the  year,  without  having  her  thoroughly  repaired, 
which  could  hare  been  done  there  at  half  the  expense  which  it 
would  cost  at  Einsale.  He  had  no  doubt  that  in  ordinary 
weather  the  yessel  could  have  safely  performed  the  yoyage. 
From  his  subsequent  knowledge  of  the  vessel  he  was  led  to  be- 
lieve that  when  she  left  Biga  die  was  insufficient  for  the  voyage, 
though  she  might  have  been  competent  for  a  summer  voyage; 
«nd  at  the  time  of  her  departure  her  sails  and  rigging  were  in 
good  order,  and  were  so  when  she  was  sold  at  Einsale, 

The  master  hired  a  Baltimore  vessel,  for  two  hundred  pounds 
sterling,  at  Einsale,  to  bring  home  the  manufactured  goods 
and  iron,  composing  part  of  the  Hudson's  cargo.  This  vessel 
was  not  one  fourth  loaded,  but  the  hemp  could  not  have  been 
taken  out  of  the  Hudson  in  bales;  and  the  rebinding  and  stow- 
ing it  in  another  ship  would  have  been  equal  to  its  value. 
There  were  only  two  other  American  vessels  at  Einsale,  neither 
of  which  was  bound  to  the  United  States,  and  they  had  cargoes. 
There  were  twelve  or  more  American  vessels  at  Cork,  which  is 
sixteen  miles  from  Einsale.  The  master  made  no  attempt  to 
procure  any  of  them  to  bring  home  the  hemp,  which  he  sup- 
posed they  would  have  done  on  a  freight.  The  hemp  was 
landed  and  sold  at  auction  at  Einsale.  In  disposing  of  the 
hemp  the  master  acted  by  the  advice  of  a  mercantile  house  and 
two  American  captains  there.  The  Hudson,  on  her  arriving  at 
Einsale,  had  performed  about  one  third  of  her  voyage.  The 
goods  on  board  the  vessel  chartered  at  Baltimore,  on  arrival  in 
New  York  were  seized  by  the  collector  of  the  customs. 

Several  witnesses  for  the  defendants,  acquainted  with  the 
Russia  and  Irish  trade,  stated  their  opinion  that  the  hemp 
might  have  been  packed  with  jack-screws;  that  in  consequence 
of  the  non-intercourse  law  it  might  have  bedn  reshipped  to  this 
countzy  for  a  fourth  or  an  eighth  of  the  usual  freight,  and  that 
four  tenths  of  the  voyage  whs  performed  from  Biga  to  Einsale 
as  to  the  distance.  It  was  agreed  that  the  amount  of  general 
average,  if  any  was  claimable,  should  be  adjusted  by  persona 
to  be  appointed  by  the  court. 

The  jury  were  charged  that  if  they  found  the  vessel  sea* 
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worthy,  and  if,  in  their  opiziion,  the  hemp  coold  not  be  re-: 
shipped  in  a  meiohantable  condition,  or  the  expenses  of  reship- 
ment  and  transportation  to  New  York  in  another  yessel,  would 
have  increased  the  freight  to  more  than  a  moiety  of  the  freight 
as  valued  in  the  policy,  they  ought  to  find  a  verdict  for  the 
plaintifis  for  the  amount  insured,  as  for  a  total  loss,  deducting 
a  pro  rata  freight  from  Biga  to  Kinsale,  being  four  tenths  of 
the  voyage  insured,  and  that  the  defendants  were  not  entitled 
to  any  allowance  or  deduction  on  account  of  the  iron  and  man- 
ufactured goods  which  were  transported  to  New  York  in  an- 
other vessel. 

The  jury  found  a  verdict  for  the  plaintiffs  for  a  total  loss, 
after  deducting  a  pro  rata  freight  of  four  tenths,  and  a  general 
average  to  be  adjusted  by  the  court. 

A  motion  was  made  to  set  aside  the  verdict  and  for  a  new 
trial. 

Oriffin,  for  defendants,  contended;  1.  That  the  vessel  was 
not  seaworthy  when  the  policy  attached;  2.  That  the  assured 
ought  to  have  sent  home  the  whole  cargo  by  another  vessel 
Abbot,  195;  Schifffelin  v.  New  York  Ins.  Co.,  9  Johns.  21;  8 
If  the  insured  were  unable  to  bring  home  the  whole  cargo  in 
another  vessel  or  vessels,  their  inability  to  do  so  arose  from  the 
peculiar  nature  of  the  cargo,  which  circumstance  ought  not  to 
affect  the  insurers:  3  Johns.  Cas.  93;  1  Id.  293;  8  Johns.  321; 
4.  That  the  defendants  were  entitled  to  an  allowance  or  deduc- 
tion for  that  part  of  the  cargo  which  arrived  at  New  York: 
Abbot,  244;  Park,  70,  71 ;  2  Johns.  Oas.  233. 

Hoffman  and  T,  A.  Emmet^  contra. 

By  Court,  Yatbs,  J.  There  can  be  no  reasonable  doubt  of 
the  seaworthiness  of  the  vessel  when  the  policy  attached.  The 
captain  does  not  declare  satisfactorily  what  her  situation  really 
was  when  she  left  Biga ;  but  is  explicit  as  to  her  ability  to  perform 
the  voyage  had  he  experienced  ordinary  weather;  and  he  says 
that  a  perfectly  sound  vessel  would  hardly  have  withstood  the 
storm  he  experienced;  yet,  if  he  had  known  her  situation,  he 
would  not  have  gone  in  her.  This  opinion,  however,  appears 
to  be  formed  altogether  on  the  discovery  of  the  decayed  tim- 
bers in  her  at  Eiusale.  The  carpenter  states  that  the  rottenness 
of  those  timbers,  in  the  part  of  the  vessel  described  by  the 
master,  could  not  make  ber  uuseaworthy,  as  little  or  no  stress 
could  come  on  the  place  where  they  wore  found.  The  weight 
of  evidence  appears  decidedly  in  favor  of  her   seaworthiness; 
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and,  of  couxse,  wananted  the  yerdiot  of  fhe  jnxy,  and  (hey 
having  paesed  upon  it,  their  decision  ought  to  be  oonclnsiTe. 
The  policy  being  on  freight,  it  is  urged  that  the  master  ought 
to  haye  sent  home  the  whole  cargo  by  another  vessel  or  yessels. 

That  the  master  has  a  right  to  hire  another  yessel,  and  carry 
on  the  cargo,  so  as  to  entitle  him  to  his  freight,  has  at  all  times 
been  allowed;  and  the  decision  of  this  court  in  ScMeffdin  y. 
Hew  York  Ins,  Co.^  9  Johns.  21,  establishes  the  principle  that 
it  is  his  duty  to  find  another  vessel  by  which  to  carry  the  goods 
to  the  place  of  destination,  if  it  is  in  his  power  to  do  so.  It 
never  was  intended  by  this  decision  to  make  it  incumbent  upon 
the  master  to  procure  a  vessel  elsewhere,  out  of  the  port  of  dis- 
troflo,  or  out  of  a  port  immediately  contiguous;  and  such  limita- 
tion is  pexf  eetly  coxrect,  because  the  extension  of  this  rule,  as 
contended  for,  would  be  attended  with  insurmountable  diffi- 
culties and  embarrassments  to  masters.  In  the  present  case  he 
would  have  been  obliged  to  travel  sixteen  miles,  the  distance 
between  Einsale  and  C!ork,  and  what  his  conduct  ought  to  be, 
if  the  distance  had  been  greater,  could  not  be  ascertained.  It 
would  be  requiring  an  act  as  a  duty,  the  extent  of  which  the 
master  could  not  at  all  times  know  or  understand.  A  due  re- 
gard, therefore,  to  the  protection  of  masters  of  vessels,  as  well 
as  the  interest  of  the  assured,  renders  some  limitation  indis- 
pensable; and  that  must  necessarily  be  by  confining  the  inquiry 
or  search  for  another  vessel  to  the  same  port,  and  no  other, 
unless  it  be  a  port  contiguous  and  at  hand.  In  this  case,  on 
Tessel  could  be  obtained  at  Einsale;  he  was,  therefore,  under 
no  obligation  to  procure  one  at  Oork;  and  such  being  the  true 
and  cotrect  definition  of  the  master's  duty,  it  was  not  necessary 
for  the  plaintiff  to  show  that  the  attempt  had  been  made  to  pro- 
cure a  yessel  at  Cork.  Admitting,  however,  that  it  would  be 
the  captain's  duty  with  an  ordinary  cargo  to  procure  a  vessel  at 
Cork  to  send  it  on,  no  such  obligation  could  possibly  exist  in 
this  case,  as  the  situation  of  the  cargo  rendered  a  reHihipment 
improper. 

It  appears  evident  that  the  master,  throughout  the  whole  busi- 
ness, acted  in  good  faith.  He  consulted  one  of  the  most  respect- 
able mercantile  houses  at  Cork,  as  well  as  two  American  captains, 
who  were  there  at  the  same  time,  and  who  saw  the  situation  of  the 
cargo.  They  all  concurred  in  advising  the  sale  of  the  hemp, 
no  doubt  from  a  conviction  that  to  cany  it  to  the  place  of 
destination  would  be  detrimental  to  the  owners.  It  appears 
that  it  would  have  required  three  or  four  yessels  of  the  Hud- 
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son's  size  to  taike  it,  in  conseqnenoe  of  its  elastioii^,  and  that 
the  Friendship  oonld  hare  carried  bnt  thirty  tons  of  it  The 
captain  could  not,  therefore,  be  chaigeable  with  negligence  for 
not  separating  the  article,  and  shipping  so  small  a  part  of  it 
loose,  and  at  an  extra  expense,  when  obliged  to  dispose  of  the 
residue.  It  would  have  been  a  measure  manifestly  against  the 
interest  of  the  owners;  for  all  the  witnesses  agree,  that  a  xe- 
shipment  of  the  hemp,  in  a  merchantable  condition,  would  haye 
increased  the  expense  enormously;  and  some  of  them  declare, 
that  to  stow  it  in  a  yessel,  as  it  had  before  been  in  the  Hudson, 
would  have  made  the  expense  equal  to  its  Talue,  for  the  want  of 
proper  machinery  for  the  purpose  at  Einsale;  and  such  must 
have  been  the  opinion  of  the  jury  under  the  directions  giyen 
them,  and  expressed  by  their  verdict,  that  those  expenses  would 
have  amounted  to  a  sum  so  extxayagant  as  to  forbid  a  xeship* 
ment  with  such  a  cargo.  It  is,  therefore,  to  say  the  least,  ex- 
tremely  questionable  whether  the  master,  who  acted  in  good 
bith,  was  not  perfectly  justifiable.  Having,  howeyer,  before 
shown  that  the  inquiry  ought  to  be  confined  to  the  same  port, 
or  one  contiguous  to  it,  it  is  not  necessary  to  dedde  this  cause 
on  any  other  ground.  It  is  contended  that  the  underwriters 
ought  to  be  allowed  the  amount  expended  on  account  of  a  part 
of  the  cargo  which  reached  its  port  of  destination. 

They  are  certainly  not  entitled,  upon  any  principle,  to  a  de- 
duction beyond  a  proportionate  allowance  for  freight  actually 
earned;  and  to  authorize  such  deduction,  it  was  incumbent  on 
the  defendants  to  show  that  those  articles  had  been  deliyered  to 
ihe  plaintiflb  at  the  port  of  destination,  or  to  bring  home  to  them 
notice  of  their  arrival  and  seizure;  but  no  deliyeiy  or  notice  to 
them  appeared  on  the  trial.  They  therefore  oannot  daim  a 
eompensation  in  this  instance. 

Judgment  for  the  plaintifb. 


Gabliok  V.  Jambs. 

ru  JomnoH,  146.] 

FteriBTr  nr  Puidob.— A  piximinory  note  of  a  third  pennn,  d»porited  by  a 
dohtar  with  hiB  creditor  m  ooUateral  security  for  a  deht»  is  a  pledge  la 
which  the  pawnee  has  merely  a  special  property,  the  general  ownership 
remaining  in  the  pawnor. 

BlOBT  OF  Pawhxb  to  Sbll.— Where  the  pledge  is  for  an  indefinite  period, 
the  pawnor  shonld  be  oalled  on  to  redeem  before  the  pawnee  can  dispose 
of  the  property,  and  if  he  is  absent^  or  cannot  be  found,  judicial  pro* 
oeedhigi  ahonld  be  had  to  bar  Ms  ri|^  of  redsmptifln. 


Jan.  1816.]  Qabugk  v.  Jambb.  296 

AoxiDH  on  the  case*  The  faoia  are  stated  in  the  opinion.  A 
T«rdict  -WBB  taken  for  the  plaintiff  hf  eonsent,  Bobjeot  to  the 
opinion  of  the  oonrt. 

H.  Bleecker,  for  plaintift 

By  Oonrt,  Tbdiip0oh,  0.  J.  The  plaintiff  and  one  Mmpl^ 
being  indebted  to  James  &  M'Oabe  on  a  balanoe  of  aoooont  for 
merdbandise,  the  plaintiff  left  "with  the  defendant  as  collateral 
eeenzily  a  note  drawn  by  Seth  Oarliok  to  him,  for  six  hondred 
doUars,  dated  the  first  of  November,  1802.  Some  time  in  the 
year  1810  the  defendant  gave  up  the  note  to  Seth  Oarliok  for 
three  hundred  dollars;  and  this  suit  is  brought  to  reooyer  the 
difference  between  the  amount  of  the  note,  and  balance  of 
aooounts  due  to  James  &  M'Oabe.  That  the  note  thus  de- 
posited with  the  defendant  is  to  be  considered  and  treated  as  a 
pledge,  cannot  admit  of  a  doubt.  It  was  deliyered,  with  a 
right  to  detain  it  as  collateral  security,  for  the  balance  due 
James  &  ITOabe.  But  the  legal  property  did  not  pass.  The 
general  ownership  remained  with  the  plaintiff,  and  the  defend- 
ant only  acquired  a  special  property  therein;  and  if  so,  he  has 
clearly  exceeded  his  authority  in  disposing  of  it  as  he  has  done. 

In  the  Tcry  aUe  and  learned  examination  of  the  rights  and 
duties  of  a  pawnee,  in  the  case  of  Cortdyou  t.  Lanmng,  2  Oai* 
Gas.  200  [see  note,  infra]^  most  of  the  law  on  the  subject  of 
pledges  has  been  collected.  And  I  beliere  it  may  be  safely 
affirmed  that  no  case  is  to  be  found  where  the  deposit  was  for 
an  indefinite  time,  as  it  was  in  the  case  before  us,  that  the  sale 
or  disposition  of  the  pledge  by  the  pawnee,  without  first  calling 
upon  the  pawnor  to  redeem  has  been  held  good.  It  may  be 
said  here,  as  was  said  in  that  case,  that  it  is  unnecessary  to 
decide  in  what  manner  this  call  is  to  be  made  or  how  the 
pledge  is  to  be  disposed  of  in  case  of  the  pawnor's  default  to 
redeem;  for  in  this  case  the  pawnor  was  not  called  upon,  in 
any  manner  whateyer,  to  redeem.  It  was  urged  on  the  argu- 
ment that  this  could  not  be  done  because  the  plaintiff  had 
absconded.  If  notice  to  redeem  could  not  haye  been  given 
personally  to  the  plaintiff,  the  disposition  of  the  pledge  should 
have  been  authorized  and  sanctioned  by  judicial  proceedings. 
The  authority  of  the  defendant,  with  respect  to  the  note,  could 
extend  no  further  than  to  receiving  the  mon^  due  upon  it, 
without  first  calling  upon  the  plaintiff  in  some  way  to  redeem* 
The  money,  when  received,  would  be  a  substitute  for  the  note. 
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and  to  be  held  upon  the  same  termSy  and  sabject  to  the  same 
rights  and  daties  as  the  note.  And  if  the  defendant  undertook 
to  compromise  with  the  drawer  of  the  note,  and  reoeived  a  less 
sum  than  was  due,  he  did  it  at  his  peril,  as  he  acted  without 
authority. 

Although  it  is  admitted  in  the  case  that  the  defendant  acted 
in  good  faith,  it  is  difficult  to  discover  the  reason  of  his  making 
the  sacrifice  he  did  in  accepting  of  less  than  one  half  the  sum 
due  upon  the  note;  for  it  is  in  proof  that  the  settlement  was 
made  with  Seth  Garlick,  personally,  and  that  he  was  at  the 
time  abundantly  able  to  pay  the  full  amount  of  the  note.  It 
was  urged,  on  the  part  of  the  defendant,  that  the  plaintiff 
might  still  call  upon  Seth  Oarlick  for  the  balance  due  upon  the 
note,  as  the  payment  made  by  him  being  for  a  less  sum  than 
was  due,  it  would  not  operate  as  a  discharge  of  the  note.  Ad* 
mitting  this  to  be  correct,  it  will  not  exonerate  the  defendant  if 
he  has  so  disposed  of  the  pledge  as  to  make  himself  responsi- 
ble. A  parly  may  haye  two  remedies  for  an  injuiy,  and  may 
elect  which  to  pursue. 

In  whateyer  light,  therefore,  the  case  is  viewed,  the  plaintiff 
is  entitled  to  recover,  and  must  have  judgment  for  five  hundred 
and  twenty-five  dollars,  being  the  difference  between  the  amount 
of  the  note  and  the  balance  of  account  due  from  Murphy  and 
Oarlick  to  James  &  M'Oabe,  according  to  the  stipulation  of  the 
parties.  Several  other  questions  would  appear  to  arise  out  of 
the  case  as  presented  to  the  court,  but  they  were  abandoned  on 
the  argument. 

Judgment  for  the  plaintiff. 


That  a  pawnee  oaonot  sell  without  giving  notioe  to  the  pawnor,  is  leid  down 
in  the  leading  case  of  Markham  v.  JaucUm,  41  K.  T.  235. 

In  CofieZyotf  v.  Laming,  2  CaL  Gas.  200^  lefened  to^  the  law  legazding 
pledgee  ie  learnedly  examined  by  Kent^  J.  This  was  an  action  of  assumpsit 
nnder  the  following  oiroomstanoes.  On  the  twenty-ninth  of  April,  1786,  one 
Antill  deposited  with  the  defendant  a  oertain  note  taking  from  him  a  reoeipt» 
which  stated  the  nominal  amoont  of  said  note,  and  the  debt  for  which  it  was 
given  as  security.  The  defendant  in  October,  1788,  disposed  of  the  note  at  the 
highest  market  price  that  could  be  obtained.  In  1701,  or  1792,  Antill  died, 
and  admimstrstion  being  granted  to  the  plaintiff,  he  in  1799,  went  to  the 
defendant's  house  to  demand  the  certificate,  but  in  consequence  of  the  de- 
fendant's illness,  he  could  not  be  seen.  There  was  no  evidence  that  the 
plaintiff  had  any  money  at  the  time  to  tender  to  the  defendant. 

The  opinion  of  the  court  was  delivered  by  Kent,  J.,  in  which  he  discuBsed; 
1.  The  right  to  dispose  of  the  security;  2.  Whether  the  property  in  the 
pledge  had  become  absolute  by  the  death  of  the  pledgor;  3.  Whether  a  tender 
was  requirite  before  suit^  and,  4b  Whether  the  measure  of  damages  was  in  the 
discretion  of  the  jury. 
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Kent,  J.  The  two  fint  qa«stions  raiaed  in  this  oaaa,  refpeot  the  rights  of 
the  pertiee  over  the  depredatioii  note  thna  deposited  with  the  defendant;  the 
one  olajming  a  xi^t  to  redeem,  and  the  other  to  sell  it;  eaeh  reciprocally 
denying  the  other^a  pretentioni.  Bat  the  books  involve  the  inqnirsr  in  con* 
flidenble  doubt  and  diffioolty  in  the  disonssion  of  these  questiona»  nor  do  the 
English  courts  appear  to  have  defined  and  settled  them  with  their  usual 
accuracy  and  preeision. 

The  note  in  question  came  under  the  strict  definition  of  a  pledge:  Dig.  lib. 
13,  tit  7,  sec  0;  1  HuK  291,  sec  15;  Brooke's  Ab.  tit  Fledges,  20;  2  Vea. 
Jun.  378;  1  Powell  on  Mortg.  3;  Braoton,  99  K  It  was  delivered  to  the  de- 
fendant with  a  right  to  detain,  as  a  security,  for  his  debt,  but  the  legal 
property  did  not  pass,  as  it  does  in  the  case  of  a  mortgage,  with  a  condition 
of  a  defeasance.  The  general  ownership  remained  with  the  intestate,  and 
only  a  special  property  passed  to  the  defendant  It  is,  therefore,  to  be  dis- 
tinguished from  a  mortgage  of  goods,  for  that  is  an  absolute  pledge,  to  be- 
oome  an  absolute  interest  if  not  redeemed  at  a  fixed  time.  Besides,  delivery 
is  essfmtial  to  a  pledge,  but  a  mortgage  of  goods  is,  in  certain  cases,  valid 
without  delivery.  The  mortgage  and  the  pledge^  or  pawn  of  goods  seem, 
however,  genendly  to  have  been  confounded  in  the  books,  and  it  was  not 
until  lately  that  this  just  discrimination  has  been  well  attended  to  and  ex- 
plained. I  find  no  diificulty  in  saying  that  the  defendant  had  no  authority 
to  seU  the  pledge  at  the  time  he  sold  it  It  was  at  that  time,  an  illegal  con* 
veniotk  of  the  intMate's  property.  The  pledge  was  delivered  without  any 
apeeified  time  of  payment  or  redemption.  It  waa  to  remain  in  the  defendant's 
hands  to  be  deUversd  upon  payment.  The  cases  relied  on  by  the  defendant's 
oonnael  admit,  that  in  such  a  case,  the  pawnor  has  his  whole  life-time  to  re- 
deem. If  this  be  so,  the  defendant  had  no  right  to  sell  during  the  pawnor's 
life,  because  the  one  right  would  be  inconsistent  with  the  other.  The  ex- 
pression, however,  that  the  pawnor  has  his  life,  as  a  time  to  redeem,  where 
no  time  of  redemption  is  fixed,  must  be  taken  with  this  qualification,  that  the 
defendant  does  not,  in  the  mean  time,  call  upon  him  to  redeem.  This  he 
certainly  must  have  a  right  to  do.  The  manner  in  which  that  call  is  to  be 
made,  luid  in  case  of  the  pawnor's  default,  the  manner  of  disposal  of  the 
pledge,  are  distinct  points  which  I  need  not  now  discuss,  be«mse  in  the 
pvesent  case,  no  call  whatever  waa  made  upon  the  intestate,  previous  to  the 
•ale  of  the  note.  There  is  no  instance  to  be  found,  in  case  of  a  deposit,  for 
«n  indefinite  time,  where  the  pawnee  sold  in  the  life-time  of  the  pawnor,  and 
without  making  a  previous  demand,  that  such  sale  was  held  good.  The  sale 
by  the  defendant  was,  therefore,  clearly  unauthorised  and  illagaL 

The  next,  and  the  more  difficult  question  is,  whether  the  representatives  of 
the  pawnor  have  a  right  to  call  upon  the  defendant  to  restore  the  pledge  or 
its  equivalent  That  the  intestate  had  such  a  right  is  not  to  be  disputed,  and 
the  point  is,  whether  it  be  such  a  right  of  action  as  died  with  the  person,  or 
whether,  as  in  all  other  cases  of  a  right  of  action,  not  founded  on  a  personal 
tort,  it  descended  to  the  plaintiff  If  the  right  of  action  did  not  descend, 
this  will  be  the  first  case,  I  apprehend,  that  ever  existed  in  which  the  remedy 
for  the  conversion  of  one's  property  was  limited  to  the  life-time  of  the  party 
injured.  But  it  is  said  to  be  immaterial  what  was  the  defendant's  conduct  in 
respect  to  the  pledge,  since  where  no  time  waa  fixed,  the  pawnor  must  redeem 
in  his  life-time,  and  if  he  dies  without  redeeming,  the  property  in  the  pledge 
becomes  absolute  in  the  pawnee.  This  last  proposition  has  so  much  counte* 
nance  in  the  books  that,  to  determine  on  its  validity,  it  will  be  necessary  to 
bestow  a  considerable  attention  on  the  cases,  and  if  I  am  not  greatiy  mis* 
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taken  the  reealt  will  show  that  it  is  whoUy  destitate  of  any  eolid  foandatioa* 
[Here  the  aathority  of  eereial  eases  was  examined,  and  the  opinion  prooeeds.) 
From  this  reriew  of  the  eases  I  oondnde  that  whatever  right  to  redeem  ex- 
isted in  the  pawnor  at  his  death,  that  xi^t  descended  entire  and  nnimpaired 
to  his  representative.  There  are  two  decisions  folly  to  this  e£Eioct,  and  there 
is  not  a  decision  to  the  contruy,  or  one  which  establishes  that  if  no  time  be^ 
limited  to  redeem  a  pawn,  the  right  to  redeem  is  extinguished  by  the  pawn* 
or's  death.  ' 

The  third  point  raised  in  this  case  is  as  to  the  necessity  of  payment  or  ten* 
der  of  the  mon^  loaned  previoos  to  the  commencement  of  the  soit.  11i» 
payment  of  the  money,  and  the  retnm  of  the  pledge,  were  to  be  ccnonrrent 
acts,  to  be  performed  by  each  party  at  the  same  time  and  place.  Each  rnnsfe 
show  a  capacity  and  readiness  to  perform,  and  yet  neither  was  to  tmst  tli» 
other  personally.  The  one  was  not  actoaUy  to  part  with  his  money,  unlesa 
the  other  at  the  same  time  showed  a  capacity  and  readiness  to  retnm  the 
pledge;  nor  was  the  one  to  retom  the  pledge  nntil  the  other  showed  at  the 
same  time  the  likecapacity  and  readiness  to  pay  the  money;  the  acts  bein^p 
redprocal,  and  one  dependent  upon  the  other.  Bat  when  one  party  has  in* 
capacitated  himself  to  perform  his  part  of  the  contract,  there  is  no  need  of 
the  other  coming  forward  at  the  time  to  makea  tender,  or  to  show  himself  in 
a  capacity  to  pay,  because  it  would  be  a  nugatory  act  which  the  law  will 
never  require.  If  the  one  party  di»eharge8  the  other  from  a  performance,  by 
saying  he  will  not  perform  on  his  part  (and  voluntarily  and  tortiously  render- 
ing himself  unable  to  perform  his  part  is  equivalent  to  such  disdhaige),  it  i» 
well  understood  that  it  is  not  nocesaaiy  for  the  other  party  to  go  forward. 
This  was  so  decided  in  the  case  of  «/<me«v.  BarhUy,  Doug.  684^  and  thesam» 
principle  has  frequently  been  advanced  in  other  cases.  [See  in  point  Kenmedft 
▼.  Kennedy,  5  Am.  Dec.  629.] 

The  last  question  is  as  to  the  rule  of  damages.  If  the  direction  of  th» 
judge  was  correct,  or  if  the  rule  is  to  be  given  by  the  oourti  then  the  verdict 
is  to  stand,  and  to  be  made  conformable  to  such  rula  But  if  the  damagaa 
are  to  be  considered  as  in  any  degree  subject  to  the  discretion  of  the  jury  a. 
new  trial  is  to  be  awarded.  There  is  no  doubt  but  that  the  measure  of  dsm- 
ages  is  sometimes  a  question  of  law,  but  more  frequently  it  is  to  be  left  at 
large  to  the  discretion  of  a  jury.  In  cases  where  there  is  a  criterion  for  an 
accurate  computation,  that  criterion  must  be  followed,  and  it  becomes  then  ik 
rule  of  law. 

The  value  of  the  depreciation  note  is  the  measure  of  damages  in  the  present 
case;  and  the  only  question  is,  how  that  value  is  to  be  ascertained.  If  it  ia 
to  be  ascertained  from  the  face  of  the  note;  or  from  what  time  is  that  value 
to  be  computed  ?  There  must  be  some  rule  or  principle  on  the  subject^  and 
that  principle^  whatever  it  may  be,  is  a  question  of  law,  and  not  of  an  arbi- 
trary <uf  Wntum  discretion  of  the  jury.  A  great  part  of  our  common  law 
jurisprudence  is  only  a  collection  of  principles,  to  be  selected  and  applied  to 
particular  cases,  by  the  discernment  and  diligence  of  the  courts.  I  have  no 
doubt  the  rule  in  the  present  case  is  a  rule  of  law,  and  the  only  examinatioa 
is  to  discover  it. 

The  direction  at  the  trial  was,  the  value  of  the  certificate  in  1799,  wheik 
the  plaintiff  went  to  make  a  demand.  This  must  not  be  understood  to  meaa 
that  the  cause  of  action  arose  then.  From  that  ground,  the  direction  wouki 
have  been  erroneous.  Putting  out  of  view  the  previous  sale,  the  plaintiff  haa 
not  shown  a  cause  of  action  by  bis  act  in  1799,  for  he  ought  at  least  to  have 
shown  that  he  went  with  a  readiness  and  a  capacity  to  pay.  The  mental  ina* 
bility  of  the  defendant^  may  have  rendered  him  incapable  of  reosiviog  tm 
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aetoal  dwnimd  from  the  pUintifl^  bat  raraly  is  not  to  be  oonetraed  into  a  die* 
charge  to  the  plaintiff,  from  the  perf  ormanoe  of  his  dnty,  which  was  to  come 
with  a  disposition  and  ability  to  perform  his  part  of  the  contract;  that  act  of 
the  plaintiff  was,  therefore,  wholly  immaterial  as  a  ground  of  action,  and  if 
the  value  of  the  note  is  to  be  estimated  from  that  date,  it  most  be  because 
the  plaintiff  manifested  his  will  to  haye  it  then  restored.  The  value  of  the 
chattel  at  the  time  of  the  conversion,  is  not,  in  all  cases,  the  rule  of  damages 
in  trover;  if  the  thing  be  of  a  determinate  and  fixed  value,  it  may  be  the  rule, 
Imt  where  there  is  an  uncertainty,  or  fluctuation  attending  the  value,  and  the 
ehattel  afterwards  rises  in  value^  the  plaintiff  can  only  be  indemnified  by  giv- 
ing him  the  price  of  it,  at  the  time  he  calls  upon  the  defendant  to  restore  it, 
and  one  of  tiie  cases  even  carries  the  value  down  to  the  time  of  the  triaL 
*  *  *  I  have  no  doubt  that  it  is  Just  and  right  that  the  plaintiff  in  the 
present  case  ooghtto  recover  the  value  of  the  note  at  the  time  he  chose  to 
demand  it;  he  has  selected  that  time  to  call  for  the  note^  and  to  liquidate  its 
Taln%  and  no  other  messure  of  damages  short  of  that,  will  indemnify  him  for 
the  loss  of  the  pledge;  I  agrees  therefore*  on  this  groimd  to  the  dinotion  that 
gii 


McMillan  v.  Yandeblip. 

{19  Joanoii.  IW.] 

ov  CoimuoT.-^Where  a  person  agreed  to  work  for  another  for  a 
eertsin  time^  and  to  spin  yam  at  three  cents  per  run,  and  afterwards 
left  his  service^  and  broo^t  an  action  for  spinning  a  certain  number  of 
nin%  at  the  agreed  prioe,  it  was  held  that  the  oontrsct  was  entiro^  and 
most  be  performed  as  a  condition  precedent  before  any  action  could  be 
manitained  for  the  prioe  of  the  labor. 

• 

Ebbob  on  oerHorari  from  a  jtuertioe'B  court.  Yanderlip  sued 
McMillan  in  an  action  on  the  case.  He  Btatedhia  demand  to  be 
for  "  spinning  eight  hundred  and  forty-fiye  runs  of  yam,  at 
three  pence  per  run;  for  damage  for  not  finding  a  sizable  jenny, 
ten  dollars;  for  damage  for  not  finding  a  suflioient  instructor, 
ten  dollars;  for  damage  tor  spinning  bad  roTing,  ten  dollars; 
for  damage  for  time  lost,  for  want  of  roving,  five  dollars."  The 
defendant  pleaded  the  general  issue,  and  there  was  a  trial  by 

jiiry. 

The  plaintiff  proyed  that  he  had  worked  for  the  defendants 
below  eleven  or  thirteen  weeks;  and  a  witness  stated  that  the 
plaintiff  said  he  was  to  work  one  year,  to  spin  at  three  cents 
per  run;  but  should  not  make  wages  the  roving  was  so  bad. 
Another  witness  said  he  understood  from  the  defendants,  that  the 
plaintiff  had  agreed  to  work  with  the  defendants,  ten  and  a  half 
months  at  three  cente  per  run;  and  an  account  was  produced  in 
which  the  defendants  charged  the  plaintiff  three  dollars  paid  to 
Dim,  and  credited  him  with  spinning  eight  hundred  and  forty* 
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five  runs  of  yam.  One  of  the  witnesseB  said  he  was  to  hare  fiye 
cents  a  ran,  and  his  board;  and  he  said  he  understood  from  all 
parties,  that  Yanderlip  was  to  have  three  cents  per  ran,  and 
work  ten  and  a  half  months.  In  an  additional  retarn,  it  was 
stated  by  the  justice,  that  it  was  understood  by  him,  and  he  be- 
lieved by  the  jury,  that  the  plaintiff  below  left  the  service  of  the 
defendants  at  the  date  of  the  account;  though  he  did  not  reopl- 
lect  that  it  was  either  proved  or  admitted.  The  jury  found  a 
verdict  for  the  plaintiff,  on  which  judgment  was  given. 

Wendell,  for  plaintiff  in  error. 

Crary,  contra. 

By  Oourt,  Ssbngsb,  J.  The  question  is,  whether  the  oontraot 
of  the  defendant  in  error  is  an  entire  contract,  operating  as  a 
condition  precedent;  and  as  such,  necessary  to  be  performed 
before  the  plaintifib  in  error  were  liable;  or  whether  we  are  to 
consider  the  agreement  to  pay  three  cents  per  run  as  a  distinct 
agreement  on  the  one  side,  and  the  promise  to  work  for  ten  and 
a  half  months  as  independent  and  unconnected  with  the  rate  at 
which  the  defendant  in  error  was  to  spin  the  yam.  It  has  been 
well  observed  by  Sergeant  Williams,  in  a  note  to  Pordage  v. 
Cole,  1  Saund.  820,  n.  4,  that  the  old  cases  proceeded  on  very 
subtle  and  nice  distinctions;  and  it  might  have  been  added  that 
some  of  them  were  carried  to  a  length  that  worked  great  in- 
justice, and  defeated  the  intentions  and  understandings  of  men 
not  versed  in  nice  and  technical  rules.  To  show  to  what  un- 
reasonable results  the  courts  arrived,  I  will  barely  mention 
two  cases.  A.  agreed  to  serve  B.  a  year,  and  B.  agreed  to  pay 
him  ten  pounds,  and  it  was  held  A.  might  maintain  an  action 
against  B.  for  the  money  before  any  service.  Again,  A.  cov- 
enanted with  B.  to  marry  his  daughter;  and  B.  covenanted  to 
convey  an  estate  to  A.  and  to  the  daughter  in  special  tail, 
though  A.  marry  another  woman,  or  the  daughter  marries  an- 
other man,  A.  may  maintain  an  action  against  B.  on  the  cov- 
enant. 

The  good  sense  of  modem  times  has  exploded  these  subtle 
notions,  and  contracts  are  now  expounded  according  to  the 
real  intention  of  the  parties.  Thus,  in  Waddington  v.  OKver,  5 
Bos.  &  P.  2  (N.  S.)  61,  the  plaintiff  sold  the  defendant  one  hun- 
dred bags  of  hops  at  fifty-six  shillings  per  hundred,  to  be  de- 
livered on  or  before  th^  first  January,  1805,  as  might  be  agree- 
able to  the  plaintiff.  On  the  twelfth  December,  twelve  bags 
were  delivered,  and  payment  was  immediately  demanded;  and 
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on  xefasal  to  pay,  a  suit  was  bzonght.  The  court  were  clearly 
of  opinion  that  the  contract  was  entire,  and  conld  not  be  split, 
and  that  the  plaintiff  had  no  right  to  bring  an  action  until  the 
-whole  quantity  was  delivered,  or  until  the  time  for  deliyeiy  of 
the  whole  had  arriyed.  The  third  note  of  Sergeant  Williams  to 
2  Saund.  852,  furnishes  a  variety  of  cases,  showing  the  grounds 
on  which  the  latter  cases  have  placed  the  dependency  or  inde- 
pendency of  contracts.  There  are  many  distinctions,  not  ne- 
cessary now  to  be  noticed;  but  the  object  of  them  is  to  promote 
Bubetantial  justice  by  ascertaining  the  intention  of  the  parties, 
and  canying  them  into  effect  without  a  literal  adherence  to 
words,  or  the  order  of  sentences. 

It  is  evident  to  my  mind  that  the  parties  before  us  intended 
{hat  Yanderlip  should  serve  the  McMillans  for  ten  and  a  half 
months,  and  that  he  should  be  paid  three  cents  for  each  run  of 
yam  spun  by  him,  and  that  they  intended  this  as  one  entire 
contract.  The  McMillans  could  not  mean  to  have  paid  by  the 
ran,  and  to  subject  themselves  to  a  suit,  Mies  quotiea.  We  have 
a  light  to  infer  from  the  plaintiff's  declaration  in  the  court 
below,  as  well  as  from  the  fact  that  one  of  the  witnesses  was  to 
have  five  cents  a  run,  that  Yanderlip  was  a  novitiate  in  spin* 
ning;  and  consequently  that  he  would  be  more  profitable  to  his 
employers  in  the  latter  part  of  the  term.  If  the  contract  was 
entire,  and  looked  as  well  to  the  price  per  run  as  to  the  time  of 
service,  it  necessarily  formed  a  condition  precedent;  and  then 
Yanderlip  could  not  sue  until  he  had  performed  his  contract  of 
service,  or  until  the  period  within  which  it  was  to  be  performed 
had  elapsed.  The  latter  qualification  is  drawn  from  the  case  of 
WaddingUm  v.  Oliver,  though  I  confess  I  do  not  perceive  the 
grounds  on  which  it  rests.  It  appears  to  me  that  the  construc- 
tion I  have  put  on  this  contract  is  not  only  warranted  by  the 
agreement  itself,  but  that  it  is  a  very  useful  and  salutary  one. 
The  general  practice  in  hiring  laborers  or  artisans  is  for  six  or 
twelve  months,  at  so  much  per  month.  The  farmer  hires  a  man 
for  six  or  twelve  months,  at  monthly  wages;  and  he  takes  his 
chance  of  the  good  with  the  bad  months.  It  is  well  known  that 
the  labor  of  a  man  during  the  summer  months  is  worth  double 
the  labor  of  the  same  man  in  winter;  but  upon  the  principles 
contended  for  by  the  defendant's  counsel,  if  the  farmer  hires  in 
the  autumn  for  twelve  months  at  monthly  wages,  the  laborer 
may  quit  his  «nploy  on  the  first  of  May,  and  sue  for  his  wages 
and  recover  them,  leaving  the  farmer  the  poor  resort  of  a  suit 
for  damages.  The  rule  contended  for  holds  out  temptations  to 
men  to  violate  their  contracts.  The  stipulation  of  monthly  pay, 
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or  in  this  case  to  pay  by  the  ran,  does  not  disjoin  the  oontiact; 
it  is  adopted  as  the  means  only  of  asoertaining  the  compensa- 
tion, and  does  not  render  it  less  entire.  The  case  from  1  Boll. 
Abr.  29, 1,  86,  is  a  rexy  bald  case;  and  the  case  decided  by 
Hale  at  Norfolk  in  1662, 1  Oom.  Dig.  Action,  F,  is  a  yery  on- 
reasonable  decision.  The  contract  was  to  deliyer  so  much  com, 
before  Michaelmas,  for  so  much  the  coomb;  and  a  part  only 
was  deliyered;  and  he  mled  that  assumpsit  lay  for  so  much  after 
Michaelmas;  for,  though  the  agreement  was  entire,  the  sereral 
deliyery  makes  seyeral  contracts.  When  part  of  the  com  was 
deliyered,  towards  the  fulfillment  of  an  entire  contract,  and  for 
the  convenience  of  the  party  deliyering,  it  is  extraordinaiy  that 
such  deUyeiy  should  have  annulled  the  contract;  but  it  did  not; 
for  the  case  adds:  '*and  the  defendant  has  a  remedy  for  the 
residue.''  This  could  not  be,  unless  the  contract  remained  un- 
affected by  the  several  delivezy .  These  are  cases  decided  before 
the  courts  adopted  the  true  method  of  considering  contracts,  in 
relation  to  their  dependency  or  independency. 

The  entxy  in  the  plaintiff's  books  proves  nothing;  for  cer- 
tainly they  were  to  keep  an  account  of  the  quantity  spun,  and 
if,  for  the  defendant's  accommodation,  they  were  willing  to 
advance  cash  to  him,  that  did  not  vary  the  contract,  or  show 
that  they  considered  themselves  liable  to  pay  before  the  end  of 
the  term. 

Judgment  reversed. 


This  0M6  is  pttrtioiilarly  notioed  m  holding  that  wnnv  a  hixiog  or  a  mtwios 
is  for  a  oertsin  defiaite  time^  to  do  some  woi^  at  aa  agreed  rate  per  pieoe^  or 
per  day,  month,  etc.,  the  oontiaot  must  be  performed  for  the  entire  time^ 
before  any  right  arises  to  recover  for  services.  See,  on  this  pointy  following 
the  anthority  of  the  case,  Stark  v,  Parker,  2  Pick.  274;  Peek  v.  Burr,  10 
N.  Y.  297;  Smith  v.  Brady,  17  Id.  186;  Wo(fe  v.  Sowee,  20  Id.  200;  Tipi(m  v. 
Feiiner,  Id.  429;  Cunningham  v.  Jonee,  Id.  487.  In  the  last  case  it  is  held  thai 
fall  performance  is  a  condition  precedent  to  the  right  of  any  payment  on  a 
contract  to  erect  a  honse  without  any  agreement  in  respect  to  the  snm  to  be 
paid,  or  the  times  of  payment,  except  that  the  labor  was  to  be  ''by  day's 
work."  The  principle  of  the  deo&Bions  is  well  stated  in  THpUm  v.  Feitner, 
where  it  is  said:  ' '  There  is  another  class  arising  out  of  contracts  for  services, 
where  the  party  employed  agreed  to  serve  for  a  fixed  period,  or  to  execate  a 
particular  work,  and  was  to  be  paid  by  the  week,  or  month,  or  by  some  rule 
adjusted  by  reference  to  the  separate  parcels  of  the  work  performed,  in  which 
it  has  been  uniformly  held— except  in  one  case,  where  the  de&ult  was  occa* 
sioned  by  the  death  of  the  party  employed — that  the  whole  of  the  service 
must  be  performed  in  order  to  warrant  a  recovery  for  any  part:  MeMiUan  v. 
VagiderUp,  12  Johns.  165;  Cunningham  y.  MorrtU,  10  Id.  203  [6  Am.  Dea 
832];  Jennings  v.  Camp,  13  Johns.  94»  post;  Rtqb  v.  Afaor,  19  Id.  837;  Lam» 
try  V.  Par]^  8  Cow.  63;  MortU  v.  Bums,  4  Denio^  121;  Woff  v.  Howes,  20 
N.  Y.  197.'' 
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pa  Jonwv,  178.] 

oinroT  BB  I88UXD  ov  SuKDAT.-^ProoMi  in  a  oiTil  tiiit  etn  neithflr 
1)6  exaoiited  nor  iaiaad  on  a  Sunday.  Aooordin^y  where  a  prisoner 
went  beyond  the  libertiee  on  a  Sunday^  and  the  plaintifl^  before  he  re- 
toxnedf  on  the  aame  day  filled  np  a  eapku  againat  the  sheriff  in  an  aotioo 
lor  the  eecape,  and  deliversd  it  to  the  ooraner,  it  was  held  not  to  be  sodh 
a  eonunenoement  of  a  soit  as  would  pieyent  his  pleading  a  Tolnntaiy 
letam  before  soit  brooght. 

AanoM  of  debt  for  an  escape  from  the  gaol  liberties.  The 
defendant  pleaded  nil  debet,  and  subjoined  to  hia  plea  a  notice 
that  he  would  giye  in  OTidence  a  yolontaxyretam  of  the  pxison- 
er.  It  appeared  that  the  prisoner  escaped  and  went  beyond  the 
liberties  on  Sunday^  and  went  to  Saokett's  Harbor,  and  on  the 
same  day,  while  he  was  at  that  place,  and  without  the  liberties, 
a  capias  was  made  out  and  deliyered  to  a  coroner  of  the  county 
to  be  senred  before  he  returned  into  the  liberties,  which  he 
afterwards  did  on  the  same  day,  before  the  capias  was  actually 
aerred  on  the  defendant,  and  before  midnight.  It  was  agreed 
that  if  the  court  should  be  of  opinion  that  the  plaintiff  was 
•entitled  to  reooTer,  a  judgment  should  be  entered,  wiih  a  stay 
•of  execution;  but  if  tiie  court  should  be  of  opinion  that  the 
plaintiff  was  not  entitled  to  recover,  then  a  judgment  of  non- 
«ait  should  be  entered. 

Van  VeMm,  for  plaintiff. 

Sterling  and  WiOAatM,  conira. 

By  Court,  Thompsoh,  0.  J.  The  only  question  in  this  case  is 
whether  this  suit  was  duly  and  legally  commenced,  so  as  to  pre- 
-dude  the  sheriff  from  pleading  a  voluntary  return.  The  stat- 
ute (2  N.  B.  L.  194)  prohibiting  the  service  of  process  on 
Sunday,  does  not  literally  extend  to  this  case.  Nor  was  it 
necessary  that  it  should;  for  according  to  my  understanding  of 
the  law  on  the  subject,  no  process  can  be  legally  issued  on  Sun- 
day. The  same  principles  of  policy,  as  well  as  of  religion  and 
morality,  would  interdict  the  issuing  as  well  as  the  service  of 
process  on  Sunday.  And  had  not  the  common  law  made  it 
illegal,  it  is  most  likely  that  the  statute  would  have  also  ex- 
tended to  this  case.  It  is  a  maxim  of  the  law  that  Sunday  is 
dies  nonjuridicus.  And  usage  and  the  history  of  law  show  that 
courts  cannot  sit  on  Sunday.  In  MoKaUy'a  caee,  9  Coke,  68,  a 
.distinction  was  taken  between  judicial  and  ministerial  acts.   The 
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former,  it  was  said,  oonld  not^  though  the  latter  might  be  per- 
formed on  Sunday.  This  case,  howeyer,  was  decided  before 
the  statute  29  Oar.  L,  which  made  void  the  service  of  proceea 
on  Sunday.  In  Bedoe  y.  Mpe,  Sir  Wm.  Jones,  126,  it  was  said 
by  the  court  that  Sunday  was  not  a  dieajuridicus  tot  the  award- 
ing of  any  judicial  process,  nor  for  entering  any  judgment  of 
record.  And  the  awarding  of  process  and  the  giving  of  judg- 
ment are  judicial  acts,  and  therefore  cannot  be  supposed  to  be 
done  but  whilst  the  court  is  actually  sitting:  8  Burr.  1600. 
Hence  it  is  that  a  writ  tested  on  Sunday  is  considered  void. 

In  the  case  of  Taylor  v.  PhiUipa,  3  East,  156,  Loid  Ellen- 
borough  said,  the  statute,  29  Oar.  I.,  was  founded  on  public 
policy,  and  the  regularity  or  irregularity  of  the  proceedinga 
contnury  to  it,  could  not  depend  on  the  assent  of  the  party,  or 
be  waived  by  him.  And  if  considerations  of  policy  are  to  be 
taken  into  view,  they  will  apply  with  equal  force  to  the  issuing 
of  process.  For  this  may,  and  indeed,  in  judgment  of  law 
must  necessarily  impose  upon  the  officers  of  the  court  the  duty 
of  keeping  their  offices  open  on  Sunday.  The  clerk,  if  called 
upon,  would  be  bound  to  issue  the  process,  and  the  coroner 
bound  to  receive  it.  For  if  it  is  the  right  of  a  party  to  issue 
process,  it  is  the  duty  of  the  officers  of  the  court  to  lend  him 
their  aid  if  necessary.  If  it  depends  on  the  will  and  pleasure 
of  these  officers,  whether  they  will  lend  their  aid  or  not,  parties 
may  not  be  placed  on  the  same  footing  with  respect  to  their 
remedy  against  a  sheriff,  in  cases  like  this.  Although  it  haa 
been  repeatedly  said  by  this  court  that  the  issuing  of  the  writ 
is,  to  every  material  purpose,  the  commencement  of  a  suit:  3 
Johns.  Oas.  146;  1  Oai.  71,  yet  this  must  be  understood  aa 
applicable  to  cases  where  the  writ  might  be  ezeented  or  some 
efficient  act  done  under  it,  which  could  not  have  been  done 
here,  as  it  is  not  pretended  that  it  could  have  been  served  on 
Sunday.  The  court  are  therefore  of  opinion,  that  there  waa 
not  such  a  commencement  of  a  suit  against  the  sheriff  as  to  de- 
prive him  of  the  defense  set  np  of  a  voluntary  vetom  of  the* 

prisoner. 

A  judgment  of  nonsuit  must  be  entered,  aooording  to  th» 
stipulation  in  the 
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TuoKSB  t;.  Woods. 

[19  Jonwm.  im.] 

MnnrAurr  ov  Ocnrnuor.— Where  the  promise  of  one  psr^ia  the  eondda»> 
tion  oi  the  promiae  of  the  other,  the  promises  most  be  ooneiuvent  and 
dUtgrtoiy  on  both  psrties  at  the  seme  time.  So,  where  one  in  wzitiiig 
deolarcs  he  will  sell  to  another  a  house  at  a  oertain  price,  this  is  a  mere 
propositioii,  and  not  a  contract. 

CariBAOT  lOB  Salb  of  Lavd— Inoumbbaitcb.— If,  at  the  time  of  a  oontsaot 
lor  the  sale  of  land,  there  isa  lease  oatstandin^  unknown  tothevendee^ 
the  latter  may  resdnd,  as  the  vendor  is  not  in  a  sitostion  to  give  a  per- 
feoi  title. 

AofiOH  of  assumpsit.  The  plaintiff  gaye  in  eTidenoe  the  f ol* 
lowing  memoiandnm:  ''I  will  sell  my  dwelling-honse,  tan- 
works,  and  all  the  boildings  belonging  thereto,  for  five  thousand 
dollazB,  payable  as  follows:  one  thousand  dollars  on  taking 
possession,  and  one  thousand  dollars  annually  thereafter,  until 
the  whole  is  paid;  secured  by  bond  and  mortgage,  or  other  good 
security,  until  the  whole  is  paid;  and  will  give  possession  of  the 
house  and  part  of  the  tan-works  on  the  first  of  October  next;  or 
I  will  take  of  Ifr.  David  Tucker,  of  Whiteborough,  all  his 
landed  property,  consisting  of  nine  acres  of  land  lying  on  both 
sides  of  the  road  near  Whitman's  MiUs,  in  Whiteborough,  with 
all  the  builings  and  appendages  in  good  order,  for  four  thousand 
five  hundred  dollars  towards  my  said  works,  and  have  the  pos* 
session  of  his  when  he  takes  possession  of  mine,  and  pays  me, 
or  secures  it  on  interest  for  one  year,  the  five  hundred  dollars 
for  odds.  This  proposition  shall  be  binding  on  me  until  the 
first  day  of  January  next.  Oreenbush,  October  18, 1807.  John 
W.  Woods.''  The  plaintiff  proved  an  offer  to  convey  the  land 
to  the  defendant,  and  to  secure  to  him  the  five  hundred  doUazs 
difference;  but  it  did  not  appear  that  he  tendered  a  deed  there- 
for, or  that  he  had  a  deed  ready.  He  further  proved  that  de- 
fendant refused  to  fulfill  his  part  of  the  engagement,  saying 
that  he  had  changed  his  mind — ^not  objecting  on  account  of  in- 
cumbrances on  the  land. 

Motion  for  nonsuit  by  defendant,  on  ground  that  the  writing 
was  merely  a  proposition  and  not  a  contract,  overruled.  The 
defendant  then  proved  that  at  the  time  the  offer  to  convey  was 
made,  the  land  of  the  plaintiff  was  leased  for  a  term  which  had 
not  expired. 

The  judge  charged  the  jury  that  if  an  unexpired  lease  existed 
on  the  plaintiff's  property,  the  plaintiff,  not  being  able  to 
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eonvej,  ihej  ought  to  find  for  the  defendant,  wfaioh  they  aooord- 
ingly  did. 

KirUand.  for  the  phuntiff  dted  2  Yee.  jan.  440;  2  CaL  117; 
8  Johns.  Oaa.  62;  8  Johns.  210;  7  Yes.  jun.  867;  6  Yin.  Ab.  627. 

N.  WiUiama,  contra. 

Bt  Ooubt.  It  might  well  be  questioned,  whether  the  memo- 
random,  which  is  set  up  as  the  contract  between  these  parties, 
and  upon  which  this  action  is  founded,  is  not  void  for  want  of 
consideration.  It  would  seem  to  be  a  mere  proposition  on  the 
part  of  the  defendant,  and  without  mutuality.  Nothing  was  to 
be  done  by  the  plaintiff;  it  was  optional  with  him  whether 
he  would  comply  or  not,  on  his  part,  and  the  defendant  derived 
no  benefit  or  advantage  whatever  from  the  proposition.  The 
case  of  Cook  v.  Oxley,  8  T.  B.  663,  is  very  much  in  point  to  show 
the  contract  void.  In  contracts  where  the  promise  of  the  one 
party  is  the  consideration  for  the  promise  of  the  other,  promises 
must  be  concurrent  and  obligatory  upon  both  at  the  same  time: 
1  Chitty,  297;  1  Gaines,  694.  But  the  ground  upon  which  the 
judge,  at  the  trial,  put  the  cause,  is  perfectly  conclusive.  For, 
admitting  there  was  a  consideration,  and  that  the  plaintiff  was 
bound  on  his  part,  yet,  it  appearing  by  the  evidence  that  he 
was  not  in  a  situation  to  perform,  the  contract  might  be  re- 
scinded by  the  other  side:  2  Com.  Oon.  62,  68,  69.  The  proof 
in  the  case  shows  conclusively,  that  the  property  to  be  conveyed 
by  the  plaintiff  to  the  defendant  was  under  lease,  and  that  the 
term  would  not  expire  until  long  after  the  bargain  between 
these  parties  was  to  have  been  consummated;  and  this  brings  it 
within  the  principle  decided  by  this  court  in  the  case  of  Judson 
V.  IFom,  11  Johns.  626  [6  Am.  Dec.  892]. 

The  motion  for  a  new  trial  must  therefore  be  denied. 


In  Kttp  ▼.  Chodficht  12  Jdhns.  897,  tha  oomrfe  remffimiad  tfas  doolriiis  U 
tfais  oiM^  that  to  ooostitato  a  vilid  ooatnct  then  mastbs  mntiial  oWigrtiwis 
upon  both  at  tho.Muno  time. 


Porter  v.  Boss. 

rUJonww,  Mej 

AvxBioDiT  Of  fiBAPDnoB  TO  &BOSXVS.-— In  en  eotioii  on  a  hnsoh  of  i 

meat  to  deliver  gooda,  where  the  defendant  agreed  to  deliver  to  the 
plaintiff  or  lua  agent  at  a  certain  place,  payment  to  be  made  on  deliTerj, 
it  ia  cofficient  to  aver  that  the  plaintiff  haa  at  all  timee  been  ready  te 
leoeiTe  the  gooda  and  pay  for  the  aame  at  the  place  atated,  without  aay* 
ing  he  wae  to  pay  at  the  pertJeelar  time  atipnhted  for  the  deliveiy. 
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ArsBMSMT  ov  BbadznxbbtoPat.— Wheretwoaotiara  ia  be  done  aft  iheseiiie 
time,  as  where  one  agrees  to  sell  and  deliYer,  and  the  other  to  reoeiye 
and  pay,  in  an  action  for  the  non-delivery  it  is  necenary  for  the  pl^nti^ 
to  aver  and  prove  a  readineaa  to  pay  on  his  part^  whether  the  other 
party  was  aft  the  place  ready  to  deliver  or  not 


Absdmpsit.   The  declaration  contained  two  counts  on  a  s] 
agreement,  and  the  usoal  money  counts.  The  first  count  stated 
that  the  plaintiff  on  the  twelfth  of  November,  1812,  at  Oanan« 
darqua,  at  the  special  instance  of  the  defendant,  agreed  to  buy 
of  him,  and  the  defendant  then  and  there  sold  to  the  plaintiff 
six  thousand  gallons  of  whisky,  at  the  price  of  seventy  cents  per 
gallon,  to  be  delivered  by  the  defendant  to  the  plaintiff  or  his 
agent  at  Buffalo,  in  manner  following,  that  is  to  say,  one  thou- 
sand gallons  in  each  month,  beginning  the  fifteenth  November, 
1818,  and  to  be  paid  for  by  the  plaintiff  to  the  defendant  on 
the  delivery  thereof  as  aforesaid;  and  in  consideration  thereof 
the  plaintiff  bad  agreed  to  accept,  etc.  The  plaintiff  alleged  his 
readiness  and  willingness  to  accept  the  said  whisky  at  Buffalo, 
▲t  the  trial  the  plaintiff  proved  and  read  in  evidence  the  special 
agreement,  and  also  proved  the  price  of  whisliy  at  Buffalo  at 
the  several  times  when  the  same  ought  to  have  been  delivered. 
The  defendant  proved  the  delivery  of  two  thousand  four  hun- 
dred and  ninely-five  gallons  at  sundry  times  between  the  twelfth 
December  and  the  twenty-eighth  January,  which  was  admitted 
to  be  all  that  had  been  delivered  under  the  contract.    His 
counsel  moved  for  a  nonsuit,  on  the  ground  that  the  undertak- 
ings were  dependent,  and  the  plaintiff  was  bound  to  show  a 
readiness  to  pay;  but  the  court  overruled  the  motion,  and  de- 
cided that  the  plaintiff  was  not  bound  to  show  either  an  actual 
payment  or  readiness  to  pay  on  his  part.    The   defendant's 
counsel  then  offered  to  prove  that  after  the  defendant  had  de- 
livered the  said  whislcy  to  the  plaintiff's  agent  at  Buflido,  and 
irhioh  had  been  accepted  by  the  plaintiff,  he  presented  the  re- 
ceipts therefor  to  the  plaintiff's  agent  at  Oanandarqua,  who  usu- 
ally transacted  the  business,  and  who  had  the  contract,  and 
demanded  payment,  which  was  refused  by  the  agent  for  want 
of  funds;  that  apprehensions  were  generally  entertained  of  the 
solvenqr  of  the  plaintiff  at  this  time,  and  that  defendant  offered 
to  proceed  and  perform  the  residue  of  his  contract  by  a  delivery 
of  the  remainder  of  the  whisli^  if  he  could  be  paid  for  what 
had  been  already  delitered;  but  this  evidence  was  overruled^ 
and  the  jury  found  a  verdict  for  the  plaintifil    A  motion  was 
made  in  axxest  of  judgment  and  also  for  a  new  triaL 
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Spmoer,  for  defendant 
Bleedser,  canbra. 


By  Ooorty  SPBHcaEB,  J.  On  the  trial,  the  defendanfa  oounael 
moTed  for  a  nonsnity  on  the  ground  that  the  undertakingB  were 
dependent,  and  that  the  plaintiff  was  bound  to  show  a  readiness 
to  pay.  The  judge  OTenmled  this  objection,  deciding  that  the 
plaintiff  was  not  bound  to  show  either  a  readiness  to  pay,  or  the 
actual  payment  for  what  had  been  deliyered. 

The  defendant  has  moved  in  arrest  of  judgment,  and  for  a 
new  trial  In  both  counts  of  the  declaration,  it  is  stated  that 
the  whisky  was  to  be  delivered  at  Buffido,  and  it  is  avened  in 
both  counts  that  the  plaintiff  hath,  at  all  times,  been  ready  and 
willing  to  receive  the  said  whisly,  and  to  pay  for  the  same  at 
the  rate  and  price  aforesaid,  to  wit,  at  Buffisdo  aforesaid*  And 
although  it  is  not  aveired  that  the  plaintiff  was  ready,  etc.,  at 
the  time  stipulated  for  the  deliveiy,  the  declaration  conforms 
to  the  precedent:  2  0hitty,99.  An  averment  that  he  was  at  all 
times  ready,  necessarily  relates  to  the  time  of  delivery.  There 
is  no  averment  that  the  defendant  did  not  present  the  receipts, 
and  that  the  plaintiff  was  ready  to  pay  on  their  presentation. 
This  was  not  necessary,  because  non-consiai  that  receipts  were 
given,  and  it  was  unnecessary  to  give  them  when  the  delivery 
was  to  the  principal  himself.  Oonsequently,  the  motion  in  ar- 
rest of  judgment  cannot  be  sustained. 

As  to  the  motion  for  a  new  trial,  it  is  fully  settled  in  a  varieCgr 
of  modem  cases  which  have  disregarded  the  artificial  and  sub- 
tle distinctions  of  former  times,  and  looked  to  the  real  inten- 
tion and  meaning  of  the  parties,  that  where  two  acts  are  to  be 
done  at  the  same  time,  as  when  the  one  agrees  to  sell  and  de- 
liver, and  the  other  agrees  to  receive  and  pay,  an  averment  by 
the  purchaser,  in  case  he  sues  for  the  non-deUvery,  of  a  readi- 
ness and  willingness  to  pay  is  indispensably  necessary;  and  that 
consequently  the  readiness  and  willingness  to  pay  is  matter  to 
be  proved  on  his  part,  whether  the  other  party  was  at  the  place, 
ready  to  deliver  the  thing  contracted  for  or  not:  Morton  v.  Lamb, 
7  T.  B.  125;  Raw9on  v.  Johnsm,  1  East,  208;  WaterhauMS  v. 
Skinner,  2  Bos.  &  P.  447;  1  Saund.  820,  n.  4;  Weti  v.  Eamans, 
6  Johns.  179;  Oreeny.  Betfnolds,  2  Johns.  207. 

It  is  impossible  to  distinguish  this  case  from  those  cited,  but 
on  the  ground  that  this  contract  provides  for  the  delivery  of  the 
whisky  at  Buffido,  to  the  plaintiff,  his  agent,  clerk,  or  issuing 
eommiasazy,  and  obliges  the  plaintiff  to  pay  for  the  whisky,  on 
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the  prodnetioii  of  reodpis.  From  these  stipnlatioiiB  it  might 
have  been  contended,  in  case  of  a  deliveiy  of  the  whis^  to  the 
plaintiff's  agent,  etc.,  that  the  payment  on  the  delivery  was  dis- 
pensed with.  The  ayerments  in  the  declaration  preclude  the 
plaintiff  from  taking  this  ground;  he  has  averred  a  readiness 
and  willingness  to  pay  for  the  whisky  at  Buffalo,  and  cannot, 
contrary  to  the  averment,  set  up  that  he  was  not  at  Buffalo,  or 
excuse  himself  from  a  readiness  and  willingness  to  pay  there. 
The  provision  relative  to  a  payment  on  the  production  of  re- 
ceipts, extends  only  to  a  delivery  to  the  plaintiff's  agent;  for  it 
would  be  absurd  to  require  a  receipt  from  the  plaintiff  himself, 
as  evidence  of  the  delivery  to  himself.  Under  the  averments  in 
the  dedaiation,  we  are  to  intend  that  the  plaintiff  was  at  Buf- 
falo at  the  times  specified  for  the  delivery,  and  that  he  was  then 
and  there  ready  and  willing  to  receive  and  pay.  His  ability 
and  readiness  to  pay  became,  then,  a  matter  which  he  was 
bound  to  prove,  whether  the  defendant  was  then  ready  to  de- 
liver or  noL 

Motion  for  a  new  trial  granted;  the  costs  to  abide  the  event 
of  the  soiL 


This  oMe  Is  relied  <m  in /Mkie«  r.  New  TorbPiader  WaHu^ffJ  K.  T.  126^ 
showing  where  a  pwty  is  boond  to  aver  and  pfove  a  reiflhiesi  to  leoeive  and 
fay  for  goods  to  bo  ddivared. 


Bbtts  v.  Badgbb. 

£19  Jctamomt  3SS.] 

Hbd  ni  BvnxssoB. — ^A  deed  prodnoed  at  a  trial,  punoant  to  notioofranitba 
oppoaito  party,  iBprima/aeie  to  be  taken  as  duly  ezeoated,  and  may  bo 
read  in  evidence  withoat  proof  of  ita  ezeoation. 

Ebbqb  from  the  common  pleas.  The  action  was  brought  by 
Badger  against  Betts,  the  declaration  being  on  a  certain  note  or 
instrument  in  writing,  wherein  the  defendant  promised  to  pay 
to  the  plaintiff  fifty  dollars,  in  good  napped  hats,  to  be  deliv< 
ered  to  the  defendant.  The  note  had  the  following  condition: 
That  if  the  defendant  should  not  procure  a  deed  from  one  Lewis 
of  a  farm  on  which  the  plaintiff  lived,  the  said  note  was  to  be 
null  and  void,  otherwise  to  remain  valid.  The  plaintiff  averred 
that  the  defendant  did  procure  the  deed,  yet  the  defendant, 
though  often  requested,  had  not  paid.  At  Oxe  trial  the  deed  of 
Lewis  was  produced  by  the  defendant,  pursuant  to  notice  from 
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the  plaintiff,  and  the  counsel  for  the  plaintiff  offered  to  read  it  in 
evidence  without  any  proof,  by  the  subscribing  witness,  of  its 
execution.  The  defendant's  counsel  objected,  inmsting  that  it 
was  inadmissible  without  proof  of  execution.  The  court  below 
were  dirided  in  opinion  upon  the  question,  and  the  deed  waa 
read  in  evidence,  without  any  proof  of  its  execution.  A  verdict 
was  found  for  the  plaintiff.  A  writ  of  error  was  thereupon 
taken. 

Vanderpool,  for  plaintiff. 

Bleecker,  contra. 

By  Court,  Spbhobb,  J.  The  question  presented  by  the  bill 
of  exceptions  is,  whether  a  deed  in  the  possession  of  one  of  the 
parties,  and  produced  by  him  at  the  trial,  upon  notice  given, 
and  at  the  requisition  of  the  other  party,  can  be  read  in  evi- 
dence by  the  party  thus  calling  for  its  production,  without  proof 
of  its  execution,  there  being  a  subscribing  witness  to  the  exe- 
cution. The  bill  does  not  state,  nor  can  it  be  collected,  with 
certainty,  from  the  note  declared  on,  whether  the  deed  was 
given  to  Betts  or  Badger,  or  some  other  person.  I  think,  how* 
ever,  it  may  be  inferred,  from  several  circumstances,  that  the 
deed  was  given  by  Lewis  to  the  plaintiff  in  error:  1.  Because 
he  had  possession  of  it;  and,  2.  From  the  condition  of  the 
note;  that  if  the  plaintiff  in  error  did  not  produce  a  deed  frouk 
Lewis  for  the  farm  on  which  the  defendant  lived,  then  the  note 
was  to  be  null  and  void;  if  he  did,  then  he  was  to  pay  the  note. 
This  imports  that  he  was  to  gain  an  advantage  and  to  derive  a 
benefit  from  the  deed. 

In  Passel  v.  Oodsall,  2  T.  B.  44,  the  plaintiff  had  given  the 
defendant  notice  to  produce  an  agreement  at  the  trial.  It  waa 
produced,  and  the  objection  was  taken  that  it  could  not  be  read 
without  proof.  Lord  Mansfield  overruled  the  objection,  saying, 
the  defendant  produced  it  as  the  original  agreement,  and  there- 
fore it  need  not  be  proved.  Lord  Mansfield  expressed  the  same 
opinion  in  Thomp8on  v.  Jones,  Id.  In  the  case  of  The  King- 
V.  The  Inhabiianlsof  Middletoy,  Id.,  Ashurst,  Boiler  and  Grose, 
JJ.,  all  agreed  that  an  instrument  produced  by  one  party^ 
at  the  cost  of  the  other,  must  be  presumed  prima  facie  to  be 
duly  executed.  In  Doxon  v.  Saigh,  1  Esp.  409,  Lord  Ken* 
yon  expressed  the  same  opinion;  and  Peake  in  his  treatise  on 
evidence,  considers  that  to  be  the  rule,  when  the  deed  is  given 
to  the  party  who  produces  it;  but  when  it  is  matter  inter  oUm 
acta,  and  the  party  called  on  tc  produce  it  is  not  a  party  to  the 
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iimtmment,  ho  exprooDoo  doabts  whether  it  be  not  neceasaiy  to 
prove  it  In  Qordxm,  t.  Secretan,  8  East,  Lord  Ellenborongh 
held  that  it  was  neoeBsary,  when  there  was  a  subBoribiDg  wit- 
ness, for  the  party  to  prove  the  execution,  although  the  instru- 
ment was  produced  by  the  other  party,  and  although  purporting 
to  be  executed  by  him;  and  Lawrence,  J.,  in  the  same  case, 
said  it  had  been  so  ruled  by  Lord  Kenyon  in  the  case  of  a  will. 
But  in  a  subsequent  case,  WeihersUm  y.  Edgington^  2  Oamp.  94, 
Heath,  J.,  declared  he  thought  the  old  rule  the  sensible  one, 
that  an  instrument  coming  from  the  opposite  side  was,  prima 
fade^  to  be  taken  as  duly  executed. 

These  are  believed  to  be  all  the  cases  on  the  subject.  I  ap- 
prehend the  practice  at  nisi  prius,  with  us,  has  been  in  conform- 
ity with  what  Mr.  J.  Heath  calls  the  old  rule;  if  the  party  pro- 
ducing an  instrument  is  one  of  the  parties  to  it,  the  custody  of 
the  paper  affords  high  presumptive  evidence  that  he  holds  it  as 
a  muniment;  and  prima  fade^  it  is  sufficient  proof  of  the  exe- 
cration. 

Judgment  affirmed. 


ROBBBTS  V.  TURNBB« 

[i9Jonw»,an.] 

Wao  OnMiwwff  Oabuxb.— A  penon  who  reodvei  and  forwiidi  good%  tddng 
vpon  hiimelf  for  a  oompeniation  all  the  ezpemnt  of  tnuMpoitstioii,  but 
who  has  no  intsTMt  or  control  in  the  Teaael  by  whioh  they  are  forwarded, 
cannot  be  held  liable  aa  a  common  carrier. 

AonoH  on  the  ease  against  the  defendant  as  a  common  carrier. 
The  defendant  resided  at  Utica  and  pursued  the  business  of 
forwarding  merchandise  and  produce  from  that  place  to  Sche«, 
neotady  and  Albany.  It  was  customaty  to  receive  the  merchan- 
dise in  his  store  and  send  it  by  the  boatmen  on  the  Mohawk  or 
by  wagons  to  the  places  named,  for  which  he  was  paid  a  certain 
rate  per  barrel;  his  compensation  consisting  in  the  difference 
between  the  sum  which  he  is  obliged  to  pay  for  transportation 
and  that  received  from  the  owners  of  the  goods.  The  defend- 
ant received  certain  goods  of  the  plaintiff  in  this  way  and  for- 
warded them  by  boat  to  Schenectady,  but  while  proceeding 
down  the  river  the  boat  met  with  an  accident  by  which  the  goods 
were  lost.  The  defendant  had  no  interest  in  the  freight  of  the 
goods,  nor  was  he  concerned  as  owner  in  the  boats. 

The  court  being  of  opinion  that  the  defendant  was  not  to  be 
eoDsidered  a  common  carrier,  Donsuited  the  plaintiff,  and  a 
motion  was  now  made  to  set  aside  the  nonsuits 
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N.  WiOiama,  for  plaintifr. 
Henry,  oorUreu 

Spengbb,  J.  On  the  fnlleBt  refleotioii,  I  peroeiTe  no  gioimds 
for  changing  the  opinion  ezpreeaed  at  the  eiroait.  The  de- 
fendant is  in  no  sense  a  common  carrier  either  from  the  nature 
of  his  business  or  any  community  of  interest  with  the  carrier. 
Aldrichy  who,  as  the  agent  of  the  plaintiff,  delivered  the  ashes 
in  question  to  the  defendant,  states  the  defendant  to  be  a  for- 
warder of  merchandise  and  produce  from  Utica  to  Schenectady 
and  Albany,  and  that  he  delivered  the  ashes  with  instructions 
from  the  plaintiff  to  send  them  to  Ool.  Trotter, 

The  case  of  a  carrier  stands  upon  peculiar  grounds.  He  ia 
held  responsible  as  an  insurer  of  the  goods,  to  prevent  combina- 
tions, chicanery  and  fraud.  To  extend  this  rigorous  law  to 
persons  standing  in  the  defendant's  situation,  it  seems  to  me, 
would  be  unjust  and  unreasonable.  The  plaintiff  knew,  or 
might  have  known,  for  his  agent  knew,  that  the  defendant  had 
no  interest  in  the  freight  of  the  goods;  owned  no  part  of  the 
boats  employed  in  the  carriage  of  the  goods,  and  that  his  only 
business  in  relation  to  the  carriage  of  goods  consisted  in  for- 
warding them.  That  a  person  thus  circumstanced  should  be 
deemed  an  insurer  of  goods  forwarded  by  him,  and  insurer,  too, 
without  reward,  would,  in  my  judgment,  be  not  only  without  a 
precedent,  but  against  all  legal  principles.  Lord  Kenyon,  in 
treating  of  the  liability*  of  a  carrier,  5  T.  B.  894,  makes  this  the 
criterion  to  determine  his  character,  whether  at  the  time  when 
the  accident  happened  the  goods  were  in  the  custody  of  the 
defendants  as  common  carriers.  In  Oarside  v.  The  Trent  and 
Mersey  NavigaHon,  4  T.  B.  681,  the  defendants,  who  were 
common  carriers,  undertook  to  carry  goods  from  Stoneport  to 
3fanchester,  and  from  thence  to  be  forwarded  to  Stockport. 
'The  goods  arrived  at  Uanchester  and  were  put  into  the  defend- 
;ant8'  warehouse  and  burned  up  before  an  opportunity  arrived 
io  forward  them.  Lord  Kenyon  held  the  defendants'  char- 
acter of  carriers  ceased  when  the  goods  were  put  into  the  ware- 
house. This  case  is  an  authority  for  saying  that  the  responsi- 
bilities of  a  common  carrier  and  forwarder  of  goods  rest  on  very 
different  principles.  In  the  present  case,  the  defendant  per- 
formed his  whole  undertaking;  he  gave  the  ashes  in  charge  to 
an  experienced  and  faithful  boatman. 

It  has  been  urged  that  the  defendant  derived  a  benefit  from 
the  carriage  of  the  goods,  in  receiving  cash  from  the  owners  of 
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produce,  and  paying  the  boatman  in  goods,  and  also  in  ohaxg- 
ing  more  than  he  actually  paid.  The  latter  saggestion  is 
doubted  in  point  of  fact;  bnt  admitting  the  facts  to  be  so, 
these  are  advantages  dexiTed  from  the  defendant's  situation,  as 
A  warehouse-keeper  and  forwarder  of  goods,  and  by  no  means 
implicate  him  as  a  carrier;  for  sorely  the  defendant  is  entitled 
to  some  remuneration  for  the  trouble  in  storing  and  forwarding 
^[oods.  In  any  and  ereiy  point  of  view  there  is  not  the  least 
pretext  for  ohazging  the  defendant  with  this  loss  as  a  oommon 


By  CooBT.    Motion  denied. 

In  Angell  on  Ctmen,  mo.  76,  we  lutve  a  olear  ezpoaitiott  of  the  dootrins 
•oontained  in  this  osml  Tha  author  tayi:  "There  is  a  dav  of  penona  weU 
known  in  this  oonntty  who  are  called  'forwarding  merchants,'  and  who 
asnally  combine  in  their  boainess  the  doable  character  of  warehoasemen  and 
agents  for  a  compensation  to  forward  goods  to  their  destination.  This  class 
of  persons  is  especially  employed  npon  onr  canals  and  railroads,  and  in  unr 
coasting  navigation  hy  steam  Tessda  and  other  packets.  The  law  is  that 
persons  so  employed,  if  they  have  no  concern  in  the  vehicle  by  which  the 
gooda  are  sent,  and  have  no  interest  in  the  freight,  are  not  liaUe  as  t^nnannn 
canietSt  bat  are  of  coarse  liable  like  warehoasemen  and  common  agents,  that 
is  for  ordinary  diligence,  and  for  that  only." 

In  anote  to  2  Parsons  on  Contracts,  139,  this  case  if  referred  to  as  an  im» 
portent  one  on  the  liability  of  forwarding  merchants.  The  aathor  again 
(Pb  178)  refers  to  the  case  as  being  distingaished  in  Teal  v.  Sear9, 9  Barb.  817. 
In  this  esse  the  ooart  very  clearly  stated  the  principles  on  which  the  decisioB 
in  the  principsl  esse  rests.  It  is  there  said:  "We are  referred  to  RtherU  ▼• 
Ttamer^  12  Johns.  2322,  as  controlling  this  esse.  That  case  was  decided  in 
1815b  Bat  without  referring  to  the  aotaal  condition  of  the  basiness  of  the 
•ooantry  since  that  deddon,  the  case  is  distingniahable  from  the  present.  In 
that  the  whole  facta  showed  that  Tamer  acted  bat  as  a  forwarder  of  the 
j;oods.  He  kept  a  store  at  Utica,  where  prodace  was  left  by  the  pablic  to  be 
forwarded  by  boats  or  wagons  to  Albany.  He  had  no  interest  in  the  boats  or 
wagona.  The  plainti£f  knew  when  his  ashes  were  left  to  be  sent  to  Albany, 
that  Tamer^a  only  basiness  in  relation  to  the  cairiage  of  goods  consisted  in 
forwarding  them.  This  was  also  understood  by  the  pablic;  and  that  without 
4uiy  concern  in  the  vessels  by  which  the  goods  were  forwarded,  or  any  interest 
in  the  freight,  they  were  stored  with  him  merely  for  the  purpose  of  forward- 
ing by  others;  he  taking  upon  himself  the  expenses  of  tnuisportation,  for 
which  he  received  a  compensation  from  the  owners  of  the  goods.  But  this 
was  not  the  position  of  the  defendants  in  the  present  suit.  They  were  in  a 
measure  engaged  in  the  carrying  business,  and  were  interested  in  some  extent 
in  vessels  on  the  canal  and  lakes.  They  kept  a  public  office  for  the  transac- 
tion of  their  business,  at  a  place  of  transhipment,  receiving  and  canying  all 
goods  that  might  be  directed  to  their  care,  in  their  own  vessels  when  oon* 
venient»  and  in  such  other  vessels  as  they  could  employ  on  terms  most  ad- 
vantsgeous  to  themselves.  They  received  the  goods  in  qnestion  directed  to 
them,  which  were  destined  west  on  the  lakes.  They  employed  a  vessel  to 
•cany  them  forward,  making  out  a  new  freight  bill  and  returning  the  old  one^ 
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and  for  ihamMlTM  taking  fhe  c^ytaan'a  receipt  for  the  goods.  Peraooa  oaten* 
tibly  engaged  aa  f orwaidera  haye,  in  thia  atate  beoome  nnmerona,  and  their 
boahieaa  complicated  and  extenaiTe.  The  rigid  mlea  of  the  common  law 
make  the  carrier  aaaome  the  liability  of  an  insurer  of  property,  whilat  tfa» 
warahonaeman  and  forwarder  are  bat  anawerable  aa  baileea  for  ordinary  neg- 
lect. The  law  distinctly  definea  the  boainesa  of  each,  and  their  liabilitiea. 
Whilst  the  warehonseman  confinea  himself  to  the  receipt  and  storage  of 
gooda  for  a  compensation,  and  a  forwarder  to  the  receipt  of  goods,  and  th» 
forwarding  of  them  by  a  carrier  other  than  himself  in  good  credit  and  In 
safe  vessels,  they  only  assnme  the  liability  of  depositariea  for  hire.  Bnt  if 
calling  themaelTea  forwarders,  they  so  act  and  conduct  their  bnsineaa  aa  to 
lead  the  public  to  regard  them  aa  carriers,  and  to  employ  them  aa  soch,  with* 
out  intimation  of  their  troe  character,  the  liabilitiea  of  a  carrier  attach  t» 
them. 

On  this  gronnd,  aa  here  stated,  ezpreaa  companiea  are  held  liable  aa  com* 
mon  carriers:  Cfhritlenson  ▼.  American  Ex.  Co.,  15  Minn.  270;  S.  C,  2  Am. 
Bep.  122.  Here  the  authority  of  the  principal  case  was  indorsed.  It 
appeared  the  defendanta  were  engaged  in  transmitting  from  place  to  placa 
gooda  for  hire,  having  at  different  points  local  agenta  whoee  duty  it  waa  to 
receiTe  goods  transmitted  and  deliver  the  same  to  the  consignee^  aa  well  aa 
to  receive  goods  for  transmission,  having  no  vehidea  or  other  means  of  trans- 
portation, except  at  their  local  officea  for  local  purposes,  but  transmitting^ 
goods  in  charge  of  their  messengers,  by  various  meana  of  commnnioation, 
owned  and  controlled  by  other  parties.  Plaintiff's  agent  delivered  to  them 
goods  for  transportation,  taking  a  receipt,  in  which  it  waa  stipulated  that  the 
defendants  were  not  to  be  held  liable  for  any  loss  or  damage  except  aa  for- 
warders only,  nor  lor  perils  of  navigation  and  transportation.  The  ateamboai 
on  which  the  gooda  were  being  transported,  in  consequence  of  the  ne^igenoe 
of  those  in  charge,  ran  upon  a  anag  and  waa  sunk,  thereby  injuring  the  goods. 
In  an  action  to  recover  the  damages,  it  waa  held  that  the  defendanta  were 
common  carriers,  not  forwarders,  and  aa  such  liable  for  the  leas,  notwith- 
standing the  terms  of  the  receipt,  which  could  not  cover  losses  arising  from 
negligence. 

If  it  be  proved  that  one  conmion  carrier  has  received  goods  from  another 
carrier,  to  whom  they  were  at  first  delivered  by  the  owner  for  carriage,  he 
may  become  liable  to  the  owner  aa  conmion  carrier:  Angell  on  CSarriers,  sec. 
466;  Orem  v.  Clarke,  12  N.  Y.  343;  New  Jersey  Steam  Nov.  Co,  v.  MerehaiU^ 
Bank,  6  How.  U.  S.  380.  In  a  late  well  considered  case  in  Mississippiy 
Cramford  v.  Southern  R.  R,  AssoekUion,  51  Miss.  222;  it  is  held  that  a  raihroad 
company,  by  simply  receiving  freight  marked  for  delivery  at  a  point  beyond 
ita  lines,  does  not  thereby  contract  to  transport  and  deliver  at  the  place  of 
destination,  and  is  bound  only  to  seasonably  deliver  the  freight  to  ita  con- 
necting line  on  the  usual  route  to  the  point  of  destination:  See  on  thia  point 
2  Bedfield  on  Railways,  sec.  180;  Oray  v.  Jaeieon,  51 K.  H.  9;  Root  v.  (?• 
W,  Railway  Co.,  45  N.  Y.  524. 

The  civil  code  of  California,  sees.  2201,  2202,  provides:  "If  a  common  car- 
rier accepta  freight  for  a  place  beyond  hia  usual  route,  he  must^  unless  he 
stipulates  otherwise,  deliver  it  at  the  end  of  his  route  in  that  direction  t» 
acme  other  competent  carrier  carrying  to  the  place  of  addreas,  or  ocnnected 
with  those  who  thus  carry,  and  his  liability  ceases  upon  making  such  de- 
livery." 

"  If  freij^t  addressed  to  a  place  beyond  the  usual  route  of  the  common 
carrier  who  first  received  it  is  lost  or  injured,  he  must,  within  a  reaaonable 
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time  after  dtrnKod,  gire  ntiif^etoiy  proof  to  tha  comignor  that  the  loM  or 
injiixy  did  not  oooar  while  it  wee  in  lue  ohezge,  or  he  will  be  himaelf  lieble 
tiierBCor.'*  This  laet  provision  le  intended  to  aeve  the  conBignor  from  the 
ikk  of  mietaking  Ids  aotion,  by  obliging  the  oairier  to  fonuah  proof  that 
la  liaUa^  the  bar  preeomption  being  againat  him  if  he  doea  not 


Jaokson  v.  Wood. 

[IS  J<MDim,  Ml) 

Wbbt  MoBaoAOB  Pubuioed  Satuiixd.— Where  the  mortgagee  haa  naiver 
entered  into  pnaeeaaion,  and  no  demand  haa  been  made  or  intereet  paid 
for  twenty  youay  the  mortgage  wiU  be  preaomed  to  have  been  aatiafied. 
Any  eridenoe  offiared  to  repel  tbia  preeomption  mnat  be  olear  and  ezplioit. 

EnoiMssT.  The  premiBes  were  mortgaged  by  one  Ellis  to 
John  ManrOy  April  18, 1776,  for  the  payment  of  sixty  pounds, 
with  annnal  interest,  commenoing  April  18,  1776.  It  did  not 
appear  that  the  mortgage  had  erer  been  acknowledged  or 
registered.  Munro  was  attainted,  and  judgment  of  attainder  was 
signed,  July  14, 1788.  The  mortgage,  and  exemplification  of 
the  judgment  were  produced  and  proved,  on  the  part  of  the 
plaintiff,  A  witness  for  the  plaintiff  testified  that  he  knew  the 
premises  for  thirty  years  past,  that  Ellis  was  succeeded  in  pos- 
session  by  one  Dobbs,  who  was  succeeded  by  a  Dr.  Hill,  and 
BO  by  various  parties,  until  one  Oomell,  who  sold  to  defendant,, 
acquired  the  property  at  public  sale.  The  plaintiff  produced 
witnesses,  to  rebut  the  presumption  of  payment  arising  from 
the  lapse  of  time.  One  Trull  testified  that  he  purchased  the 
premises  in  April,  1776,  when  he  well  understood  there  was  a 
mortgage  thereon,  and  when  he  sold,  he  informed  his  grantee 
of  this  mortgage,  that  he  was  present  when  Cornell  sold  to  the 
defendant,  and  that  he  believed  the  mortgage  was  then  referred 
to.  One  Bice  testified  that  he  had  known  the  premises  twenty- 
six  or  twenty-seven  years,  when  Hill  was  in  possession,  and  that 
the  latter  sold  to  Brown;  that  he  had  known  all  the  persons 
since  in  possession,  and  had  heard  them  all  acknowledge  the 
existence  of  the  mortgage,  and  that  it  was  unpaid.  On  being 
cross-examined,  as  to  which  of  the  owners  he  had  heard  make 
such  acknowledgment,  he  said  every  one,  except  Brown,  and  on 
further  examination,  he  said  the  occupants  told  him,  that  only 
forty  acres  were  mortgaged,  and  that  the  sum  was  forty  pounds. 

The  defendant  gave  in  evidence  a  deed  of  the  premises  from 
Brown  to  Ferine,  dated  February,  1782,  and  deeds  from  the 
various  parties  in  possession,  and  lastly  a  deed  from  the  sheriff 
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soDYejing  the  title  to  Oomell,  and  a  deed  to  him  from  the  latter. 
All  the  deeds,  except  the  sheriff's,  contained  covenants  of 
warranty,  but  no  mention  was  made  of  the  mortgage  in  either 
of  them. 

The  jniy  were  charged,  that  by  the  attainder  of  Mnnro,  the 
people  had  become  vested  with  his  rights,  and,  therefore,  might 
bring  an  action  on  the  mortgage  given  to  him;  but  the  plaintiff 
was  not  entitled  to  recover,  inasmuch  as  the  mortgage  had  not 
been  recorded,  and  sufficient  notice  of  its  existence  had  not  been 
brought  home  to  the  defendant,  or  those  claiming  under  him, 
and  the  joiy  had  a  right  to  apply  the  presumption  of  law,  that 
the  mortgage  bad  been  paid,  when  it  stood  more  than  twenty 
years,  and  when  there  was  not  sufficient  evidence  to  repel  this 
presumption.    A  verdict  was  found  for  the  defendant. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial 


Van  VechJten  and  WendaU,  for 

Orary^  contra. 

By  OouBT.  The  lessors  of  the  plaintiff  claim  title  to  the  prem- 
ises in  question,  under  a  mortage,  bearing  date  the  eighteenth 
of  April,  1775,  given  by  Daniel  EUis  to  John  Munro  for  sixty 
pounds.  The  attainder  and  conviction  of  Munro,  and  the  exe- 
cution of  the  mortgage  were  duly  proved;  and  the  only  question 
upon  the  trial  was,  whether  the  evidence  offered  was  sufficient 
to  rebut  the  presumption  of  payment,  arising  from  the  lapse  of 
time.  There  was  no  witness  who  spoke  of  any  acknowledgment 
of  the  several  owners  of  the  land,  that  there  was  any  mortgage 
upon  it,  which  was  in  force  and  unpaid,  except  Asa  Bice;  and 
he  does  not  identify  the  mortgage  now  in  question.  The  one 
he  heard  spoken  of  was  for  forty  pounds;  and  upon  forty,  in- 
stead of  one  hundred  acres  of  land.  And  he,  too,  contradicted 
himself,  first  saying,  he  had  heard  all  the  owners  acknowledge 
tiie  mortgage,  and  afterwards  admitting  that  he  had  never  heard 
Brown  make  any  such  acknowledgment.  And,  besides,  his 
knowledge  of  the  lot  seemed  to  be  imperfect  and  recent,  when 
compared  with  the  date  of  the  mortgage.  Under  such  circum- 
stances, the  jury  might  well  question  the  accuracy  of  his  mem- 
ory. The  adcnowledgments  spoken  of  by  all  tiie  other  wit* 
nessess  were  in  reference  to  mere  vague  rumors,  and  by  no 
means  recognizing  this  as  a  valid  subsisting  mortgage,  for  which 
the  owners  of  the  land  held  themselves  responsible.  And  their 
conduct  shows  that  they  did  not  consider  it  in  this  light.    For 
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in  the  iiiimeEons  salee  made  of  the  premises,  no  deduotion  in 
Uie  pnxohase-monej  appears  to  have  been  made  on  this  aoconnt; 
and  wanantj  deeds  were  given,  without  any  exception  of  the 
mortgage.  No  bond  was  shown,  and  the  mortgage  not  haying 
been  registered  no  disohazge  upon  it  was  absolutely,  necessaiy 
to  inyalidate  it.  Payment  of  the  bond  wonld  operate  as  a  dis- 
charge of  the  mortgage.  The  presumption  of  the  payment  and 
extingniahment  of  such  an  old  outstanding  mortgage  ought  to 
be  pretty  liberally  indulged.  Where  the  mortgagee  has  neyer 
entered  into  possession  of  the  mortgaged  premises,  twenty  years 
without  any  demand,  or  any  interest  having  been  paid,  has 
always  been  deemed  a  sufficient  length  of  time  to  warrant  the 
presumption  of  satisfaction:  8  Johns.  886;  7  Id.  283;  Bull. 
N.  P.  110.  The  mortgage  not  having  been  registered,  cannot 
be  set  off  against  subsequent  bona  fide  purchasers,  unless  notice 
of  the  mortgage  is  brought  home  to  them.  What  is  said  by  the 
court  in  Jackson  t.  GVven,  8  Johns.  140  [6  Am.  Deo.  828],  is  very 
much  in  point,  that  mere  loose  conversations  will  not  warrant 
the  inference  of  notice.  And  Lord  Hardwicke,  in  ESne  t.  DocU, 
2  Atk.  276,  said  that  mere  suspicion  of  notice  was  not  enough 
to  break  in  upon  the  registry  act;  nothing  short  of  fraud,  or 
dear  and  undoubted  notice  would  do.  The  same  doctrine  has 
been  recognised  in  other  cases.  Under  these  drcumstanoes,  the 
jury  were  fully  warranted  in  presuming,  either  an  extinguish- 
ment  of  this  mortgage,  or  a  want  of  due  notice  of  its  <wigt««^. 
The  notice  for  a  new  trial  must  accordingly  be  denied. 
Motion  denied. 


Raymond  v.  Bbarnabd. 

ov  MoHXT  P^m,  oir  Bncasioir  ov  OoirraAOEi-— ^If  the  dtlMidaiit 
ohooMS  to  mdnd  an  agreement^  the  plaintiff  may,  vndar  a  ooont  for 
money  had  and  reooiTed,  reoover  back  money  paid  by  him  on  aooofont  of 
the  agreement;  and  a  demand  of  the  money  befoie  bringing  the  aotioa 
k  nnnofciiry  A  tender  of  inoh  money  will  not  debet  the  action,  but 
wiU  merely  eztingoiah  a  daim  for  intereat 

Ebbob  from  the  common  pleas.  The  plaintiff  below  brought 
an  action  of  amwrn/pmi  against  Baymond  and  others,  who  were 
partners,  for  the  non-deliTery  of  twelye  barrels  of  whisky,  sold 
hj  them  to  plaintiff.  The  first  count  of  the  declaration  stated 
ihat  on  September  7, 1818,  the  plaintiff  made  a  contrset  with 
the  lefenduits  for  the  sale  of  twelve  barrels  of  whisky,  at  the 
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rate  of  twenty-two  doUan  a  barrel,  to  be  deliTered  to  the  plaint- 
iff at  defendants'  store,  within  a  reasonable  time  thereafter; 
that  he  paid  one  hundred  dollars,  part  of  the  consideration 
money;  but  although  he  was  ready  to  receiye  the  whisky  and 
pay  the  money,  the  defendants  failed  to  deliver.  The  seoond 
count  stated  tiie  sale  of  the  whisky,  as  in  the  first  count,  to  be 
delivered  when  the  plaintiff  could  conveniently  procure  teams 
for  the  transportation  thereof,  which  was  at  the  end  of  the 
plowing  season,  and  that  the  plaintiff  did  accordingly  pro- 
cure teams,  but  the  defendants  failed  to  deliver.  The  third 
count  was  for  money  had  and  received. 

The  defendants  pleaded  the  general  issue;  and  it  was  proved 
by  two  witnesses  for  the  plaintiff,  at  the  trial,  that  at  the  time 
the  whisky  was  sold,  it  was  proposed  the  plaintiff  should  call 
for  it,  at  the  store  of  the  defendants,  within  one  month;  but 
this  meeting  with  an  objection  on  the  part  of  the  plaintiff,  the 
defendants  consented  to  extend  the  time  five  or  six  days,  to 
which  the  plaintiff  said,  he  would  take  it  away,  if  possible. 
The  plaintiff  then  advanced  one  hundred  dollars,  in  part  pay- 
ment. But  one  of  the  witnesses  believed  the  agreement  was  to 
pay  the  residue  of  the  money  and  take  away  the  wlnskj,  within 
one  month  or  thereabouts.  It  was  shown  that  the  plaintiff 
called  in  about  three  months  and  tendered  the  residue  of  the 
money,  and  demanded  the  property,  which  the  defendants  re- 
fused, on  the  ground  that  the  plaintiff  had  broken  his  contract 
by  not  calling  in  time,  and  they  offered  to  return  the  one  hun- 
dred dollars.  Upon  this  evidence,  the  counsel  for  the  defend- 
ants contended  that  the  plaintiff  wasentitled  to  recover,  neither 
on  the  special  counts  nor  on  the  count  for  money  had  and  re- 
ceived; but  the  court  charged  the  jury,  that  although  the 
contract  was  not  proved  as  laid,  yet  the  plaintiff  was  entitled  to 
recover  the  one  hundred  dollars,  under  the  money  count,  and 
the  jury  found  accordingly. 

The  case  was  submitted  without  argument. 

Bt  Ooubt.  This  case  comes  before  the  court  on  a  writ  of 
error  to  the  common  pleas  of  Orange  county,  and  the  errors 
complained  of  arise  out  of  a  bill  of  exceptions  tendered  at  the 
trial.  The  declaration  contains  several  counts  on  a  special  oon- 
tract,  and  also  the  common  money  counts.  Upon  the  trial,  the 
plaintiff  below  failed,  in  the  opinion  of  the  court,  in  supporting 
the  special  contract,  but  they  allowed  him  to  recover  back  the 
money  advanced  at  the  time  the  contract  was  made.  The 
ground  upon  which  the  plaintiff  fsiled  in  recovering  on  the  spe- 
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«ial  contnot  was,  that  he  did  not  oall  for  the  deliTeiy  of  the 
whisky  within  the  time  limited  by  the  contract,  and  when  he 
<did  caJl  and  demand  the  same,  the  defendants  refused  to  deliver 
it,  because  the  demand  was  not  made  in  season.  Thus  the  de- 
fendants, by  their  own  act,  defeated  a  performance  of  the  con* 
tract.  There  is  therefore  no  special  agreement  subsisting  be- 
tween the  parties,  but  the  same  has  been  put  an  end  to  by  the 
Section  of  the  defendants.  If  the  special  agreement  was  still 
in  force,  the  plaintiff  could  not  resort  to  the  general  counts. 
But  the  defendants  themselves  refusing  to  cany  into  effect  the 
•contract,  they  ought  not  to  be  permitted  to  set  it  up  as  the  pre- 
text for  holding  the  money  advanced.  If  the  contract  is 
rescinded  in  part,  it  must  be  in  toto,  and  the  plaintiff's  right  to 
recover  back  the  money  paid  is  undeniable:  1  T.  B.  183;  1  Bos. 
ik  P.  (N.  S.)  8^;  6  Johns.  87  [4  Am.  Dec.  829];  7  Johns.  182. 
No  demand  of  the  money  was  necessary  before  bringing  the  ac- 
tion, nor  did  the  tender  set  up  extinguish  the  demand;  the  only 
-etbct  of  such  tender  is  to  preclude  any  claim  for  interest*  The 
judgment  of  the  court  below  must  accordingly  be  aiBrmed. 
Judgment  affirmed. 


Wbston  V.  Babkbb. 

[19  JOBMOM,  97e.] 

om  BomrD  bt  Tausr  nr  Favoe  ot  Avoibxb.— A  p«r^  ■■jgnnd 
■oouxitiM  in  tmtt  to  anoiher  to  ntisfy  a  oartsin  indobtodnew, 
mod  to  hold  the  balanoo  subjeot  to  hii  ordar,  whioh  tnut  was  aooordiiigly 
aooepted.  The  aasignor  afterwudi  directed  the  balanoe  of  the  money 
leoaived  under  the  Miignment  to  be  paid  over  to  a  third  party.  It  was 
bald  that  thit  perty  oonld  maintain  an  action  for  money  had  and  re- 
eeived  against  the  penon  holding  the  money;  for  the  aooeptanoe  of  the 
traat  was  eqniTalent  to  an  exprew  pronuae  to  the  penon  who  ehoald  be 
eidartd  to  leoaiTe  the  money. 

Assumpsit.  Bowen  &  Bobins,  partners  for  the  purpose  of 
^ecuzing  certain  debts,  on  the  fourth  of  March,  1811,  assigned 
two  policies  to  the  defendant,  made  by  the  New  York  Insurance 
<3o.,  on  a  vessel  and  cargo.  At  the  time  of  assignment,  they 
addressed  a  letter  to  the  defendant,  informiDg  him  of  the  assign- 
ment, stating  that  one  half  the  amount  was  in  trust  to  discharge 
certain  of  their  obligations  named,  and  the  balance  was  to  re« 
main  subject  to  their  order.  On  the  back  of  a  copy  of  this 
letter,  the  defendant  made  and  subscribed  the  following  in- 
dorsement: ''I  acknowledge  to  have  received  from  Bowen  k 
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Bobins  the  original  letter,  of  which  the  within  is  a  copy,  the 
conditions  named  in  which  I  engage  to  comply  with.  New 
York,  March  4, 1811/' 

Bowen  &  Bofains  being  indebted  to  the  plaintiff  in  a  larger 
som  than  the  amount  of  the  fond  in  the  hands  of  the  defend* 
ant,  which  remained  unappropriated,  after  drawing  on  him  for 
about  ninety-one  dollars  in  f sTor  of  a  third  person,  indorsed  on 
the  above-mentioned  copy  an  order  in  favor  of  the  plaintiff  as 
follows:  '*  New  York,  March  16, 1811.  Sir:  For  value  received 
we  hereby  request  you  will  account  with  Abijah  Weston,  of  this 
city,  for  the  amount  recovered  of  the  New  York  Insurance  Oo., 
on  policies  assigned  you  for  our  account,  first  providing  for 
assumptions  made  by  us  to  amount  of  one  thousand  and  seventy* 
five  dollars,  as  per  account  annexed,"  which  was  delivered  with 
the  defendant's  indorsement,  as  above  stated,  to  the  plaintiff^ 
the  defendant  receiving  notice  a  day  or  two  thereafter.  The 
defendant,  from  the  amount  received  on  the  policies,  de- 
ducted the  amount  due  from  Bowen  &  Bofains,  and  a  balance 
remained  in  his  hands  of  six  hundred  and  forty-seven  doUaxa 
and  thirty-eight  cents,  which,  with  the  interest  thereon,  was  the 
amount  claimed  by  the  plaintiff. 

The  defendant  offered  in  evidence,  as  a  set-off,  a  note  drawn 
by  Bowen  &  Bobins  in  favor  of  Mason  &  Wilcox,  for  two  thou- 
sand three  hundred  dollars,  dated  January  8,  1811,  payable 
four  months  after  date,  which  was  received  by  the  defendant 
from  Bowen  &  Bobins,  for  goods  sold  to  them  hy  the  plaintiff; 
which  note  was  protested  for  non-payment  on  the  eleventh 
May,  1811.  A  verdict  was  found  for  the  plaintiff  for  eight  hun- 
dred dollars,  subject  to  the  opinion  of  the  court. 

Warner  A  BadtMff^  for  plaintifll 

TF€2Z8,  for  defendant. 

By  Oourt,  Thomfsov,  0.  J.  The  pcmapMA  quesllon  in  this 
case  is,  whether  an  action  for  money  had  and  received,  can  be 
sustained  by  the  present  plaintiff.  It  was  not  denied  on  the 
argument  by  the  defendant's  counsel  but  that  the  action  would 
be  supported  if  an  express  promise  to  pay  was  proved;  and, 
indeed,  this  principle  is  too  well  settled  to  be  questioned.  It 
has  been  repeatedly  recognized  in  this  court:?  Johns.  108;  8 
Johns.  149.  It  appears  to  me  that  the  proof  in  this  case  estab- 
lishes such  a  promise,  according  to  the  good  sense  and  sound 
interpretation  of  the  rule.  That  the  defendant  has  actually  re« 
ceived  the  money  is  admitted,  and  the  plaintiffs  claim  to  it  is 
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supported  by  the  etrongeet  principleB  of  justice  and  equity,  as 
will  appear  from  a  bare  statement  of  the  oaae. 

Bowen  &  BobinSy  on  the  fourth  of  March,  1811,  assigned  to 
the  defendant  two  policies  of  insurance,  in  trust,  to  diflcharge 
certain  specified  debts,  and  the  balance  to  be  held  subject  to 
their  order.  The  defendant,  on  the  same  day,  signified,  in 
writing,  his  acceptance  of  the  trust,  and  expressly  engaged  to 
comply  with  the  conditions  mentioned  in  the  letter  which  de- 
clared the  trust,  ^iz.,  to  pay  the  specified  debts,  and  hold  the 
balance  subject  to  the  order  of  Bowen  &  Bobins.  On  the  fif- 
teenth of  the  same  month,  Bowen  &  Bobins  being  indebted  to 
the  plaintiff,  gave  him  an  order  on  the  defendant  for  such  bal- 
ance, of  which  notice  was  about  the  same  time  given  to  the 
defendant.  The  defendant  afterwards  received  the  amount 
due  on  the  policies,  and  after  paying  the  demands  specified  in 
the  declaration  of  trust,  held  in  his  hands  a  balance  of  six  hun- 
dred and  f  orty-seTen  dollars  and  thirty-eight  cents,  which  is  the 
sum,  together  with  the  interest,  for  which  this  suit  is  brought. 
This  brief  statement  of  facts  would  seem  sufficient  to  show  the 
plaintiffs  right  to  recover.  The  money  has,  in  fact,  been  re- 
ceived by  the  defendant;  and,  according  to  the  very  terms  of 
his  engagement,  was  received  as  the  money  of  the  plaintiff,  and 
not  of  Bowen  &  Bobins;  they  having  previously  directed  the 
same  to  be  paid  to  the  plaintiff.  If  A.  deliver  money  to  B.,  to 
be  paid  over  to  0.,  the  latter  may  recover  it  of  B.  in  an  action 
for  money  had  and  received:  1  Bos.  &  P.  296.  It  is  immaterial, 
in  the  case  before  us,  whether  the  money  was  actually  paid  by 
Bowen  &  Bobins  to  the  defendant,  or  whether  it  came  into 
his  hands  from  any  other  quarter  by  their  order.  When  it  was 
received  it  was  received  as  the  money  of  the  plaintiff;  and  so, 
in  the  most  strict  and  literal  sense,  it  was  money  received  to 
the  plaintifl^s  use.  It  was  considered  on  the  argument  that 
had  the  plaintiff  been  named  in  the  declaration  of  trust  as  one 
of  the  persons  to  be  paid  out  of  the  moneys  received  on  the 
policies,  he  could  maintain  this  action.  And  where  in  good 
sense  and  sound  principle  can  be  the  difference  whether  he  was 
originally  named  or  afterwards  designated,  according  to  the 
terms  of  the  defendant's  undertaking?  His  express  promise 
was  to  hold  the  balance,  subject  to  the  order  of  Bowen  &  Bob- 
ins. As  soon  as  such  order  was  given,  this  promise  attached 
and  enured  to  the  benefit  of  the  person  named  in  such  order. 
It  is  undoubtedly  a  well  settled  rule  of  the  common  law,  that 
chosea  in  action  are  not  assignable;  and,  therefore,  when  a  per* 
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son  entitled  to  money  due  from  another  assigns  over  his  inter- 
est in  it  to  a  third  person,  the  mere  act  of  assignment  does  not 
entitle  the  assignee  to  maintain  an  action  for  it;  bat  if  there  be 
an  assent  or  promise  on  the  part  of  the  debtor  or  holder  of  the 
money,  the  action  for  money  had  and  received  has  been  holden 
to  lie. 

What  will  amount  to  such  assent  or  promise,  so  as  to  make 
the  holder  of  the  money  liable,  will  be  better  seen  by  a  refer* 
ence  to  some  of  the  adjudged  cases  on  this  subject.  In  Ward  ▼• 
EvanSf  2  Ld.  Baym.  298,  one  Fellows,  haying  money  in  his 
hands  of  the  defendant,  gave  a  verbal  order  to  pay  a  certain 
sum  to  the  plaintiff,  and  to  indorse  it  upon  a  note,  which  he. 
Fellows,  held  against  the  defendant,  and  this  indorsement  was 
accordingly  made.  This  was  held  sufficient  to  maintain  the 
action  for  money  had  and  received  to  the  use  of  Ward,  the 
plaintiff.  Holt,  0.  J.,  said,  when  the  money  was  indorsed  on 
Fellows'  bill,  and  Fellows  directing  that  sum  to  be  paid  to  the 
plaintiff,  and  the  defendant  having  the  money  in  his  hands,  it 
amounted  to  a  receipt  of  so  much  money  by  the  def  enduit  to 
the  plaintiff's  use.  So,  also,  in  Israel  v.  Douglass^  1  H.  Bl.  239. 
The  defendants  being  indebted  to  one  Delvalle,  he  drew  an 
order  on  them  in  favor  of  the  plaintiff,  who  had  advanced 
money  to  Delvalle.  The  defendants  accepted  the  order,  and 
they  were  held  responsible  in  an  action  for  money  had  and  re- 
ceived. Lord  Loughborough,  in  answer  to  the  argument,  that 
the  money  was,  in  point  of  fact,  owing  by  the  defendants  to 
Delvalle,  and  that  their  undertaking  was  to  him,  and  that  no 
money  was  in  reality  had  and  received  by  them  to  the  use  of  the 
plaintiff,  says,  the  debfc,  with  the  consent  of  the  parties,  was  as- 
Bigned  to  the  plaintiff,  of  which  the  defendants  had  notice,  and 
Assented  to  it;  by  which  assent  they  became  liable  to  the  plaint- 
iff for  money  had  and  received.  Had  the  defendant,  in  the 
4sase  before  us,  directly  accepted  the  order  drawn  on  him,  it 
^ould  fall  precisely  within  the  case  last  cited.  But  as  I  have 
hetore  observed,  this  could  in  principle  make  no  difference,  for 
the  express  promise  of  the  defendant  was,  in  substance,  to  pay 
over  the  money  to  whomsoever  Bowen  &  Bobins  should  ap- 
l)oint  to  receive  it.  And  this  appointment  was  made  certain  by 
the  subsequent  designation  in  the  order.  That  this  was  suf- 
ficient, is  established  by  the  case  of  Fennery.  Meares,  2  Bl.  1269. 
It  was  there  held  that  indebiialua  aasumpfnt  for  money  had  and 
received,  would  lie  by  an  assignee  of  a  respondentia  bond,  where 
the  obligor  by  an  indorsement  thereon  promised  to  pay  the 
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ttune  io  saoh  assignee  as  the  obligor  should  duly  appoint.  Here 
the  promise  iras  not  made  to  any  person  in  particular,  but  gen- 
erally to  whomsoever  the  obligee  should  appoint.  It  is  true 
that  the  authority  of  the  two  last  cases  has  been  questioned  by 
later  decisions  in  the  English  courts:  1  East,  104;  8  Id.  171. 
The  reasons  and  principles,  however,  upon  which  they  were 
founded,  have  not  been  shaken,  but  on  the  contrary  sanctioned 
by  this  court,  as  will  be  seen  by  the  case  of  Neilaon  v.  Blighty  1 
Johns.  Oas.  205,  which  was  an  action  of  asswrnpfii  for  money 
had  and  reoeiyed.  -  From  an  examination  of  the  facts  in  that 
4sa8e,  if  appears  that  there  was  no  express  promise  made  by  the 
defendant  to  the  plaintiff.  Baddiff,  J.,  after  stating  the  lead- 
ing facts  in  the  case,  observes,  that  there  was  a  trust  created  in 
Saddon  for  the  benefit  of  the  plaintiff,  which  the  plaintiff  had 
a  right  to  affirm  and  avail  himself  of,  and  that  this  trust  was 
transferred  to  the  defendant,  who  became  equally  responsible 
vrith  Baddon,  by  receiving  the  wines  on  the  same  terms;  that 
there  was  an  implied  assumpsU  in  law,  the  fund  being  in  the 
defendant's  hands,  and  received  by  him  for  the  benefit  of  the 
plaintiff.  He  laid  it  down  as  a  maxim,  that  where  a  trust  is  cre- 
ated for  the  benefit  of  a  person,  though  without  his  knowledge 
at  the  time,  he  may  affirm  the  trust  and  enforce  its  execution. 
And  Kent,  J.,  said,  from  these  facts  the  law  will  infer  a  promise 
by  the  defendant  to  pay  the  money,  because  in  justice  and  good 
faith  he  was  bound  so  to  do.  From  that  case  it  is  clear  that  no 
express  promise  is  necessary  in  order  to  make  a  party  responsi- 
ble in  this  form  of  action.  But  in  the  case  before  us,  I  think 
I  have  shown  that  there  was  what  must  be  deemed  equivalent  to 
an  express  promise,  and  as  soon  as  the  money  came  into  the 
defendant's  hands,  he  became  bound  to  pay  it  over  to  the 
plaintiff,  according  to  the  principle  which  governed  the  decision 
in  Mslfenomy  v.  Ferrers^  8  Johns.  82. 

There  is  no  ground  upon  which  the  set-off  can  be  allowed. 
That  is  a  claim  against  Bowen  &  Bobins  with  which  the 
plaintiffhas  no  concern.  Nor  can  the  defendant  complain  of 
any  hardship  in  the  case  for  he  held  this  note  against  Bowen  & 
Bobins  when  he  accepted  the  trust  and  engaged  to  pay  the 
money  now  in  question  to  their  order.  This  shows  conclusively 
that  he  did  not  look  in  any  manner  to  this  fund  as  security,  but 
trusted  to  the  personal  responsibility  of  the  drawers  and  in- 
dorsers  for  payment. 

The  opinion  of  the  court  accordingly  is,  that  the  plaintiff  is  en* 
titled  to  judgment. 
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Spshobb,  J.,  dissented. 

Plaxt,  J.,  not  having  heard  the  argnment,  gave  no  opinion. 

Judgment  for  the  pLiintiff. 

In  TienuM  ▼.  Jackton,  5  Peten,  597»  Story,  J.»  notioeB  and  dutingniiliM 
tbis  case,  Mjing:  "But  it  is  said  that  if  a  party  agrees  to  hold  numey  or 
goods  subject  to  the  order  of  the  owner,  it  raises  an  implied  promise  to  the 
holder  of  the  order,  upon  which  he  may  maintain  an  action  at  law.  The  case 
of  Weston  V,  Barker ,  12  Johns.  276,  has  been  relied  on  for  this  purpose.  Bat 
in  that  case  the  party  receiving  the  money  under  the  assignment  made  an  ex- 
press promise  to  hold  the  same  subject,  in  the  first  place,  to  the  demands  of 
certain  specified  creditors,  and  next,  the  balance  subject  to  the  order  of  tho 
assignor.  The  court  held  that  in  such  case  the  holder  of  the  order  subse- 
quently drawn  had  a  right  to  the  money,  as  money  had  and  reoeived  to  his 
house^  notwithstanding  there  was  a  counter-claim  or  set-off  of  the  nssignfm 
aooming  before  the  assignment." 

The  case  is  followed  and  relied  on  in  MeLaughlin  ▼.  Swatm^  18  Hiow,  U.  S» 
S2a 
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[12  JonraoH,  808.J 

KoiB  Void  aoaikst  Pubuo  Policy. — A  note  given  by  an  insolvent  debtor 
to  a  creditor,  in  consideration  that  the  latter  should  withdraw  his  opposi- 
tion to  the  debtor's  obtaining  his  discharge,  is  void. 

AonoN  on  a  promissory  note  made  by  the  defendant  payable 
to  one  Forsaitb,  and  by  him  indorsed  to  plaintiffs. 

The  general  issue  was  pleaded,  with  notice  of  dischai^  un^ler 
the  insolvent  laws.  The  defendant  was  a  partner  of  the  firm  of 
Bice  and  Bush,  who  were  indebted  to  the  plaintiff  on  five 
promissory  notes  drawn  by  them  payable  to  Forsaith,  and  by 
him  indorsed  to  the  plaintiffs.  Forsaith  had  conveyed  lands  to 
the  plaintiffs  as  security  for  the  payment  of  these  notes,  but  tbe 
lands  were  not  sufficient  for  their  payment.  Forsaith  being  in 
New  York  bad  some  conversation  with  defendant  about  his 
obtaining  his  discharge,  when  he  stated  that  Forsaith  had 
power  to  prevent  his  discharge,  as  he  had  not  made  a  fair  exhibit. 

Forsaith  opposed  the  defendant's  discharge,  and  in  order  to 
have  him  withdraw  his  opposition,  the  defendant  gave  the  plaint* 
iffs  a  note  for  one  thousand  dollars.  Forsaith  consented  to  in- 
dorse the  note  without  receiving  any  security  from  the  defendant. 
The  note,  although  dated  on  tbe  twenty-fourth  of  May,  was  iu 
fact  made  on  the  twenty-second  of  April,  and  a  memorandum  of 
tbe  day  upon  which  it  was  executed  was  indorsed  upon  it. 
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Torsaiih  receiTod  the  note  and  delivexed  it  to  the  plaintiff  in 
Soston,  where  they  resided,  on  his  retom  to  that  dtj,  before 
the  note  became  payable,  but  he  did  not  inform  them  how  it 
was  obtained,  and  at  the  time,  there  was  no  understanding  that 
he  should  not  be  liable  as  indorser.  The  defendant  received 
his  discharge  under  the  insolvent  laws,  first  of  May,  1812. 

Sedgwicky  for  plaintiffs,  contended  evidence  was  not  admissible 
to  show  that  the  note  was  executed  at  a  different  date  from  that 
on  its  face:  Boehm  v.  Sterling ^  7  T.  B.  423.  The  note  was  not 
given  in  fraud  of  the  insolvent  laws;  the  English  cases  on  this 
Bobject  are  those  of  positive  frauds  against  tiie  other  creditors 
in  signing  the  bankrupt's  certificate,  which  are  distinguishable 
from  the  present  case.  In  Lewis  v.  Chase,  1  P.  Wms.  620,  Lord 
Chancellor  Parker  refused  to  relieve  against  a  bond  given  by  a 
bankrupt  to  a  creditor  to  induce  him  to  withdraw  a  petition 
against  the  allowance  of  a  discharge.  In  the  case  of  Waiiie  v. 
Harper,  2  Johns.  886,  the  plaintiff's  demand  was  not  inserted 
in  the  inventory;  it  was  a  ease,  therefore,  of  direct  fraud  against 
the  statute. 

Golden,  conlra. 

By  Oourt,  Tat»,  J.  The  plaintiff,  in  this  cause,  was  properly 
nonsuited.  The  note  in  question  was  given  to  prevent  the 
opposition  of  Forsaith,  the  payee,  against  the  insolvent's  obtain- 
ing the  benefit  of  the  act  of  the  eleventh  of  April,  1811,  and  in 
my  opinion,  under  droumstances  of  fraud;  for  it  is  expressly 
stated,  that  the  defendant,  in  conversation  with  him  on  the 
subject,  admitted  that  he  had  not  made  a  fair  exhibit  of  his 
debts  to  the  recorder.  It  became,  therefore,  a  subject  of  inquiry 
whether  he  had  committed  perjury,  in  not  rendering  a  just  and 
true  account,  according  to  the  oath  taken  by  him,  as  prescribed 
by  the  statute  under  which  the  proceedings  were  conducted. 

Other  reasons,  besides,  might  have  been  shown  by  Forsaith 
to  prevent  his  discharge,  not  susceptible  of  detection  after- 
wards; so  that  the  transaction,  from  its  very  nature^  must  oper« 
ate  fraudulently,  and  ought  not  to  be  countenanced.  Not 
only  the  policy,  but  the  spirit  of  this  statute,  as  well  as  every 
statute  I  have  seen  on  this  same  subject,  forbids  such  transao* 
tions.  It  is  at  all  times  intended  by  the  legislature  to  effect  an 
equal  distribution  of  the  insolvent's  estate,  and  secure  equal 
advantages  to  the  creditors;  and  although  the  giving  of  this 
note  and  the  payment  of  it  afterwards  by  the  insolvent  would 
not,  as  to  that  amount,  lessen  their  dislxibutive  shares  in  his 
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estate,  yet  the  suppression  of  facts  pxoduomg  such  a  result, 
which  might  be  the  case,  is  a]one,  in  my  view,  sufficient  to  pre* 
Tent  the  recovery  now  sought  for. 

The  act  can  never  be  construed  so  as  to  authorise  the  insolvent 
to  sUence  an  imposing  creditor  by  a  written  promise  of  future 
payment  of  his  debt,  or  by  giving  a  reward  to  any  person, 
whether  agent  for  a  creditor  or  not,  to  withdraw  his  opposition. 
It  appears  to  me  incorrect  and  unjust,  and  might  be  intended, 
in  either  case,  with  the  grossest  imposition  on  creditors.  It 
must  be  admitted  that  laws  of  this  description,  although  neces- 
sary to  relieve  unfortunate  debtors,  always  operate  hard  on 
creditors;  and  it  is  the  province  of  courts  of  justice,  in  cases 
like  the  present,  to  interfere,  and  to  dose  the  remotest  avenues 
leading  to  fraud  or  imposition  on  them  by  persons  ^Uimiwg  the 
benefit  of  such  laws. 

The  case  of  Cookshot  v.  Bennet,  2  T.  B.  768,  could  not  have 
interfered  with  the  distributive  share  of  a  creditor;  yet  the  oourt 
decided  that  the  note  given  by  the  brnlmipt  was  void.  In  that 
case  all  the  creditors  of  the  insolvent  consented  to  accept  a 
composition  for  their  respective  demands,  upon  an  assignment 
of  his  effects  by  a  deed  of  trust,  to  which  they  were  all  parties; 
and  one  of  them,  before  he  executed  the  deed,  obtained  from 
the  insolvent  a  promissory  note  for  the  residue  of  his  demand. 
hj  refusing  to  execute  the  deed  until  such  note  was  made.  The 
note  was  declared  void  in  law,  as  a  fraud  on  the  rest  of  the 
creditors;  and  the  court  decided  that  a  subsequent  promise  to 
pay  it  was  a  promise  without  consideration,  which  would  not 
maintain  an  action. 

In  Payne  v.  Eden,  8  Oaines,  218,  it  was  necessary  for  the  in- 
solvent  to  obtain  the  assent  of  a  certain  portion  of  his  creditors; 
and  he  had  a  sufficient  number  without  the  payee  of  the  note; 
but  the  note  having  been  given  in  consideration  of  his  signing 
the  insolvent's  petition,  it  was  adjudged  void.  If  the  securiiy 
in  the  above  cases  was  deemed  void,  the  reasons  against  the 
validity  of  the  note  in  this  cause  are  certainly  more  cogent  and 
conclusive;  but  it  is  notwithstanding  contended  that  this  in  a 
defense  set  up  against  third  persons,  who  are  subsequent  held" 
ers  for  a  valuable  consideration  and  without  notice.  This, 
according  to  the  view  before  taken  of  the  subject,  eould  not 
give  validity  to  the  note  if  void  ab  iniHo.  It  cannot^  however,  be 
made  a  question  in  the  present  case,  because  it  does  not  satis- 
factorily appear  that  a  consideration  had  been  given  for  the 
note  by  the  holders,  and  because  they  had  sufficient  notice  of 
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ilie  maPTMir  in  which  it  ma  oziginallj  obtained  bj  the  payee  as 
their  agent. 

It  appean  that  the  phdntifiiB  still  hold  the  f onner  notes  given 
bj  Bioe  and  Bush  to  them  and  indozsed  by  Forsaith,  the  payee 
of  the  note  in  question;  who,  without  making  any  arrangement 
at  the  time  it  was  so  transferred  to  dednot  from  that  debt  the 
amount  of  this  note,  which  debt  was  also  stated  on  the  defend- 
ant's schedule  delivered  in  to  the  recorder,  and  for  the  payment 
of  which  the  same  liability  exists:  so  that  the  whole  demand  re- 
mained in  the  same  situation,  without  affording  any  benefit  to 
Forsaith,  the  indorser  of  this  note.  To  say  the  leai^y  therefore, 
it  is  extremely  questionable  whether  any  consideration  can  even 
be  presumed  to  have  passed  to  Forsaith  from  the  plaintiffs  for 
the  note. 

By  the  indorsement  on  the  note  of  the  real  date,  the  plaintiffs 
had  such  information  as  ought  to  have  led  to  an  inquiry  into  the 
manner  the  payee  had  obtained  it.  The  post-dating  of  the  note 
which  was  indorsed  was  an  extraordinary  circumstance,  and 
must  have  created  suspicion.  The  neglect  of  the  plaintiffs  to 
make  any  inquixy,  ought  to  subject  them  to  the  consequences 
of  the  transaction  between  the  defendant  and  Forsaith,  the  im- 
mediate or  original  parties;  and,  as  between  them,  it  is  decid- 
edly illegal  consideration.  It  is,  however,  manifest  from  the 
&oe  of  the  transaction,  that  Forsaith,  the  payee  and  indorser  of 
this  note,  acted  as  the  agent  of  the  plaintiffs;  they  of  course  are 
bound  by  his  acts,  and  are  subject  to  the  same  consequences  as 
if  the  whole  had  been  conducted  by  themselves;  so  that  inde- 
pendent <A  other  reasoning  on  the  subject,  this  alone  is  sufBcient 
to  prevent  a  recovexy.  The  motion  for  a  new  trial  mustaooord- 
ingly  be  denied. 

Itotion  denied. 


Adams  v.  Frssman. 

[19  JonMV,4ll8.] 

DwxiXDra-Boinn  a  TanPAas. — One  who  eaten  a  dweOiiig-lioDM 
withoot  permiiwon  of  the  oooapant^  and  remaiDs  thera  alter  being  ze- 
qneated  to  leave,  is  gmlty  of  a  twpaM;  and  if  he  had  penniHion  to 
enter,  and  remained  liter  a  reqneet  to  leave,  he  would  then  he  liable  aa 
abkiiHo. 


Bbbob  on  certicrari  to  a  justice's  court.  The  plaintiff  brought 
trespass  against  the  defendant  for  his  entering  the  house  of  the 
plaintifll  The  defendant  pleaded  not  guilty;  and  on  trial  the 
plaintiff  proved  that,  he  being  in  bed  (in  the  daytime  or  night. 
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not  Btated)^  the  defendant  entered  the  house  withoat  pennia- 
sion.  The  plaintiff's  son^  faj  order  of  his  father,  reqnested  the 
defendant  to  leave;  the  defendant  replied  that  he  would  go 
when  he  pleased,  and  he  gave  a  similar  answer  to  the  plaintiff's 
wife.  The  plaintiff  then  rose  from  bed  and  ordered  the  defend- 
ant to  leave  his  house,  but  he  still  refused,  and  remained  there 
half  an  hour,  without  doing  any  other  injury,  and  then  de- 
parted. The  defendant  moved  for  a  nonsuit,  and  the  justice 
decided  that  the  proof  was  insufficient  to  sustain  the  action, 
and  nonsuited  the  plaintiff  with  costs. 

By  OouBT.  To  enter  a  dwelling-house  without  license  is  in 
law  a  trespass.  Any  person  professing  to  keep  an  inn,  thereby 
gives  general  license  to  all  persons  to  enter  his  house.  But  the 
house  of  the  plaintiff  does  not  appear  to  have  been  an  inn,  and 
therefore,  to  render  such  an  entry  lawful,  there  must  be  a  per- 
mission, express  or  implied,  and  familiar  intimacy  may  be  evi- 
dence of  general  license  for  such  purpose.  According  to  the 
evidence  here  was  no  such  permission,  and  therefore  the  act  of 
entering  the  plaintiff's  house  was  a  trespass.  Besides,  if  the 
defendant  had  received  permission  to  enter,  as  by  being  asked 
to  walk  in,  upon  his  knocking  at  the  door,  his  subsequent  con- 
duct was  such  an  abuse  of  the  license  as  to  render  him  a  tres- 
passer a6  initio. 

Judgment  reversed. 

Cited  and  followed  in  JiarkhamY.  Broum,  S7  Chu281}  MaHiAam v.  Jhwm, 
8  N.  H.  631}  8tqpk€H9  V.  Law9tm^  7  BUokl  276;  AUm  v.  C^oo^  6  Wend. 
610;  Morthir.  JSTon^ilbftM, 46 BwK  200. 


Arnold  v.  Camp. 


112  JoBmni,  400.] 
;'8KoTS  loa  FiBX  Dkbt.— Where  a  partner  gave  his  individual  noK 
taking  up  a  prominory  note  ivned  by  the  finn,  the  ten  liability  is  there^ 
disohar&ed. 

Action  on  a  promissory  note,  payable  to  the  plaintiiF,  or 
bearer,  on  demand,  made  by  Oamp  and  one  Downing,  his  part- 
ner, against  whom  process  had  been  issued,  but  who  was  not 
served.  The  note  had  been  given  up  bj  the  plaintiff  to  Down- 
ing, upon  the  latter  giving  his  own  note  for  the  amount;  but 
Downing  afterwards  took  back  his  own  note  and  returned  the 
partnership  note  to  the  plaintiff,  on  the  plaintiff's  telling  him 
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that  if  he  did  not  do  so,  he  should  work  for  him  no  longer. 
The  partnership  between  Camp  and  Downing  was  dissolTed,  and 
the  plaintiff  had  notice  of  the  dissolution.  Oamp  had  given 
Downing  property  for  the  purpose  of  taking  up  this  note. 

A  rerdict  was  found  for  the  plaintiff,  subject  to  the  opinion 
of  the  court. 


(7.  if.  Lee,  for  the  plaintiff. 
Storrs  db  N.  WiUiams.  contra. 

By  Court,  Thompson,  C.  J.  The  question  is,  whether  under 
the  circumstances  of  this  case  Camp  is  not  discharged  from  all 
responsibility  upon  this  note.  There  is  nothing  in  this  case 
showing  that  Downing  is  insolvent,  or  unable  to  pay  the  note 
he  gave  in  his  individual  capacity.  As  Downing  had  received 
property  to  dischaige  the  note,  the  re-delivery  of  it  to  the 
plaintiff  was  unjust,  as  it  respected  Camp,  and  he  is  justified  in 
Availing  himself  of  all  legal  measures  to  exonerate  himself 
from  the  payment.  The  circumstances  appear  to  fuUy  warrant 
the  conclusion  that  the  individual  note  of  Downing  was  intended 
to  be  given  to  and  was  actually  received  by  the  plaintiff  in  sat- 
isfaction of  the  partnership  note.  This  was  delivered  up  for 
the  purpose  as  must  necessarily  be  inferred,  of  being  destroyed. 
This  is  a  much  stronger  case  than  that  of  Sheehy  v.  MandeuiUe, 
€  Cranch.  26A»  It  is  there  held,  that  although  as  a  general 
principle,  a  promissoxy  note  will  not  of  itself  discharge  the  orig- 
nal  cause  of  action,  yet  if  by  agreement,  the  note  is  received  as 
payment,  it  satisfies  the  originid  contract,  and  the  party  receiv- 
ing it  must  take  his  remedy  on  it.  That  case  also  shows  that 
the  doctrine  of  nudum  pactum  has  no  application  to  cases  like 
the  present;  there  also,  as  in  this  case,  it  was  the  note  of  one  of 
the  firm  that  was  held  to  discharge  the  partnership.  The  same 
doctxine  is  maintained  in  Newmarck  v.  day,  14  East,  239,  and  in 
Tciby  V.  Wtibder,  5  Johns.  72,  this  court  considered  the  accept- 
ance of  a  note  as  an  extinguishment  of  a  pre-existing  debt,  if 
agreed  to  be  received  as  payment,  and  Whetherby  v.  Mann,  11 
Johns.  618,  is  a  still  stronger  case.  It  is  there  held,  that  where 
a  negotiable  note  has  been  received  in  satisfaction  of  a  judg- 
ment, it  is  an  extinguishment  of  the  judgment  debt.  If  the 
facts  then  in  the  case  before  us  will  warrant  the  conclusion,  that 
when  the  individual  note  of  Downing  was  taken,  and  the  part- 
nership note  delivered  up,  it  was  intended  and  agreed  to  be 
considered  as  payment  of  the  note  in  question,  there  can  be  no 
doabt  that,  in  judgment  of  law,  it  will  operate  as  a  satisfaction 
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of  the  partnerahip  note,  and  that  the  faots  not  only  fairly,  bat 
neoeesarily,  lead  to  suoh  a  conolaaion,  will,  in  my  opinion,  admit 
of  no  doubt.    The  defendant  is  aooordingly  entitled  to  jodg^ 
ment. 
Judgment  for  the  defendant 

The  lait  dtatkni  of  thia  case  in  the  New  York  oourte  ihows  vs  ttie  pm^ 
eiple  on  which  the  deouum  rests.  In  MiUerd  ▼.  Thom,  66  N.  Y.  408^ 
Giover,  J.,  says:  ''When  a  oreditor  of  a  partnership^  after  divdlatMn 
thereof  knowing  that  one  or  several  of  the  partners  have  agreed  with  the 
others  to  assome  and  pay  the  dehts  of  the  firm,  takes  the  negotiahle  notes  of 
those  who  should  pay  in  payment  of  the  deht  of  the  firm,  he  thereby  caneela 
the  daim  against  the  firm,  and  discharges  the  other  partners:  Story  on  Bsrt- 
nership^  sees.  155, 156,  and  notes;  Collyer  on  Partnership,  book  8,  sec  8^  and 
cases oited;  Amoldv.  Camp,  12  Johns.  400;  WaydeU ▼.  Luar,  8  Denio»  410.'^ 

In  CrwAer  ▼.  Crooher,  52  Me.  270;  Lear  ▼•  FriedUmdert  65  Miss.  567; 
Tinreif  ▼.  Baoeter,  18  Vt  458;  Rffcm  ▼.  DmUap,  17  BL  44,  its  authority  ia 
recognised  and  followed.  In  a  late  case  in  Bhode  Ldaad,  Nightingale  ▼• 
Ohqftoe,  12  £.  L  600,  Dnrfee,  0.  J.,  considers  the  subject  of  the  decision,  and 
refers  to  this  case.  Here  it  is  held  that  a  pronussory  note  giren  for  an  ante* 
cedent  debt  does  not  discharge  the  debt^  unless  the  note  is  given  and  re- 
oeived  as  absolute  payment;  and  the  burden  of  proof  is  on  the  debtor  t» 
show  that  it  was  so  given  and  received.  Nor  does  it  make  any  differenoe 
that  the  makers  of  the  note  so  given  are  fewer  in  number  than  the  anginal 
debtors.  This  general  subject  of  the  giving  of  a  partner^s  note  for  a 
debt  is  disouBMd  in  a  note  to  PaUtkaU  v.  Aptkorp,  I  Am.  Deo.  4. 


Yan  Eps  v.  Scheneotabt. 

pa  JonK».4as.] 

AemaiMBiiT  iob  Dxkd. — ^An  agreement  to  execute  and  deliver  a  deed  lor 
land  is  satisfied  by  executing  a  deed  without  warranty  or  personal  cov- 
enants. 

Lamb  Sold  in  Lois— Faxlubx  ot  Tetui  to  Pabt. — ^If  on  a  sale  of  land  i» 
separate  lots  and  paroeb  to  one  person,  the  title  to  one  or  more  of  snob 
lots  fails,  the  vendee  cannot  rescind  In  iotOt  but  he  must  aocept  a  eon- 
vqranoe  forsuoh  of  the  lots  as  the  vendor  is  authorised  to  ccov^. 

AasuMPsrr  for  money  had  and  received  to  reooyer  baek  the 
consideration  money  and  interest  for  thirfy*three  lots  of  land. 
Plea,  non-assumpsU.  The  land  was  sold  at  public  auction  to- 
the  plaintiff  as  the  highest  bidder.  The  lots  were  put  up  and 
sold  separately,  one  after  the  other,  each  lot  being  sold  for  a 
separate  price.  The  treasurer  of  the  defendant,  the  cii«y  of 
Schenectady,  deliyered  to  the  plaintiff  thirty-three  certificates^ 
of  one  of  which  the  following  is  a  copy :  "  In  virtue  of  a  resolu- 
tion of  the  mayor,  alderman  and  commonalty  of  the  oitj  of 
Schenectady,  I  do  hereby  certify  that  Abraham  Yan  Eps  haia 
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this  day  pnrchaaed  at  poblio  auction  lot  No.  1  of  the  first  allot- 
ment  on  the  Albany  and  Soheneotadj  turnpike,  in  the  second 
ward  of  the  said  city,  for  the  sum  of  fifty  dollars,  one  fourth  of 
which  amounting  to  twelre  dollars  and  fiffy  cents,  I  have  this 
day  receiTed,  and  upon  his  paying  the  sum  of  twelve  dollars 
and  fifty  cents,  in  six  months  from  this  date,  the  sum  of  twelTe 
dollars  and  fiffy  cents  in  one  year  and  six  months  from  this 
date,  and  the  sum  of  twelve  dollars  and  fifty  cents,  being  the 
residue,  of  the  said  sum  of  fifty  dollars,  in  two  years  and  six 
months  from  this  date,  with  lawful  interest  on  the  said  sums^ 
from  time  to  time,  to  be  paid  as  aforesaid,  then  and  in  such 
case,  a  deed  will  be  executed  by  the  mayor,  alderman,  and 
commonalty  of  the  said  city  to  the  said  Abraham  Yan  Eps,  his 
heirs  and  assigns  forever.    Eighth  October,  1806." 

After  payment  of  the  sums  pursuant  to  agreement,  the  plaint- 
iff  applied  and  demanded  a  deed  for  the  lots.  The  mayor 
showed  him  a  blank  quitclaim  deed,  which  he  offered  to  exe- 
cute. The  plaintiff  was  then  informed  that  one  Schermerhom 
was  in  possession  of  part  of  the  land,  and  defendant  had  brought 
an  action  of  ejectment  against  him,  but  had  failed.  The  plaint- 
iff refused  to  receive  a  deed,  except  such  as  would  secure  him  \ 
the  purchase-money,  in  case  the  title  failed;  but  the  mayor  re- 
fused to  give  any  other  than  a  quitclaim  deed. 

On  the  fifth  of  May,  1812,  it  was  resolved  by  the  corporation 
that  the  treasurer  be  directed  to  collect  the  amount  due  for  the 
lots,  except  those  about  which  there  was  a  controversy.  At 
this  time  the  plaintiff  was  a  member  of  the  corporation,  and 
continued  so  for  twelve  months  thereafter.  The  whole  of  the 
purchase-money  and  interest  was  paid  by  the  plaintiff—- that 
paid  on  the  lots  11, 12  and  13,  in  possession  of  Schermerhom, 
was  eight  hundred  and  thirty-four  dollars  and  sixty-five  cents. 

The  auctioneer  who  sold  the  lots  testified  that  the  treasurer 
was  present,  and  stated  the  terms  of  the  sale,  but  nothing  was 
said  as  to  the  nature  or  form  of  the  deed  to  be  given;  and  that 
he  never  heard  that  Schermerhom,  or  any  other  person,  had 
the  possession  or  claim  to  any  of  the  lots.  Another  witness 
teistified  that  the  adverse  possession  of  Schermerhom  was  a 
matter  of  public  notoriety  at  the  time  of  the  sale. 

The  judge  was  of  opinion  that  the  plaintiff  was  entitled  to 
recover  the  amount  of  eight  hundred  and  thirly-four  dollars 
and  sixty-five  cents  only.  The  jury,  however,  found  a  verdict 
for  the  whole  purchase-money,  subject  to  the  opinion  of  the 
court;  and  should  the  opinion  be  that  the  plaintiff  had  no  right 
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to  rescind  the  ooniraot  as  to  all,  the  yerdiot  was  to  be  redooed 
to  eight  hundred  and  thiriy-fonr  dollars  and  sizty-fiTe  cents;  or 
if  the  sale  of  any  had  no  right  to  be  rescinded,  then  a  nonsuit 
was  to  be  entered. 

Hiidaon  and  T.  Sedgvoick^  for  the  plaintiff,  relied  on  Judson  y. 
fVa88  [6  Am.  Deo.  892];  Frost  v.  Raymond,  2  Id.  228,  showing 
that  a  clear  and  unincumbered  title  should  be  giren. 

«7.  F.  N.  Taies,  conira,  argued  that  the  purchase-money  should 
not  be  returned  unless  there  was  fraud,  or  in  case  of  a  breach 
of  warranty,  citing  2  East,  269;  1  Bos.  &  P.  260;  1  Esp.  N.  P. 
Cas.  279.  In  Nixon  y.  SyseroU,  5  Johns.  58,  a  conyeyance  was 
held  good  and  perfect  though  it  contained  no  personal  coyenants 
of  warranty.  The  purchaser  is  only  entitled  to  a  compensation 
pro  tanio :  Poole  y.  ShergoUt,  2  Bro.  0.  G.  118. 

By  Oourt,  Taxes,  J.  In  the  certificate  or  contract  executed 
by  the  treasurer  of  the  corporation,  and  countersigned  by  the 
purchaser,  the  lot  sold  is  mentioned,  and  that  upon  the  pur- 
chaser's making  the  payments  particularly  stated,  a  deed  will  be 
executed  for  it  by  the  defendants  to  the  purchaser,  and  in  this 
instance,  to  the  plaintiff,  his  heirs  and  assigns  foreyer.  This 
certainly,  according  to  the  terms  used,  does  not  create  an 
obligation  on  the  part  of  the  corporation  to  execute  a  deed  con- 
taining the  coyenants  insisted  on  by  the  plaintiff.  The  deed 
stated  in  the  case,  and  offered  to  be  executed  by  the  mayor, 
was  a  sufficient  compliance  with  the  terms  of  the  contract,  to 
exonerate  the  defendants,  and  unless  other  circumstances  are 
disclosed  by  the  eyidence  to  justify  the  plaintiff  in  his  demand 
to  have  the  covenant  required  by  him  inserted,  he  is  still  held 
by  the  contract,  and  obliged  to  accept  of  the  conyeyance 
offered  him.  By  coyenanting  to  execute  a  deed,  no  greater 
duty  or  obligation  can  be  intended  than  to  execute  a  conyeyance 
or  assurance  of  the  property,  which  may  be  good  and  perfect, 
without  warranty  or  personal  covenants.  Its  meaning  in  the 
contract  before  us  is  clear  and  decisiye,  and  will  not,  even  by 
implication,  admit  of  a  more  extended  construction  or  defini- 
tion. 

In  the  case  of  Frosi  y.  Baywond,  2  Caines,  191  [2  Am.  Deo. 
228],  it  is  stated  in  the  opinion  of  the  court  to  be  a  settled  posi- 
tion, that  an  estate  in  fee  may  be  created  by  the  usual  and 
solemn  forms  of  conyeyance  without  warranty,  express  or  im- 
plied, and  that  a  conveyance  in  fee  does  not  ipso  fado  imply  a 
warranty,  that  if  it  did,  our  books  would  be  inconsistent  and 
unintelligible  on  the  subject.    The  case  of  Nixon  y.  HyseroU,  5 
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Johns.  68,  supports  the  same  principle^  and  shows  that  a  gen- 
eral power  io  execute  a  deed  does  not  authorize  the  giving  it 
with  the  usual  covenants  of  warranty,  etc.  It  is  evident  then, 
that  where  it  is  contracted  to  execute  a  deed  as  in  this  case  to 
the  plaintiff,  his  heirs  and  assigns  forever,  no  covenant  of  any 
description  can  be  intended,  either  by  implication  or  otherwise, 
nor  will  the  circumstance  of  the  sale  being  at  auction  vaiy  the 
result.  It  must  entirely  depend  on  the  contract  made  at  the 
time,  which  in  this  case  is  conclusive  against  the  insertion  of 
the  covenant  required  by  the  plaintiff,  as  appears  from  the  con- 
ditions or  terms  of  sale  previously  made  known  by  the  treaff> 
urer,  and  the  subsequent  memorandum  or  certificate  under  the 
signature  of  the  parties.  It  cannot  be  pretended  that  this  was 
one  entire  contract  for  all  the  lots.  They  were  put  up  at  auc* 
tion  separately,  and  a  certificate  given  for  each  lot,  which  was 
countersigned  by  the  purchaser,  so  that  the  corporation  were 
obliged,  if  required,  to  give  separate  deeds.  The  offer  by  the 
mayor,  to  give  one  deed  or  quitclaim  for  all  the  lots  purchased 
by  the  plaintiff,  will  not  give  such  a  character  to  the  transaction 
as  to  make  it  an  entire  contract,  and  thus  authorize  a  relinquish- 
ment on  the  part  of  the  plaintiff,  of  the  purchase  of  the  whole 
thirty-three  lots,  because  a  part  of  them  might  have  been  held 
adversely  at  the  time  of  sale.  The  fact  that  each  lot  was  sepa^ 
rstely  contracted  for,  appears  so  conclusively  from  the  evidence 
in  the  case,  as  in  my  view  to  put  the  right  of  rescinding  on  the 
ground  that  the  purchase  of  all  those  lots  was  one  entire  con- 
tract, wholly  out  of  the  question,  and  therefore  the  existence  of 
an  adrerse  possession  of  a  part  of  the  lots  could  not  affect  the 
contracts  for  the  residue. 

From  the  facts  disclosed  by  the  case,  it  does  appear  that  lots 
Nos.  11,  12  and  18,  were  held  adversely  to  the  title  of  the  de- 
fendants at  the  time  the  plaintiff  contracted  to  purchase  them, 
and  continued  so  until  the  payments  for  them  were  made,  which 
would,  of  course,  have  rendered  a  deed  for  those  lots,  if  it  had 
been  executed,  wholly  inoperative.  The  plaintiff  ought  conse- 
quently to  recover  back  the  amount  of  the  consideration-money 
paid  for  them.  The  verdict  must  therefore  be  reduced  to  eight 
hundred  and  thirty-four  dollars  and  sixty-five  cents,  according 
to  the  stipulations  in  the  case,  for  which  the  plaintiff  must  have 
judgment. 

Judgment  for  the  plaintiff. 

See  Ketehwn  ▼.  Evertaon^  post^  for  a  nmikr  deoiiion,  where  the  tnihontf 
ef  thie  caee  is  affin&ed. 
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Walkbr  v.  Swartwout. 

C19Jo«Kiai.UL] 

PttMOVAL  LiABiLiTr  ov  PuBUC  AoxiiT.-~A  paUio  agent  in  hit  known  oAoial 
capadtj,  employing  A  nuud  to  labor  on  goveniment  work,  oannoi  be  liald 
panonally  liabla  for  the  wagea  of  the  par^  ao  employed. 

AssDKPsnr  for  work  and  labor.  The  defendant  was  quarter- 
master-general of  the  army.  He  directed  certain  boatmen  who 
were  with  the  army,  and  the  plaintiff  among  the  rest,  to  go  to 
work  for  the  use  of  the  army,  and  that  they  should  be  each  al* 
lowed  two  dollars  per  day  and  one  ration;  and  the  plaintiff  did 
no,  and  worked  in  making  tents,  etc.  After  working  aboat  six 
weeks,  the  defendant  was  about  to  remoYe  and  the  plaintiff 
applied  to  him  for  a  certificate,  as  evidence  of  his  labor,  and  the 
defendant  replied,  **  My  word  is  sofficient,"  and  told  him  to  go 
to  work  and  he  would  pay  him  when  his  work  was  done.  The 
plaintiff  was  discharged  subsequently  without  reoeiTing  any 
pay.  The  plaintiff  applied  to  the  deputy  quarteimaster-general, 
who  paid  the  plaintiff  twenty  dollars.  The  deputy  testified  that 
the  plaintiff  when  he  applied  to  him,  had  informed  him  that  he  had 
worked  for  the  defendant  but  produced  no  certificate,  but  know- 
ing the  plaintiff  he  gave  him  twenty  dollars  and  took  his  receipt 
as  deputy  quartermaster.  A  Yerdiot  was  found  for  the  plaintiff, 
«ubject  to  the  opinion  of  the  court. 

Benedict,  for  the  plaintiff, 

Siorrs,  contra. 

Tbompson,  0.  J.  The  only  question  in  ibis  case  is  whether 
the  defendant  is  personally  responsible  to  the  plaintiff  for 
the  work,  labor  and  services  performed  by  him.  That  the 
defendant  was  a  public  oiBcer,  and  that  the  benefit  of  the  plaint- 
iff's labor  was  for  the  public,  are  questions  not  in  dispute.  If 
the  case  of  Sheffield  v.  Watson,  8  Gaines,  72,  is  to  be  supported, 
there  can  be  no  doubt  of  defendant's  liability.  And  independ- 
ent of  that  case  it  appears  to  me  he  is  responsible,  upon  well 
settled  principles,  applicable  to  this  class  of  cases.  It  is  not  to 
be  denied  that  an  agent  may  make  himself  personally  responsi- 
ble. And,  as  was  said  by  this  court  in  the  case  of  Oill  y.  Brown, 
decided  at  the  present  term  (and  which  is  a  principle  recognized 
in  all  the  cases  on  this  subject),  it  is  a  question  of  intention  in 
the  contracting  parties,  and  this  intention  must  be  collected 
from  tlie  circumstances  of  the  case.  In  my  judgment,  the  cir- 
cumstances showing  a  personal  liability  in  the  defendant  in  this 
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^oaae  are  as  strong,  if  not  stronger,  than  in  the  case  last  referred 
to.  Here  is  not  only  an  absolute  and  unqualified  promise  to 
pay,  but  a  refusal  to  furnish  the  plaintiff  with  the  usual  and 
Jieoessary  Youoher  to  enable  him  to  procure  compensation  from 
the  government.  The.oase  states  that  the  plaintiff  went  to  work 
by  the  direction  of  the  defendant,  and  after  some  time,  hearing 
that  the  defendant  was  aboat  leaving  the  place,  the  plaintiff 
Applied  to  him  for  a  writing  or  certificate,  as  evidence  of  the 
-contract  and  of  the  time  he  had  worked.  The  reply  made  by 
the  defendant  was:  "My  word  is  sufficient;  go  to  your  work 
And  I  will  pay  yon  when  it  is  done."  The  defendant  was  too 
veil  acquainted  with  his  business  to  suppose  his  bare  word  was 
sufficient  to  enable  the  plaintiff  to  obtain  his  pay  from  the  gov- 
-emment.  He  well  knew  that  some  voucher  from  him  was  nec- 
CBsary  for  this  purpose,  if  the  plaintiff  was  to  be  turned  over  to 
the  government.  "When  he,  therefore,  told  the  plaintiff  his  word 
was  sufficient,  and  at  the  same  time  accompanied  it  with  a 
promise  to  pay,  it  appears  to  me  to  admit  of  no  other  reason- 
Able  interpretation  than  a  personal  engagement  to  pay.  Had 
this  not  been  the  intention  of  the  defendant,  his  reply  to  the 
plaintiff's  request  would  not  have  been,  I  will  pay  you  when 
jrour  work  is  done;  but,  I  will  then  give  you  a  certificate.  The 
promise  was  to  pay  when  the  work  was  done,  and  if  the  plaintiff 
was  to  look  to  the  government  for  pay,  how  could  the  defendant 
know  when  payment  would  be  made. 

It  is  the  duty  of  an  agent,  and  the  usual  course  of  busi- 
ness, not  only  to  disclose  the  character  in  which  he  acts,  but 
-also  to  furnish  those  with  whom  he  deals  with  all  requisite 
Touchers  to  enable  them  to  have  recourse  to  the  principal;  and 
when  this  is  refused,  the  reasonable  intendment — and  I  appre- 
liend  the  legal  effect — is,  that  the  agent  is  personally  liable. 
When  one  acts  as  the  agent  or  attorney  of  another,  he  ought  to 
-do  it  in  the  name  of  him  who  gives  the  authority,  and  cannot 
do  it  in  his  own  name:  9  Coke,  76.  Where  services  are  per- 
formed for  a  knovni  public  agent,  without  any  express  contract, 
.and  the  party  relies  upon  an  implied  obligation  to  pay,  perhaps 
the  law  would  also  imply  that  the  service  was  performed  for  the 
agent  in  that  character.  But  where  the  agent  makes  an  express 
contract,  or  promise  in  his  own  name,  and  not  in  the  name  or 
on  behalf  of  his  principal,  the  agent  ought  to  be  held  person- 
ally responsible.  This  necessarily  grows  out  of  the  principle 
that  an  agent  or  attorney  must  contract  in  the  name  of  his  prin- 
xsipal.     This  appears  to  me  to  be  a  sound  and  reasonable  die- 
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tinotion,  and  best  oalcolated  to  preyent  parties  from  bemg- 
misled  or  deoeiyed.    In  the  case  of  Brown  t.  Audin,  1  Mass. 
208  [2  Am.  Dec.  11],  it  is  admitted  by  the  counsel  on  both  sidsa 
that  if  an  agent  make  an  express  promise  to  pay,  he  is  person- 
ally responsible,  and  this  seems  to  be  taken  for  granted  by  the 
conrt.    Sedgwick,  J.,  says,  there  is  no  doubt  but  an  agent,  by 
an  express  undertaking  in  his  priyate  capacity,  makes  him* 
self  personally  liable.    When  there  is  an  express  undertaking, 
it  must,  I  presume,  always  be  understood  to  be  by  the  party  in 
his  private  capacity,  unless  otherwise  expressed.    No  part  of 
the  plaintiff's  conduct  would  justify  a  conclusion,  that  he  did 
not  look  to  the  defendant  for  pay,  or  consider  him  liable. 
When  application  was  made  by  ttie  plaintiff  to  Brown,  the 
deputy  quartermaster  be  informed  him  he  had  been  at  work 
for  General  Swartwout,  and  had  nothing  to  show  for  his  work, 
and  did  not  know  to  whom  or  where  to  look  for  his  pay.    Well 
might  he  say  he  did  not  know  where  to  look  for  pay,  for  the 
defendant  had  left  that  part  of  the  country,  as  appears  by  the 
case,  or  is  necessarily  to  be  inferred,  and  had  refused  to  give 
him  any  voucher  for  his  services.    The  defendant  had  not  pur- 
sued the  usual  course  of  the  public  agents,  who  meant  to  tura 
the  workmen  over  to  the  public  for  payment,  as  would  appear 
not  only  from  the  known  and  general  practice,  but  from  the 
conduct  of  Brown,  who  had  employed  this  very  plaintiff,  and 
gave  him  a  certificate  of  the  contract  on  account  of  the  public. 
The  plaintiff  had  good  reason  to  conclude  that  the  defendant 
considered  himself  bound  to  pay  him  for  his  work,  when  he  noi 
only  refused  to  give  him  any  certificate  that  he  might  look  to- 
the  government,  but  expressly  promised  to  pay  him;  and  I  think 
he  was  fully  warranted  in  such  conclusion,  upon  the  soundest 
principles  of  law  and  justice.    I  am  accordingly  of  opinion,  that 
judgment  ought  to  be  for  the  plaintiff. 

Spxnobb,  J.  It  was  supposed,  on  the  argument  of  this  cause, 
that  the  case  of  Sheffield  v.  Wataon,  8  Gaines,  69,  overruled  the 
decision  of  the  supreme  court  of  the  United  States  in  the  case 
of  Hodgson  v.  Dexter,  1  Cranch,  345,  and  Macbeaih  v.  Haldiiman, 
1  T.  B.  172,  and  several  other  cases  in  the  English  courts;  bat 
on  as  critical  an  examination  as  I  have  been  able  to  give  of  the 
subject,  I  cannot  assent  to  that  proposition.  Judge  Livingston, 
who  delivered  the  opinion  of  the  court,  expressly  states  that  it 
was  not  intended  to  shake  any  of  the  English  authorities  on  the 
point,  and  he  states  that  the  court  in  Hodgson  v.  Dexter  regarded 
the  contract  as  made  entirely  with  a  view  to  government,  and 
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that  when  ihst  appeared^  it  would  be  nnjast  to  charge  the 
o£Boer. 

Whether  the  court  in  Sheffield  t.  Waieon  made  a  correct  ap- 
plication of  the  prindideB  recognized  and  established  in  these 
two  cases,  to  the  facts  before  them,  may,  I  think,  admit  of  some 
donbt,  bat  certainly  we  did  not  intend  to  overrale  them.  We 
have  all  of  ns  had  occasion  to  remark  that  though  we  concur  in 
the  point  decided^  unless  our  dissent  be  stated,  yet  we  are  not 
ooomiitted  by  the  illustrations  of  the  judge  who  happens  to  give 
the  opinion.  I  make  this  remark  here  because  I  confess  the 
train  of  the  judge's  reasoning  in  Sheffidd  t.  Watson  does  not 
appear  to  me  perfectly  reconcilable  wil^  the  declaration,  which 
I  am  fully  convinced  is  correct,  that  we  did  not  intend  to  shake 
any  of  the  English  authorities.  I  shall  forbear  stating  the  f  ar- 
ticular circumstances  in  Sheffield  ▼.  Waiaon  which  may  distin- 
gmBh  that  case  from  the  two  leading  ones  already  cited.  It 
appears  to  me  that  the  opinion  of  Ashhurst,  J.,  in  JfiEio&eaA  t. 
MUdiman,  is  entitled  to  the  most  unreserved  respect,  for  its 
clearness  and  perspienity.  He  obserres:  "  A  person  acting  in 
the  capacity  of  an  agent  may  undoubtedly  contract  in  such  a 
manner  as  to  make  himself  personally  liable,  and  that  (he  says) 
brings  it  to  the  true  question — ^namely,  whether,  from  anythhig 
that  passed  between  the  parties  at  the  time,  it  was  understood 
by  them  that  the  plaintiff  was  to  relyupon  the  personal  security 
of  the  defendant/'  He  proceeds  to  state  the  facts,  and  then 
adds, ''  that  there  is  nothing  in  this  transaction  to  fix  the  de- 
fendant, or  to  show  that  the  plaintiff  looked  to  him  as  his  debtor 
at  the  time  the  credit  was  giTen."  Buller,  J. ,  in  the  same  case, 
uses  these  strong  expressions:  **  And  in  any  case,  where  a  man 
acta  as  agent  for  the  public  and  treats  in  that  capacity,  there  is 
no  pretense  that  he  is  personally  liable."  In  ascertaining  the 
intention  of  the  parties,  the  court  regarded  the  existing  facts 
when  the  goods  were  furnished,  and  the  subsequent  conduct  of 
the  parties. 

The  chief  justice,  in  delivering  the  unanimous  opinion  of  the 
court  in  Hodgson  t.  Dexter,  observes:  **  It  is  too  clear  to  be 
controverted,  that  where  a  public  agent  acts  in  the  line  of  his 
duty  and  hy  legal  authority,  his  contracts,  made  on  accojtmt  of 
the  govenmient,  are  public  and  not  personaL"  After  stating 
the  facts  which  went  to  show  that  the  house  was  taken  on  ac- 
count of  the  public  in  pursuance  of  authority,  and  that  the 
oontract  was  made  by  the  head  of  a  department,  for  his  use  as 
an  officer  of  government,  he  then  adds:  **  Under  these  ciroum* 
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stances,  the  intent  of  the  officer  to  bind  himself  peisonally 
must  be  verj  apparent  indeed  to  indooe  such  a  constmction  of 
the  contract/' 

It  has  been  axgaed  in  this  case  that  the  defendant  promised  to 
pay  the  plaintiff  for  his  work  when  it  was  done.  The  same  ar- 
gument was  uzgedin^o{7<;»ianT.i>e9e(er,  and  the  fact  in  that  case 
was  that  Mr.  Dexter  covenanted,  under  his  seal,  to  keep  the 
premises  in  good  repair,  inevitable  casualties,  etc.,  excepted, 
and  to  yield  up  the  same  at  the  end  of  the  term,  the  same  so 
well  and  sufficiently  kept  in  repair;  but  the  court,  holding  it 
to  be  a  contract  entirely  on  behalf  of  government,  considered 
the  obligation  to  be  on  the  government  only,  and  not  a  per- 
sonal undertaking. 

The  facts  in  this  case  show  veiy  clearly  that  it  never  was  in 
the  contemplati(m  of  either  party,  originally,  nor  untQ  some- 
time after  the  labor  was  done,  i^t  the  defendant  should  be 
personally  responsible.  The  plaintiff  was  employed  on  the 
public  account  to  proceed  down  the  St.  Lawrence,  as  a  boatman 
with  the  army,  and  received  a  certificate  of  his  being  thus  em 
ployed.  On  his  arrival  at  the  French  mills  with  the  army,  the 
defendant,  who  was  known  to  the  plaintiff  to  be  quartermaster- 
general,  and  acted  as  such,  directed  the  plaintiff  to  go  to  work 
with  the  rest  of  the  hands,  for  the  army,  and  that  they  should 
each  be  allowed  two  dollars  a  day.  The  plaintiff,  after  working 
about  six  weeks,  learning  that  the  defendant  was  about  leaving 
the  place,  applied  to  him  for  a  writing,  or  certificate  as  evidence 
of  the  contract,  and  the  time  he  had  worked.  The  plaintiff  drew 
his  rations  from  the  public  storehouse,  and  after  leaving  the 
French  mills,  applied  to  Major  Brown,  an  assistant  qnarter- 
master^general,  stating  that  he  had  been  to  work  for  General 
Swartwout,  but  had  nothing  to  show  for  his  work,  and  did  not 
know  to  whom,  or  when,  to  look  for  his  pay,  upon  which  Major 
Brown  advanced  him  twenty  dollars,  as  assistant  quartermaster- 
generaL 

These  facts  abundantly  show  that  the  defendant's  contract 
with  the  plaintiff  was  as  a  public  agent,  and  that  the  plaintiff 
did  not  work  nor  contract  to  work,  with  a  view  to  the  defend- 
ant's responsibility.  I  entirely  agree  with  Chief  Justice  Marshall 
that,  to  hold  a  public  agent,  acting  in  the  line  of  his  daty,  liable 
for  contracts  made  on  account  of  government,  would  be  produc- 
tive of  the  most  injurious  consequences  to  the  pub2/c,  as  well  as 
to  individuals  and  that  no  prudent  man  would  t^msent  to  be- 
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come  a  public  agent,  if  he  shonld  be  made  personally  reaponaihle 
on  the  public  acoonnt. 

This  is  not  the  case  of  an  insulated  boatman.  The  same 
principles  which  will  render  the  defendant  liable  in  the  case 
will,  for  aught  I  perceiTe,  make  him  liable  to  all  the  boatmen 
who  descended  the  St.  Lawrence  with  the  army,  for  it  seems 
the  defendant  set  them  all  at  work  at  two  dollars  a  day,  and 
hence  the  greater  improbability  that  he  meant  to  subject  him- 
self. I  am,  therefore,  of  opinion  that  the  defendant  is  entitled 
to  judgment. 

Yah  Nxbs,  Yateb  and  PtATT,  JJ.^  wero  of  the  same  opinioii. 

Judgment  for  defendant. 


Van  Bracklin  v.  Fonda. 

(iiJonmi,4ai.] 

flAxa  or  FBomnHm  loa  DoiOBno  Usii— Ln  the  nla  d  profUoos  te 
ilwiMntln  use^  thera  Is  an  impliad  wwmnty  thsl  tbay  era  soviid  and 


EuoB  on  certiorari  to  a  justice's  court  Fonda,  the  plaintifF 
below,  declared  against  Yan  Bracklin  on  account  of  his  selling 
him  a  quarter  of  beef  as  good  and  sound,  when  it  was  bad  and 
unwholesome.  It  appeared  that  Fonda  purchased  of  him  a 
quarter  of  beef  for  his  own  use;  that  the  cow  had  eaten  shortly 
before  being  killed,  a  large  quantity  of  peas  and  oats,  and  that 
•he  was  slaughtered  for  fear  that  she  would  die  in  consequence 
thereof;  and  it  was  proved  that  those  who  eat  of  the  beef  were 
generally  made  veiy  sick,  and  that  one  of  Fonda's  servants  was 
sick  for  two  weeks  from  eating  the  meat.  The  jury  found  a 
^rerdiot  for  the  plaintiff  below  for  five  dollars  damages. 

Bt  Coubt.  The  verdict  settles  the  facts  that  the  beef  sold 
was  unsound  and  unwholesome,  and  that  the  defendant  below 
knew  the  animal  to  be  diseased,  and  did  not  communicate  that 
fact  when  he  sold  the  beef  to  the  plaintiff  below.  In  8  BL 
Com.  166,  it  is  stated  as  a  sound  and  elementary  proposition 
that  in  contracts  for  provisions  it  is  always  implied  that  they 
are  wholesome,  and  if  they  are  not,  case  lies  to  recover  dam* 
ages  for  the  deceit.  In  the  sale  of  provisions  for  domestic  use, 
the  vendor  is  bound  to  know  that  they  are  sound  and  whole- 
some at  their  peril.  This  is  a  principle  not  only  salutary,  but 
necsssaxy  to  the  preservation  of  health  and  life. 
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In  the  present  case,  the  oonoealment  of  the  fact  that  the  ani- 
mal was  deoeased,  is  eqniTalent  to  the  suggestion  of  a  falsehood 
that  she  was  soond. 

Judgment  affinned. 

Seethenofeeto  AMnoiiT«£r^|0dkMs6AiiL  !>•&  1091  wiMratihbnfajMtli 

^^pifi^^f^ff^  and  ^PT  osMoito^ 
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MlSIRIAIiETr  OV  FaOIB  VOB  TBI  JUBY.— Ln  cffiBOtOlg  ft  poU^  cf 

whether  oerteinfaote  are  material  to  the riak»  andehonld  bedfaoloaedto 
the  iosuen,  ii  for  the  ooniideretion  of  the  Jiuy,  end  the  ooozt  haa  no 
ri^^t  to  direct  the  Jiuy  as  to  the  materiality  of  looh  faoti. 

AonoM  on  a  poliqr  of  insurance  on  the  ship  Suffolk  from  Bel- 
&Bt  to  Lisbon^  and  thenoe  to  New  York.  The  Teasel  sailed 
from  New  Orleana  in  September^  1810,  and  was  compelled  to 
put  into  Havanna  for  a  supply  of  water.  The  vessely  after  a 
short  stay,  resumed  her  voyage  for  Belfast,  but  in  consequence 
of  damage  from  tempestuous  weather,  she  waa  compelled  to 
put  into  Cork,  where  she  arrived  on  the  eighteenth  January, 
1811,  and  having  been  there  repaired,  arrived  in  Belfast  on  the 
third  of  May.  The  vessel  and  cargo  had  been  placed  by  the 
plaintiffs  under  the  general  direction  and  control  of  Cropper  & 
Co.  of  Liverpool,  and  while 'at  Cork,  Harvey  it  Co.  acted  as 
agents  for  the  ship.  On  the  nineteenth  March,  1811,  the  latter 
wrote  to  Cropper  it  Co.,  stating  that  **  a  vessel  had  got  foul  of 
the  Suffolk,  and  carried  away  her  bowsprit;  that  they  feared  that 
Captain  Cartwright  was  careless  of  his  business,  and  that  his 
amount  of  repairs  and  expenses  would  astonish  them  all;  that 
they  had  no  control  further  than  to  recommend,  as  he  was  his 
own  master;  that  his  detention  had  been  very  great,  yet  he 
seemed  very  easy  under  it."  A  copy  was  transmitted  by  Cropper 
it  Co.  to  the  plaintiffs,  who  were  informed:  **  This  day  we  shall 
write  again  [to  Cartwright]  pointedly,  and  urge  that  necessity 
of  economy  and  despatch,  which  we  early  enjoined  him  to  oV 
serve.  All  that  in  us  lies  shall  be  done  to  get  the  Suffolk  on  to 
Belfast,  and  to  guard  your  interest;  but  if  a  master  of  a  ship 
will  not  do  his  best,  an  agent  is  placed  in  ungrateful  circum- 
stances. The  accident  to  his  bowsprit  wiU  cause  some  further, 
but  we  hope  not  much,  delay  to  pursuing  her  voyage.''  These 
letters  were  received  before  the  plaintiflh  effected  insurance,  but 
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fhey  were  not  oommimioated  to  the  insurera.    The 

replied  to  these  letters,  direoting  Oropper  k  Oo.  to  discharge 

the  eaptain,  if  their  judgment  approved  of  such  a  course. 

The  ship  left  Belfast  on  the  second  of  July,  with  instructiona 
to  proceed  to  Lisbon,  and  thence  to  New  York.  She  arrived  at 
Lisbon  on  the  fourteenth  of  July,  and  having  taken  in  eighty 
moys  of  salt,  for  which  the  master  gave  a  bill  of  lading  to  de- 
liver the  same  in  New  York,  she  left  Lisbon  with  directions  to 
proceed  to  New  York.  Two  weeks  before  leaving  Lisbon,  the 
master  expressed  to  his  mate  an  intention  of  going  to  New 
Orleans,  but  on  being  questioned  by  one  of  the  consignees  at 
Lisbon,  who  heard  the  report,  he  denied  it,  and  declared  he  was 
proceeding  to  New  York.  The  vessel,  notwithstanding,  pro- 
ceeded to  New  Orleans,  and  took  a  circuitous  route,  proceed- 
ing through  the  West  Lidia  Islands.  She  arrived  at  Matanzas, 
in  Cuba,  on  the  seventh  of  October,  and  the  captain  went  to 
Havanna  to  obtain  anew  cable  and  anchor,  which  were  brought 
on  board  on  the  eighteenth  of  October,  but  notwithstanding, 
the  master  detained  her  until  the  twenty-ninth  of  November. 
While  here,  the  captain  hypothecated  the  vessel  to  one  Drake, 
for  one  thousand  five  hundred  and  sixty-three  dollars,  but  how 
the  debts  which  were  thus  secured  had  arisen,  or  how  the  money 
had  been  appropriated,  did  not  appear.  He  likewise  gave  a 
bill  of  lading  on  account  of  some  advances  made  to  him  of  the 
salt,  to  one  Madan,  a  merchant,  to  be  delivered  to  one  Morgan, 
at  New  Orleans. 

The  vessel  arrived  at  New  Orleans  in  December,  1811.  The 
plaintiffs'  agent  there,  by  their  direction,  demanded  of  the  cap- 
tain possession  of  the  vessel,  which  he  refused;  and  then  appli- 
cation was  made  to  court,  but  during  the  pendency  the  ship 
was  libelled  on  the  bond  to  Drake,  and  by  order  of  the  court, 
she  was  sold  for  the  benefit  of  all  parties.  The  salt  was  claimed 
by  Morgan,  and  on  the  plaintiffs'  agent  opposing  his  claim,  an 
attachment  was  procured  at  his  instance  against  the  salt,  and 
also  the  ship,  and  by  order  of  the  court,  the  salt  was  appraised, 
and  bonded  by  the  plaintiffs'  agent. 

The  judge  charged  the  jury,  that  the  evidence  of  barratry 
was  conclusive,  and  that  the  insured  were  not  bound  to  commu- 
nicate to  the  insurers,  at  the  time  of  making  insurance,  any  of 
the  letters  mentioned,  nor  any  of  the  circumstances  within  their 
knowledge  respecting  the  master  of  the  ship.  A  verdict  was 
found  for  the  plaintiffs,  and  the  defendants  excepted  to  the 
opinion  of  the  judge.     A  motion  on  a  bill  of  exceptions  was 
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made  to  set  aside  the  verdiot  and  for  a  new  trial.  The  opinion 
of  the  supreme  court  was  delivered  by  Flatt,  J.,  who  held  the 
plaintiflb  were  entitled  to  recover.  The  case  was  taken  on  a  writ 
of  error  to  the  court  of  errors  where  the  case  was  argued  by  S. 
Jones  and  WeUs  for  the  plaintiffs  in  error,  and  Oriffen  and  Hemy 
for  the  defendants  in  error. 

Kent,  Ohancellor.  The  case  comes  up  on  a  bill  of  exoep* 
tions,  and  we  are  accordingly  to  be  confined  to  the  objec- 
tions taken  at  the  trial  and  appearing  on  the  face  of  the  bill. 
The  question  is,  whether  there  was  error  in  the  charge  which 
the  learned  judge  delivered  to  the  jury.  This  charge  was  **  thai 
the  several  matters  given  in  evidence  on  the  part  of  the  plaintiffs^ 
were  in  his  opinion  conclusive  evidence  of  the  barratry  of  the 
master  of  the  vessel,  on  the  voyage,  and  that  the  plaintiffii  were 
not  bound  to  communicate  or  disclose  to  the  defendants  any  of 
the  letters,  matters  or  circumstances  which  were  at  the  time  of 
the  insurance  in  their  possession,  relative  to  the  master;  and 
that  the  matters  given  in  evidence,  on  the  part  of  the  defend- 
ants, were  not  sufScient  to  maintain  the  issue  on  their  part  or  to 
bar  the  action  of  the  plaintiffs;  and  that  if  the  jury  agreed  with, 
him  in  opinion  they  ought  to  find  a  verdict  for  the  plaintiffs,'* 
and  with  that  charge  he  left  the  matter  to  the  jury. 

The  counsel  went  at  large  into  the  discussion  of  the  question 
whether  the  assured  were  bound  to  communicate  to  the  under^ 
writers,  at  the  time  they  applied  for  insurance,  the  letters  and 
other  knowledge  they  possessed  of  the  improper  conduct  of  the 
master.  But  it  appears  to  me  that  this  question  is  not  for  the 
decision  of  this  court,  because  whether  the  circumstances  rela- 
tive to  the  master  ought  to  have  been  disclosed,  depends  upon 
the  question  whether  those  circumstances  were  material  to  the 
risk,  and  the  materiality  is  a  question  of  fact  for  a  juty,  and  not 
a  question  of  law  for  the  court.  It  is  a  well-settled  principle 
in  the  law  of  insurance,  that  what  facts,  in  the  knowledge  of 
the  assured  are  material  and  necessary  to  be  communicated  to 
the  underwriter,  when  insurance  is  asked  for,  is  for  a  jury  to 
determine;  and  I  will  briefiy  notice  a  few  cases  in  illustration  of 
this  point.  My  whole  opinion  will  rest  upon  the  admission  and 
the  solidity  of  this  principle. 

In  MacdowaU  v.  Fraser,  Doug.  260,  it  was  assumed  by  the 
E.  B.  as  a  given  point,  and  it  was  said  expressly  by  one  of  the 
judges  that  the  materiality  of  a  certain  representation  to  the  un- 
derwriters was  proper  for  the  consideration  of  the  jury;  and  in 
the  case  of  Shirdy  v.  WUkinson^  which  came  before  the  same 
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ooQit  two  yews  afterwards,  Doug.  896^  n..  Lord  Mansfield  and 
the  rest  of  the  court  were  of  opinion  that  if  the  assured  at  the 
time  when  the  policy  is  effected,  in  representing  to  the  under- 
writers the  state  of  the  ship  and  the  last  intelligence  concern 
ing  her,  does  not  disclose  the  whole,  and  what  he  conceals  shal 
appear  material  to  the  jury,  they  ought  to  find  for  the  undei 
writer,  though  the  conceahnent  should  have  been  innocent. 
The  next  case  I  shall  mention  is  that  of  WiUea  ▼.  Olove^  4  Bos. 
&  P.  14,  in  which  the  court  of  0.  B.  admit  the  same  doctrine; 
and  on  the  question  whether  the  concealment  of  a  certain  letter 
was  material,  the  court  held  the  verdict  to  be  against  cTidence, 
and  awarded  a  new  trial.  And  they  declared  that  though  great 
respect  was  due  to  the  opinion  of  the  jury,  still  they  thought 
their  judgment  on  that  point  had  been  too  hastily  formed,  and 
that  the  case  ought  to  be  reconsidered.  In  LUiledale  t.  Dixon, 
4  Bos.  it  P.  151,  the  same  court  afterwards  unanimously  and 
▼ery  explicitly  declared  their  opinion  that  every  material  cir- 
cumstance must  be  disclosed,  but  that  it  was  for  the  jury  to 
say  how  far  any  giTen  circumstance  was  material.  From  these 
cases  it  appears  that  the  principle  which  I  have  stated  as  the 
ground  of  my  opinion  is  settled  in  the  English  courts;  and  I 
will  now  show  that  it  is  as  explicitly  acknowledged  in  our 
Americav  law. 

In  LMnffskm  r.  Delafidd,  1  Johns.  522,  the  supreme  court  of 
this  state  declared  that,  whether  certain  information  which  the 
assured  knew,  and  did  not  communicate,  became  material,  was 
a  question  of  fact  that  the  jury  were  to  decide;  and  the  same 
doctrine  had  been  previously  advanced  by  the  most  distin- 
guished counsel  (Hamilton  and  Harison),  and  evidently  ac- 
quiesced in  by  the  court  in  a  case  which  arose  some  years 
before:  1  Oaines,  229.     So  in  Murgairoyd  v.  Crawford,  8  Dallas, 
491,  in  the  supreme  court  of  Pennsylvania,'  Shippen,  C.  J., 
declared  that  if,  in  the  opinion  of  the  jury,  a  knowledge  of  the 
circumstances  that  were  suppressed  would  have  induced  th<» 
insurer  to  demand  a  higher  premium,  or  refuse  altogether  \a 
underwrite,  it  would  be  sufSdent  to  invalidate  the  policy 
Again,  in  the  case  of  Marshall  v.  Union  Ins.  Co.,  decided  in  thi 
circuit  court  of  the  United  States,  for  the  district  of  Pennsyl 
vania,  1  Oondy's  Marshall,  478  b,  n.,  the  court  left  it  point- 
edly to  the  jury  to  judge  of  the  materiality  of  circumstances 
not  disclosed.    And  to  conclude  with  the  highest  judicial  au- 
thority in  this  country,  the  supreme  court  of  the  United  States 
haa  decided,  on  two  different  occasions,  Limngsion  v.  Maryland 
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In8.  Oo.  and  Maryland  Ina.  Co,  t.  Budena,  6  Oraaoh,  274,  SSS, 
{hat  the  operation  of  any  concealment  on  the  -policy  depends 
on  its  materiality  to  the  xiak,  and  that  this  materiality  was  a 
subject  for  the  consideration  of  a  jury,  and  must  be  left  to 
them.  One  of  those  cases  was  considerably  analogous  to  the 
one  now  before  us.  It  came  up  on  error,  founded  on  a  bill  of 
exceptions  taken  at  the  cirouit,  and  the  court  say  that  the  effect 
of  a  misrepresentation,  or  conceahnent,  depends  on  its  materi- 
ality to  the  risk;  and  this  must  be  decided  by  a  jury  under  the 
direction  of  the  court  And  in  that  case,  said  the  0.  J.,  it  had 
not  been  decided,  and  consequently  a  venire  facias  de  novo  was 
awarded  to  the  end  that  a  jury  might  pass  upon  the  question 
of  a  material  concealment. 

It  is  thus  settled  (as  far  as  authority  goes),  beyond  all  doubt 
or  contradiction,  that,  whether  the  matters  not  disclosed  in  this 
case  were  material,  was  a  question  that  ought  to  have  been  sub- 
mitted to  the  consideration  and  decision  of  the  jury.  And  here, 
I  apprehend,  lies  the  error  committed  by  the  learned  judge, 
that  he  has  glyen  a  binding  direction  to  the  jury,  upon  matter 
of  fact,  as  if  it  had  been  matter  of  law.  It  appears  to  me  that 
the  true  and  necessary  construction  of  the  charge,  as  stated  in 
the  bill,  is,  that  it  was  a  positive  direction  in  point  of  law,  as  to 
the  materiality  of  the  non-disclosure,  and  that  it  must  have 
been  so  received  and  obeyed  by  the  jury.  If  the  charge  had 
been  intended  as  a  mere  opinion  to  the  jury,  on  a  matter  of 
fact  on  which  they  were  to  exercise  their  judgment,  the  jury 
would  undoubtedly  have  been  told  that  the  defense  in  the  case 
rested  upon  the  question  of  the  materiality  of  the  letters  and 
facts  not  disclosed,  and  that  it  was  for  them  to  judge,  from  the 
evidence,  whether  the  disclosure  would  have  varied  the  pre- 
mium, or  increased  the  risk  in  respect  of  the  barratry  of  the 
master,  and  that  if  the  party  should  be  of  opinion  that  the  facts 
:2iot  disclosed  were  in  that  sense  material,  they  must  find  for 
;the  defendants;  and  that  if  they  thought  otherwise,  they  must 
:find  for  the  playtiflfs.  This  would  have  been  the  language  of  a 
^sharge  suited  to  the  submission  of  such  a  point;  and  we  have 
an  example  of  this  species  of  charge  (if  indeed  an  example  can 
be  wanting)  in  the  bill  of  exceptions  taken  in  the  case  of  SmiUi 
V.  OarringUm^  4  Cranch,  64.  If,  then,  the  judge  had  deemed 
it  proper  to  add  his  own  opinion  on  that  fact  for  the  assistance 
or  satisfaction  of  the  jury,  it  might  have  been  done  with  utility 
and  with  safety.  But  the  charge,  as  stated  in  the  case,  is  not 
of  this  nature,  but  is  in  the  usual  style  and  language  of  a  direc- 
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tion  of  the  court  on  a  matter  of  law.  The  precedent  of  a  bill  of 
exceptional  which  was  dted  from  Boiler's  N.  P.  817,  and  which 
in  given  as  for  misdirection^  is  in  the  language  of  the  charge  in 
this  case:  ''  And  the  said  chief  justice  did  then  and  there  (says 
the  precedent)  declare  and  deliver  his  opinion  to  the  jury,  that 
the  said  several  matters  so  produced,  and  proved  on  the  part  of 
the  defendants  were  not,  upon  the  whole  case,  sufficient  to  bar 
the  plaintiff  of  his  action.  And  with  that  direction  left  the 
jNune  to  the  jury."  There  is  a  precedent  of  a  bill  of  exceptions 
^ven  in  8  Burr.  1743,  and  which  was  taken  to  a  charge  on  the 
subject  of  search-warrants  made  by  Lord  Oamden,  when  0.  J. 
<d  tiie  0.  B.;  and  the  language  of  this  very  authentic  precedent 
is  almost  in  the  very  words  of  the  one  before  us:  *'And  the  said 
•chief  justice  did  then  and  there  declare  and  deliver  his  opinion 
to  the  jury,  that  the  said  several  matters  so  produced  and  proved 
on  the  part  of  the  defendants  were  not»  upon  the  whole  case, 
sufficient  to  bar  the  action,  and  with  that  opinion  left  the  same 
to  the  jury/* 

In  this  case  from  Burrow,  it  was  never  doubted  but  that  the 
opinion  of  the  chief  justice,  so  stated  in  that  bill,  was  taken 
and  received  as  a  direction  in  point  of  law;  and  if  the  charge 
in  the  case  before  us  is  not  to  be  deemed  in  that  character,  it 
will  be  impossible  hereafter  to  discriminate  between  a  chaige 
containing  a  positive  direction  in  point  of  law  and  mere  advice 
on  a  matter  of  fact 

I  shall  not  enter  into  any  minute  criticism  on  words.  No  one 
who  consults  the  precedents  can  well  be  at  loss  for  the  mean* 
ing  of  this  charge.  The  language  of  the  earned  judge  was, 
that  the  plaintifb  were  not  bound  or  required  to  make  the  dis- 
4ilosure.  That  the  matters  offered  in  evidence  were  not  sufficient 
to  bar  the  action,  and  nothing  was  said  about  the  weight  of  evi- 
dence for  the  consideration  of  the  juzy.  If  even  it  was  doubt« 
fnl,  by  the  bill,  whether  the  chaige  was  intended  by  direction, 
or  otherwise,  the  result  of  my  opinion  would  be  the  same,  be- 
oause  when  the  judge  interposes  his  opinion  to  the  jury  on  a 
point  of  fact,  it  ought  not  to  be  left  in  doubt  in  what  light  they 
are  to  receive  his  charge.  In  order  to  preserve  a  just  balance  be- 
tween the  distinct  powers  of  the  court  and  the  jury,  and  that 
the  parties  may  enjoy  in  unimpaired  vigor  their  constitutional 
right  of  having  the  law  decided  by  the  court,  and  of  having  the 
fact  decided  by  the  jury,  every  chaige  should  distinguish  clearly 
between  the  law  and  the  fact,  so  that  the  jury  cannot  misunder- 
etand  their  rights  or  their  duty,  nor  mistnLke  the  opinion  of  the 
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judge  npon  matter  of  fact,  for  his  direotion  in  point  of  law. 
The  distinction  is  all  important  to  the  juzy.  The  direction  of 
the  judge  in  the  one  case  is  obligatozy  upon  their  consciences^ 
and  so  they  will  and  so  they  ought  to  regard  it.  But  his  opin- 
ion in  the  other  case  ismere  advice,  and  the  jury  are  bound  io 
dedde  for  themselves,  notwithstanding  the  opinion  of  the  judge,, 
and  to  follow  that  opinion  no  farther  than  it  corresponds  with 
the  conclusions  of  their  own  judgment.  Unless  this  distinction 
be  kept  steadily  in  view,  and  be  defined  with  all  possible  pre-^ 
cision,  the  trial  by  jury  may  in  time  be  broken  down  and  ran* 
dered  nominal  and  useless. 

I  am  far  from  wishing  to  restrain  the  judges  of  the  courts  of 
law  from  expressing  freely  their  opinions  to  the  juiy  on  matters 
of  fact,  and  still  less  from  interfering  with  their  power  of  con- 
trolling the  mistaken  verdicts  of  juries  by  a  liberal  exercise 
of  the  discretion  of  awarding  new  trials.  No  man  can  be  more 
deeply  sensible  of  the  value  and  salutaxy  tendency  of  thia 
judicial  aid  and  discretion,  and  none  certainly  can  possess  higher 
confidence  in  the  character  and  wisdom  of  the  court  whose 
judgment  is  now  under  review.  All  that  I  feel  it  my  duty  to 
contend  for  is,  that  whenever  the  judge  delivers  his  opinion  to 
the  jury  on  a  matter  of  fact,  it  shall  be  delivered  as  mere  opin- 
ion, and  not  as  direction,  and  that  the  jury  shall  be  left  to  un- 
derstand clearly  that  they  are  to  decide  the  fact  npon  their  own 
view  of  the  evidence,  and  that  the  judge  interposes  his  opinion 
only  to  aid  them  in  cases  of  difficulty,  or  to  inspire  them  with 
coi^dence  in  cases  of  doubt.  It  is  for  this  principle  that  I  feel 
solicitous,  and  not  for  anything  that  may  have  taken  place  in 
this  particular  cause.  The  case  before  us  is,  comparatively,  of 
trifling  consequence,  but  the  distinction  I  have  suggested  goes 
to  the  very  root  and  essence  of  trial  by  jury,  and  may  indeed 
become  of  inestimable  value,  and  perhaps  of  perilous  struggle, 
when  the  present  generation  shall  have  ceased  to  exist.  I  am 
disposed  to  hand  to  posterity  the  institution  of  juries  as  perfect, 
in  all  respects,  as  we  now  enjoy  it,  for  I  believe  it  may  in  tiines 
hereafter  be  found  to  be  no  inconsiderable  security  against  the 
systematic  influence  and  tyranny  of  party  spirit  in  inferior  tri- 
bunala 

Had  the  bill  of  exceptions  been  represented  to  the  court  be» 
low,  in  the  view  I  have  now  considered  it,  I  am  satisfied  that 
that  court  would  have  unanimously  recognized  the  justness  of 
the  principle  for  which  I  contend.  Their  attention  was  wholly 
drawn  to  the  question  of  the  materiality  of  the  proof.    If,  then. 
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the  charge  of  the  learned  judge  is  to  be  oonsideredy  as  I  think 
it  most  be,  as  a  declaration  to  a  jury,  that  the  papers  and  facts 
not  disclosed  were,  in  judgment  of  law  inunaterial,  then  the  jury 
have  never  passed  their  own  judgment  upon  the  materiali^  of 
those  proo&y  and  the  cause  ought  to  be  remanded  to  another 
jury.  This  is  the  necessary  course  in  such  a  case.  Thus  in  Dairies 
y.  Pierce,  2  T.  B.  68, 125,  evidence  was  rejected,  and  a  bill  of 
exceptions  taken,  and  the  E.  B.  held  the  evidence  admissible, 
and  a  venire  de  novo  was  awarded,  and  the  judges  in  that  case 
said  that,  ''as  the  jury  had  not  exercised  any  judgment  upon 
the  whole  of  the  question  it  ought  to  be  submitted  to  them  for 
their  consideration,  and  that  when  they  held  that  the  evidence 
should  have  been  received,  they  did  not  determine  that  it  was 
conclusive,  but  only  that  it  ought  to  have  been  submitted  to  the 
jury,  and  that  what  effect  it  would  have  upon  their  minds,  it 
would  be  impossible  to  say."  That  case  is  analogous  to  the 
present  one  in  principle,  for  whether  evidence  be  rejected,  or 
the  jury  be  charged  that  in  law  it  is  of  no  avail,  amounts  to  the 
Mune  thing,  as  to  its  effect  with  the  jury. 

I  have  not  deemed  it  necessazy  to  examine,  criticaUy,  the 
evidence  in  the  case,  in  order  to  determine  whether  certain  facts 
were  material  to  have  been  disclosed,  because,  as  I  have  already 
attempted  to  show,  that  question  was  for  a  jury,  and  is  not 
within  the  province  of  this  court.  I  shall  only  add,  that  it  does 
not  appear  to  me  to  be  a  very  clear  point,  that  the  evidence 
withheld  from  the  underwriters  was  immaterial,  and,  therefore, 
as  well  on  account  of  the  importance  of  that  question  in  this 
partionlar  case,  as  on  general  principles  of  law,  it  ought  to  be 
submitted  to  the  consideration  of  a  juzy.  I  am,  accordingly,  of 
of  opinion  that  the  judgment  of  the  supreme  court  be  reversed, 
and  that  the  cause  be  remanded,  with  directions  that  atwmre  de 
Mooo  be  awarded. 

A  majority  of  the  court  being  of  this  opinion,  it  was  thereupon 
ordered  and  adjudged,  that  the  judgment  of  the  supreme  court 
be  reversed,  and  that  a  venire  de  novo  be  awarded,  for  the  trial 
of  the  issue  joined  between  the  parties  in  the  said  court,  and 
that  the  costs  in  this  court  abide  the  final  decision  of  the  cause. 

Judgment  of  reversal. 


848  Yjebplanx  v.  Skebet.  [New  YoA^ 


YsBPLAKK  t;.  Sterrt. 

[19  JoBwni •  68C] 

Dhjvset  of  DUD. — A  deed  may  be  effeotnally  deliv«red  by  woid%  or  acti 
withoat  trofdt;  and  the  deliveiy  may  be  either  to  the  gnntee  orto  a  thiid 
penon,  withoat  any  spedal  aathority,  for  the  nae  of  the  grantee. 

ViLZDAXiNo  VoouBLB  CowsTAVoi. — A  oon^qrauoe^  Toidable  on  aoooont 
of  fiaod  or  oorin^  may  be  made  valid  and  effeotoal  by  mattw  aepott 
/ado. 

liauoAoa  A  Vaujabui  Ck>iiBiDSftATioir.~Mazx]age  ii  avalidooneidentioQ; 
and  if  the  gnoitee  of  a  Yohmtazy  deed  gaina  credit  by  the  oonveyanoe^ 
and  a  penon  ii  thereby  induced  to  many,  each  oonveyanoe  upon  the 
mairiage  ceeiea  to  be  Tolnntacy,  and  beoomea  good  agMBst  a  aobaeqiieBt 
ftona /Cde  pnrchaeer  for  a  vahiable  consideration.  And  it  makes  no  dif* 
larence  whether  any  partioalar  marriage  waa  in  contemplation  at  the 
time  of  the  Yohmtazy  aettlement^  or  that  the  grantee  manied  without 
the  conaent  of  her  father,  the  grantor. 

AmAL  from  the  oonrt  of  chanoexy  to  the  ooort  of  enoxs. 
The  respondents  filed  their  bill  against  the  appellant  and 
others,  stating  that  Louisa  Ann,  one  of  the  respondents,  is  the 
daughter  of  James  Arden,  bj  Eliza,  his  wife,  now  deoeased; 
that  during  her  last  illness,  the  said  Eliza  requested  her  hus- 
band to  unite  in  making  a  provision  for  their  daughtera,  to 
which  he  aooeded,  and  assured  her  he  would  never  set  aside 
such  provision.  Pursuant  to  this,  a  deed  was  executed  by 
Arden  and  wife  on  the  twenty-£fih  of  November,  1806,  to  De 
Witt  Clinton  and  Bichard  Arden,  for  the  consideration  of 
natural  love  and  affection  for  the  said  Louisa  Ann.  This  deed 
conveyed  certain  property  in  New  York  in  trust  for  the  said 
Louisa  Ann.  The  deed,  shortly  after  its  execution,  was  de- 
livered by  the  grantors  into  the  hands  of  the  cedui  que  inui^ 
Louisa  Ann.  The  premises  conveyed  were  valued  at  twenlj- 
five  thousand  dollars.  After  the  delivery,  and  before  the  intei^ 
marriage  of  the  respondents,  the  said  Eliza  Arden  died,  August 
4, 1806.  For  a  considerable  time  after  the  death  of  the  mother, 
the  deed  remained  in  the  daughter's  possession;  but  some  time 
in  the  year  1807,  and  before  the  intermarriage  of  the  respond- 
ents, James  Arden  requested  the  deed  to  be  put  in  his  posses- 
sion for  safe  custody,  which  was  done  accordingly.  After  this 
James  Arden  re-married,  when  the  respondent  Louisa  Ann, 
being  apprehensive,  urged  him  to  deposit  the  deed  for  her  with 
some  other  person,  and  he  accordingly,  on  the  eighth  January^ 
1809,  put  it  in  the  possession  of  Clinton,  one  of  the  trustees. 
The  respondent  Bobert  Sterry  understood,  at  the  time  he 
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iDArried,  that  his  wife  Louisa  Ann  had  an  interest  in  the  tmst 
properly.  The  bill  charged  that  James  Arden  frandnlently 
conveyed  the  tmst  property  to  Yerphuik,  a  relative,  who  had 
knowledge  of  the  tnzst;  and  that  such  pretended  conveyance 
was  dated  in  December  11, 1809,  and  purported  to  be  for  a 
large  sum  of  money,  which  was  fictitious.  The  hill  prayed  for 
a  decree  establishing  the  right  of  the  respondents,  and  for  an 
accounting,  and  for  further  relief. 

The  defendants  answered  separately.  Yerplank  stated  he  had 
heard  that  Arden  had  made  some  provision  for  his  daughters; 
bat  the  information  was  vague;  and  at  the  time  he  received  his 
deed,  he  was  not  aware  that  the  trust  existed;  that  he  bought 
the  property  for  sixteen  thousand  dollars.  The  agreement  was 
made  on  December  11, 1809,  and  a  deed  executed  on  or  about 
that  time,  when  he  had  no  knowledge  of  the  intermarriage  of 
the  respondents;  that  he  had  actually  paid  the  whole  considera- 
tion, and  since  he  has  received  the  rents  and  profits  to  his  own 
exclusive  use. 

James  Arden  in  his  answer  admitted  the  execution  of  the 
deed  to  make  provision  for  the  daughters;  but  claimed  that  the 
deed  remained  in  his  possession  until  January  9, 1809,  when  he 
placed  it  in  the  hands  of  Olinton  as  stated,  stating  he  should 
retain  the  income  of  the  property  during  his  life,  and  at  his 
death  the  deed  should  become  operative.  He  stated  that 
respondents  thereafter  married  without  his  knowledge,  consent, 
or  approbation.  He  further  stated  he  had  received  the  income 
to  his  own  use  until  he  conveyed  to  Yerplank.  He  acknowl* 
edged  the  sale  to  Yerplank,  considering  himself  sole  owner. 
Clinton's  answer  was  substantially  the  same  as  that  of  James 
Arden.  Other  material  facts  as  disdosedin  the  evidence  appear 
from  the  opinions. 

A  decree  was  made  in  favor  of  the  respondents,  from  which 
an  appeal  was  taken. 

Baldwin,  for  the  appellants. 

Oriffin  and  BiggB,  contra. 

Yaibs,  J.  The  first  question  azimng  in  this  cause  is  as 
to  the  execution  of  the  deed  of  the  twenty-fifth  of  Novem- 
ber, 1806,  from  James  Arden  and  Eliza,  his  wife,  to  De  Witt 
CSinton  and  Bichard  D.  Arden,  in  trust  for  Louisa  Ann,  the 
daughter  of  the  grantors.  From  the  testimony  of  one  of  the 
subscribing  witnesses,  who  proves  the  execution  of  this  deed, 
it  does  not  appear  that  either  of  the  trustees  were  present,  or 
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Uiat  any  condition  was  mentioned  at  the  time.  If  it  was  in- 
tended to  have  been  a  conditional  deliveiy,  it  is  an  ntmyiri 
departure  from  the  course  the  grantors  ought  to  have  adopted, 
in  omitting  to  state  the  condition,  if  any  existed,  to  the  sub- 
scribing witnesses.  This  omission  raises  a  strong  presumption 
against  the  operation  of  the  deed  in  any  manner  different  from 
the  purposes  expressed  in  it,  and  from  tiie  unquestionable  pos- 
session of  this  deed  by  the  daughter  subsequently  the  inference 
is  irresistible  that  the  delivery  was  to  her,  she  being  imme- 
diately interested,  and  that  it  took  place  in  the  presence  of  Mrs. 
Arden,  under  whose  maternal  auspices,  and  at  whose  particular 
instance  and  request  the  settlement  on  her  daughter  was  made. 
It  was  not  necessary  for  the  trustees  to  be  there  personally  to 
receiye  it.  In  Itme^  executor  t.  Bury,  8  Dyer,  167  b,  a  delivery  toa 
third  person  without  speaking  of  it  is  the  deed  of  the  party,  and 
the  deed  is  held  good,  and  is,  in  law,  the  deed  of  the  defendant, 
before  any  delivery  over  to  the  party,  and  the  refusal  of  the 
party  caimot  undo  it,  as  the  deed  of  the  party  from  the  begin- 
ning. I  do  not  think  this  transaction  is  enveloped  in  such  my»> 
tery  as  not  to  admit  of  a  satisfactory  explanation. 

It  is  unreasonable  to  suppose  that  this  deed  was  intended  to 
be  subjected  to  the  future  control  of  the  husband.  It  was  exe- 
cuted at  the  instance  of  Mrs.  Arden,  during  her  illness  and  in 
contemplation  of  approaching  death,  for  the  express  purj)ose  of 
ynftlriTig  a  permanent  and  suitable  provision  for  the  support  and 
maintenance  of  her  daughter,  and  her  subsequent  declarations 
show  what  her  intentions  and  expectations  were  in  relation  to 
the  business,  which  it  appears  had  given  her  much  anxiety  and 
uneasiness  before  it  was  done.  She  expressed  to  several  of  the 
witnesses  her  satisfaction  with  her  husband's  conduct  in  com- 
plying  with  her  vnshes,  and  that  she  felt  easier  and  better  since 
Mr.  Arden  had  made  a  settlement  on  her  daughters. 

The  idea  that  he  intended  at  the  time  to  deceive  the  expiring 
partner  of  his  bosom  cannot  be  indulged  for  a  moment.  It 
appears  that  he  acted  openly  and  decidedly,  by  leaving  the 
deed  in  possession  of  the  daughter,  in  the  presence  of  the 
mother,  to  be  disposed  of  as  they  might  think  proper.  The 
manner  in  which  he  afterwards  obtained  possession  of  this 
deed,  is  satisfactorily  explained  by  some  of  the  witnesses,  and 
shows  decidedly  that  previous  to  his  taking  it  from  his  daughter 
he  had  assumed  no  control  over  it.  Not  one  of  the  vritnesaes 
who  were  present  when  the  deed  was  signed  mentions  that  any 
condition  was  stated  at  the  time,  and  those  on  the  part  of  the 
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Appellant  who  give  evidence  on  the  subject  appear  to  have  col- 
lected their  information  from  desultoiy  conTersationSy  at  differ- 
•ent  periods,  with  members  of  the  family;  a  species  of  evidence 
«t  all  times  dangerous  to  be  received  to  explain  the  intent,  or 
'Control  the  operation  of  a  written  instroment  even  in  a  court  of 
^eqoity,  on  the  gronnd  of  a  mistake  which,  in  this  case,  it  is 
alleged,  was  made  by  Abraham  Skinner,  who  drew  the  deed; 
bat  there  is  no  evidence  to  support  the  allegation,  except  the 
assertion  of  Arden  himself. 

If  this  mistake  had  actuallj  taken  place,  it  is  somewhat  ex- 
traordinazy  that  the  appellant  has  not  availed  himself  of.  the 
benefit  of  Skinner's  testimony  to  explain  it,  and  still  more  so 
that  he  did  not  cause  it  to  be  rectified,  for  by  the  evidence  of 
Xichard  D.  Arden  the  deed  was  kept  in  his  father's  desk  in  the 
office  below,  until  it  was  taken  to  his  mother's  bedroom  to  be 
signed.  A  sufficient  length  of  time  therefore  must  have  inter- 
Tened,  after  it  was  drawn  and  before  it  was  signed,  to  have 
enabled  him  to  correct  the  error.  Under  these  circumstances  I 
do  not  believe  the  deed  was  drawn  different  from  Arden's  in- 
tentions at  the  time.  But  allowing  the  whole  of  the  testimony 
io  have  its  due  weight  on  the  ground  of  mistake,  the  witnesses 
on  the  part  of  the  respondents,  as  to  the  conversations  with 
Arden,  and  others  of  the  family,  showing  a  different  under- 
standing with  regard  to  the  transactions  greatly  preponderate, 
«o  that  vrithout  noticing  the  subsequent  conduct  of  Mr.  Arden, 
I  think  from  the  facts  disclosed  by  the  evidence  in  the  case 
there  remains  no  ground  for  reasonable  doubt  that  the  deed 
was  perfected  at  the  time,  and  that  he  then  intended  it  should 
operate  unconditionally  according  to  the  terms  of  it,  and  the 
inibeequent  delivery  of  this  deed  to  Ur.  Clinton  upon  the  con- 
<lition8  stated  at  the  time,  can  be  of  no  avail,  it  can  afford  him 
no  possible  benefit.  He  had  divested  himself  of  the  property 
the  moment  he  executed  and  delivered  the  deed  in  the  first 
instance,  and  of  course  retained  no  authority  to  give  it  an 
operation  different  from  what  was  contained  in  it. 

A  deed  cannot  be  delivered  twice;  for,  if  the  first  delivery 
has  any  effect,  the  second  will  be  void:  8  Cruise's  Dig.  29,  sect. 
£9.  Nor  can  this  second  delivery  prevent  or  limit  its  operation, 
if  even  it  is  admitted  that  the  deed  is  voluntary.  In  2  Yemon, 
478,  "  A.  had  made  a  voluntary  settlement  of  an  estate,  subject 
to  some  annuities,  in  trust  for  his  grandson  and  his  heirs;  and 
Afterwards  he  makes  another  voluntary  settlement  of  the  same 
estate,  to  the  use  of  his  eldest  son  for  life,  and  to  his  first,  etc. 
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sons  in  tail,  with  remainders  over,  and  by  will  gives  a  consider* 
able  estate  to  his  grandson.  '*  Although  it  was  proved  that  A. 
always  kept  the  first  settlement  in  his  onstody,  and  never  pub- 
lished it,  and  it  was,  after  his  death,  found  amongst  waste* 
paper,  and  the  last  deed  was  often  mentioned  by  him,  and  he 
told  his  tenants  the  plaintiff  was  to  be  their  landlord  after  his- 
death,  yet  the  son  oonld  not  be  relieved  against  the  first  settle* 
ment.  In  1  Yemen,  464,  the  court  say,  '*A  settlement,  though 
voluntary,  is  not  revocable/' 

This  deed,  then,  having  been  duly  executed,  and  it  being  evi* 
dent  that  its  vitality  could  not  be  affected  by  a  second  deliveiy 
a  further  question  remains  to  be  determined,  whether  its  opera* 
tion  can  be  defeated  by  the  subsequent  deed  from  James  Arden, 
and  Ann,  his  present  wife,  to  the  appellant,  dated  on  or  about 
the  eleventh  of  December,  1809.  I  do  not  think  we  are  called 
upon  to  express  an  opinion  on  the  question  whether  a  voluntaiy 
settlement  ought  not,  according  to  the  words  of  the  statute,  ta 
be  fraudulent  and  covinous,  and  for  the  purpose  and  intent  to 
deceive,  in  order  to  make  it  void  against  a  subsequent  purchaser. 
But,  from  the  facts  in  this  case,  it  will  be  sufficient,  according 
to  my  view,  to  determine  whether  the  first  deed  is,  in  fiiot,  a 
voluntary  conveyance,  or  whether  this  court  axe  not  bound, 
under  the  circumstances,  to  consider  it  a  deed  for  a  valuable 
consideration.  It  appears  by  the  declaration  of  trust  contained 
in  it,  that  a  life  estate  in  the  premises  was  given  to  Louisa  Ann 
Arden;  and  in  case  she  should  die,  leaving  lawful  issue,  that 
then  it  should  be  held  in  trust  for  the  benefit  of  such  issue,  etc. 

In  Munn  v.  WUsmore,  8  T.  B.  629,  Lord  Eenyon  observes, 
that  vezy  small  considerations  have  been  holden  sufficient  to 
give  validity  to  a  deed;  when,  in  framing  family  settlements, 
limitations  are  made  in  favor  of  the  distant  branches  of  a  family, 
such  remainders  are  not  considered  as  voluntary,  if  the  object 
of  the  parties  in  making  the  settlement  was  fair  and  honest. 
The  case  of  Neuxiead  v.  Searles,  1  Atk.  264,  supports  the  same 
principle.  It  would  seem  from  those  cases  that  the  limitation 
to  distant  issue  would  alone  be  sufficient  consideration  to  pro- 
tect this  deed;  but  connect  with  it  the  marriage  of  Stexiy,  and 
I  think  its  validity  cannot  be  questioned.  Marriage  of  itself  is 
a  sufficient  consideration.  That  Louisa  Ann's  right  to  the  prop- 
erty forwarded  the  marriage  is  evident,  because  Mr.  Steny,  as 
a  discreet  and  prudent  man,  must  have  felt  an  interest  in  the 
future  support  and  maintenance  of  his  family;  and  the  avails 
of  this  property  towards  such  support  might  well  have  been 
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contemplated  by  him.  This  appears  to  have  been  the  case,  from 
hia  oonyersation  with  Colonel  Hawkins  on  the  snbjeot.  Indeed, 
proper  feelings  for  the  comfort  as  well  as  happiness  of  the 
object  of  his  attachment  must  have  given  importance  to  the  im- 
mediate possession  of  this  properly;  it  therefore  operated  as  an 
inducement  to  the  connection.  This  marriage  took  place  on  the 
eleventh  of  December,  1809,  and  the  deed  to  Yerplank  was  exe- 
euted  between  the  eleventh  and  fourteenth  of  the  same  month, 
BO  that  the  marriage  must,  at  all  events,  have  been  solemnized 
before  the  deed  existed. 

Sugden,  in  his  Law  of  Vendors,  in  treating  on  voluntary 
settlements,  page  487,  says:  ''  If  a  voluntary  grantee  gain 
credit  by  the  conveyance  to  him,  and  a  person  is  induced  to 
marry  him  on  account  of  such  provision,  the  deed  though  void 
in  its  creation  as  to  purchasers,  vrill,  on  the  marriage  being 
solemnised,  no  longer  remain  voluntary,  as  it  was  in  its  crea- 
tion,  but  will  be  considered  as  made  upon  a  valuable  con 
sideration.  This  principle  is  recognized  in  Brawn  v.  Garter, 
5  Yes.  jun.  862,  and  by  Lord  Ellenborough  in  the  case  of  OUey 
Y.  Manning,  9  East,  69. 

If  this  it  is  even  admitted  that  the  conveyance  of  the  twenty- 
fifth  of  November,  1806,  to  Messrs.  Clinton  &  Arden  was  volun- 
taiy  in  its  creation,  it  is  evident  it  assumed  a  different  character 
in  consequence  of  the  marriage,  as  that  alone  must  be  deemed 
a  valuable  consideration,  which  gave  it  a  validity  not  to  be 
affected  by  the  subsequent  deed  to  the  appellant.  The 
chancellor's  decree  being  founded  upon  the  validity  and  opera- 
tions of  this  deed,  my  opinion  is,  that  the  same  ought  to  be 
affirmed. 

Spergeb,  J.  The  first  point  which  claims  the  consideration  of 
the  court  is,  whether  the  deed  from  James  Arden  to  Louisa  Ann, 
his  daughter,  was  so  far  legally  and  duly  executed  on  the  tweniy- 
fifth  of  November,  1806,  as  between  the  parties  to  the  deed  to 
divest  the  grantor  of  all  his  estate  and  Interest  in  the  premises 
granted  thereby.  James  Arden,  by  his  answer,  admits  that  shortly 
after  the  time  the  deed  bears  date  (twenty-fifth  of  November, 
1806),  he  signed  and  sealed  it;  and  believes  that  he  and  his  wife 
may  have  used  the  formal  words  of  deliveiy;  but  he  insists  that 
the  deed  remained  in  his  possession  and  power,  thenceforth,  until 
on  or  about  the  ninth  of  January,  1809,  when,  to  relieve  the 
apprehensions  entertained  by  his  daughter,  that  in  case  of  his 
death  it  might  be  lost  or  destroyed,  he  placed  the  same  in  the 
hands  of  De  Witt  Clinton,  one  of  the  trustees,  for  her  benefit,. 

Am.  Daa  Voi.  VZX-tt 
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with  certcun  conditions  accompanying  saoh  tniidition»  tiz.,  that 
the  income  of  the  property  should  come  to  him  doling  his  life, 
and  that  if  his  daughter  married  without  his  consent  or  appioba- 
tion,  then  the  deed  should  not  operate.  The  proofs  in  the  case, 
in  my  judgment,  are  deoisiTe  that  the  deed  was  legally  and  eifect- 
ually  executed,  so  as  to  become  operative  on  the  twenty-fifth  of 
November,  1806,  notwithstanding  the  denial  and  answer  of 
Arden. 

Mrs.  Braine  was  present  at  the  execution  of  the  deed.  She 
proves  that  it  was  read  over  by  Arden,  and  that  thereupon  it 
was  executed  in  the  bedroom  of  Mrs.  Arden.  That  being  veiy 
intimate  with  Arden's  daughter,  and  very  frequently  with  them, 
she  saw  the  deeds  in  their  bedroom;  that  on  one  occasion  she 
heard  her  cousins  read  over  their  deed;  that  on  a  particular 
occasion  James  Arden  came  into  their  bedroom,  and  seeing  the 
deeds  lying  on  the  projection  of  a  bookcase,  or  wardrobe,  he 
reproacdied  them  with  carelessness,  and  with  their  consent  took 
the  deeds  into  his  own  keeping.  Mrs.  Servant  confirms  all  the 
material  facts  deposed  by  Mrs.  Braine,  relative  to  the  custody 
of  the  deeds  by  her  and  her  sister,  and  their  being  taken  by  her 
father  for  safe  keeping.  Bobert  J.  Livingston  proves  that 
Louisa  Ann  had  the  custody  of  the  deed  given  to  her;  that  on 
a  particular  occasion  she  produced  it  to  him,  and  that  he  xesd 
it  and  now  identifies  it. 

That  Mr.  Arden  intended  the  two  houses  in  Greenwich  street 
for  his  daughters,  appears  by  the  testimony  of  William  Edgar. 
And  that  he  had  in  his  own  opinion  divested  himself  in  favor  of 
his  daughters  of  these  houses,  is  proved  by  Mrs.  Talbot,  who 
states,  that  shortly  after  the  death  of  Mrs.  Arden,  as  she  was 
walking  in  Greenwich  street,  she  met  Mr.  Arden,  when  Mrs. 
Talbot,  pointing  to  the  houses,  asked  if  those  were  his,  to 
which  he  answered,  **  my  daughters'  houses,  madam,"  and 
ihen  said  his  daughters  would  be  good  fortunes.  The  fact  ad- 
mitted by  Arden's  answer,  that  he  may  have  used  the  formal 
words  of  deliveiy  confirmed  by  the  testimony  of  one  of  the 
subscribing  witnesses,  Mr.  Hamilton,  who  proves  the  execution 
of  the  deed,  taken  in  connection  with  the  fact  that  the  deeds 
were  for  some  time  in  the  custody  of  the  cestui  que  trusi,  Louisa 
Ann,  and  the  total  absence  of  all  proof  impeaching  the  force  of 
these  facts,  can  leave  no  doubt  on  the  mind  that  Arden  not  only 
intended  an  e£Eectual  execution  of  the  deed,  but  that  every  legal 
formality  was  complied  with.  A  deed  is  available  if  delivered 
to  the  party  grantee,  or  even  to  a  stranger,  without  special 
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jmthority,  if  intended  for  tlie  use  of  the  grantee,  and  a  deed 
may  be  delivered  by  words  or  by  deeds  vithout  words:  Shep. 
Touch.  58,  and  cases  cited.  The  sabsequent  tradition  of  the 
deed  to  Mr«  Clinton,  if  it  became  operative  before,  can  have  no 
effect,  nor  was  it  in  the  power  of  Mr.  Arden  to  impose  any  con- 
dition upon  a  grant  which  had  already  become  effectual.  The 
Appellant  has  entirely  failed  to  show  that  any  fraud  or  mistake 
intervened  in  drawing  the  deed.  The  suggection  is  altogether 
vrithout  support,  excepting  from  his  own  allegations.  It  is 
therefore  useless  to  inquire  how  far  a  deed  can  be  inpugned  by 
the  admission  of  parol  evidence.  Admitting  for  the  present 
that  the  deed  from  Mr.  Arden  to  his  daughter,  Mrs.  Sterry ,  was 
liable  to  be  defeated  by  a  subsequent  deed,  on  the  ground  that 
it  was  voluntaxy,  and  in  a  legal  point  of  view  fraudulent  as 
against  subsequent  bona  fide  purchasers  for  a  valuable  con- 
sideration, we  are  then  to  inquire  what  operation  the  marriage 
between  the  respondents  had  in  reference  to  the  deed. 

It  is  an  undeniable  proposition  that  a  deed,  voidable,  may  be 
rendered  valid  and  effectual  by  matter  ex  pott  facto.  If  a  man 
makes  a  feoffinent  by  covin,  or  without  any  valuable  considera- 
tion, and  the  feoffee  makes  a  feo£Ement  for  valuable  considera- 
tion, and  then  the  first  feoffer  enters  and  makes  a  feoffment  for 
valuable  consideration  also,  the  feoffee  of  the  first  feoffer  shall 
hold  the  lands:  Sugden  Law  of  Vendors,  436,  437,  and  cases 
there  cited.  So  if  a  voluntaxy  grantee  gain  credit  by  the  con- 
veyance, and  a  person  is  induced  to  many  her  on  account  of 
Buch  provision,  the  deed,  if  even  voidable  as  to  purchasers,  will, 
on  the  marriage  being  solemnized,  no  longer  remain  voluntaxy, 
as  it  was  in  its  creation,  but  will  be  considered  as  made  upon 
valuable  consideration:  Sugden,  437,  and  the  cases  there  dted. 
Upon  this  point  the  decisions  are  numerous,  and  I  have  not 
met  with  a  single  case  or  dMum  to  the  contrary.  Blackstone 
very  correctiy  defines  (2B1.  Com.  297)  a  valuable  consideration 
to  be  money,  marriage  or  the  like,  and  he  observes,  the  law 
esteems  them  an  equivalent  given  for  the  grant.  The  facts  in 
this  case  prove  undeniably  that  the  marriage  between  the 
respondents  preceded  the  deed  from  Arden  to  the  appellant, 
and  that  the  marriage  itself  was  induced  by  the  provision 
secured  to  Mrs.  Sterxy  by  the  deed  in  question.  It  was  not 
necessary  to  the  validity  of  the  marriage  or  to  any  of  the  con* 
sequences  following  from  it,  that  Mr.  Arden  should  have  given 
his  consent  to  it. 

It  would  be  uimecessaxy  to  proceed  further,  to  entitie  the 
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respondentfl  to  an  affinnanoe  of  the  decree  of  the  court  of 
chancery,  nor  was  it  abeoliiiely  necessary  for  the  court  below  to 
go  into  the  consideration  of  the  question,  how  far  forth  the  deed 
from  Arden  to  his  daughter  would  have  been  available  to  her, 
had  not  the  marriage  between  the  respondents  intervened.  The 
chancellor  has  seen  fit  to  discuss  and  decide  that  point,  and  I 
do  not  mean  to  insinuate  that  in  doing  so,  he  had  at  all  traveled 
out  of  the  record.  The  case  fairly  presented  the  question,  and 
he  has  promptly  decided  it.  Believing  his  decision  incorrect  in 
this  particular,  I  think  this  court  is  bound  also  to  express  its 
opinion.  Under  the  circumstances  of  the  case  to  give  the  ques- 
tion the  go  by  would  be  a  silent  acquiescence  in  the  opinion 
delivered  in  the  court  below.  The  point  has  been  fully  and 
ably  argued,  and  it  may  save  great  expense  and  future  litiga* 
tion  to  settle  it  finally. 

It  is  contended  that  the  deed  to  Mrs.  Sterry  having  been 
voluntary,  and  without  any  other  consideration  than  that  of 
blood  and  natural  afiection,  it  was  in  the  power  of  the  grantor, 
by  a  subsequent  deed  founded  on  a  valuable  consideration  of 
money,  to  defeat  the  operation  of  the  first  deed  in  favor  of  the 
second  alienee,  although  such  second  alienee  knew  of  the  ex- 
istence of  the  first  deed,  and  although,  in  point  of  fact,  there 
was  no  original  intent  with  either  of  the  parties  to  the  first 
deed  to  defraud  any  subsequent  purchaser.  In  the  present 
case  his  honor,  the  chancellor,  is  of  the  opinion  that  the  appel* 
lant  is  chargeable  with  constructive  notice  of  the  deed  of  the 
twenty-fifth  of  November,  1805,  to  Mrs.  Sterry.  It  may  well 
be  questioned  whether  this  conclusion  is  warranted  by  the  facts. 
We  have  no  other  proof  of  the  constructive  notice  than  the  ad- 
missions of  the  appellant  in  his  answer.  He  admits  he  had 
heard,  before  the  delivery  of  the  deed  to  him,  that  Arden  had 
made  some  provision  by  deed,  or  otherwise,  for  his  daughter,  of 
property  in  Greenwich  street.  This  information  is  loose  and 
inexplicit,  and  I  cannot  say  that  I  am  satisfied  that  it  was  equiv- 
alent to  direct  notice.  It  is  not  very  important,  however, 
whether  it  was  so  or  not. 

Our  statute  for  the  prevention  of  frauds  had  adopted,  Midem 
verbift,  the  statutes  of  13  Eliz.,  cb.  6,  and  27  Eliz.,  ch.  4.  The 
former  declares  void  all  gifts  and  conveyances  of  lands,  tene- 
ments, hereditaments,  goods  and  chattels,  hod  or  made,  devised 
or  continued  of  malice,  fraud,  covin,  collusion  or  guile  to  the 
end,  purpose  or  intent  to  delay,  hinder  or  defraud  creditors  and 
others  of  their  just  debts,  etc.    The  latter  declares  void  every 
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conyeyance,  etc.,  of  any  landa,  ienGmenta»  hereditaments,  to  be 
bad  or  made  for  the  intent  and  ptupoee  to  defraud  and  deoeiye 
such  person  as  shall  purchase  the  lands,  etc. ,  so  before  conveyed. 
Both  statutes  leave  the  conveyances  and  gifts  as  good  between 
the  parties  and  their  representatiYCs.  The  13  Eliz.  avoids  the 
covinous  act  in  favor  of  creditors.  The  27  Eliz.  avoids  it  in 
favor  of  subsequent  purchasers  for  money  or  other  good  consid- 
eration. The  fourth  section  of  our  statute,  in  conformiiy  with 
the  18  and  27  Eliz.,  inflicts  a  penalty  and  forfeiture  of  one 
year's  value  of  the  lands  upon  the  party  to  such  fraudulent 
transaction,  who  shall  maintain  or  defend  the  fraudulent  deeds 
or  conveyances,  pronounced  void  by  those  statutes.  The  sixth 
section  of  our  statute  adopts  the  proviso  to  the  27  Eliz.,  and 
saves  from  the  operation  of  the  statute  conveyances  made  upon 
good  consideration  and  bona  fide,  11  the  statute  of  the  27  Eliz. 
was  now,  for  the  first  time  to  receive  a  construction,  it  does 
seem  to  me  impossible  that  it  should  be  held  to  embrace  within 
its  purview  the  case  under  consideration. 

Mr.  Arden,  as  we  must  believe,  was  in  1806,  a  man  of  a  hand- 
some and  unincumbered  fortune.  In  compliance  with  the 
earnest  desire  of  his  then  wife,  he  deliberately  sits  down  to 
make  a  suitable  provision  for  his  two  daughters,  and  their  issue. 
The  transaction  is  open,  public  and  notorious.  No  one  can  be- 
lieve that  it  entered  into  the  hearts  or  heads  of  the  father  or  his 
daqghters,  that  the  deeds  he  was  executing  were  with  the  intent 
or  for  the  ptU!pose  of  defrauding  and  deceiving  such  person  as 
should  thereafter  purchase  the  estate  thus  conveyed;  yet  this 
court  is  called  upon  to  consider  these  deeds  as  void,  on  the 
ground  of  an  original  covinous,  guileful  and  fraudulent  design, 
coeval  with  the  transaction  between  the  father  and  daughters. 
It  would  be  with  extreme  reluctance  that  I  should  consent  to 
brand  as  innocent  and  pure  a  transaction  as  ever  took  place 
with  the  odious  and  detestable  crime  of  fraud.  There  may  be 
cases  in  which  a  common  error  may  have  been  matured  into  a 
right,  and  then  the  error  must  be  submitted  as  the  lesser  evil. 
The  construction  of  statutes  belongs  to  the  courts  of  law  and 
equity,  and  if  a  construction  has  been  adopted  by  the  courts 
and  confirmed  in  the  one  of  dernier  resort;  and  more  especially 
if  the  public  act  on  the  erroneous  construction,  justice  and 
policy  concur  in  requiring  that  the  error  be  adhered  to,  or  other- 
wise no  man  could  be  safe  in  his  dealings.  The  adjudications 
which  have  taken  place  in  England  since  the  nineteenth  of  April, 
1776,  form  no  part  of  the  common  law  of  this  state.    If  since 
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that  period  oases  have  ooouxred  overraling  the  anterior  decb^ 
ioDSy  the  eonrts  of  this  state  can  pay  no  other  respect  to  them 
than  as  the  reasonings  of  learned  and  eminent  men.  They  can 
have  no  more  inflnenoe  on  onr  decisions  than  the  IneabnUions 
of  jurists. 

The  cases  which  we  met  with  prior  to  the  aboTO  period,  and 
which  have  turned  npon  the  constmction  of  the  27  Eliz.,  are 
not  in  harmony,  though  I  think  the  preponderance,  in  weight 
and  number,  is  decidedly  adverse  to  the  doctrine  which  now 
prevails  in  the  courts  of  Westminster  Hall. 

Lord  EUenborough,  in  delivering  the  opinion  of  the  court  of 
Sing's  Bench  in  Doe  v.  Manning^  9  East,  68,  has  collected  the 
cases.  He  states  that  in  the  cases  which  arose  nearest  the  time 
of  passing  the  statute,  the  judges  seem  to  have  thought  that  a 
voluntary  settlement  was  only  prima  facie  fraudulent  against  a 
purchaser.  By  a  reference  to  the  cases  it  will  appear  that  it 
was  matter  of  evidence  to  the  jaiy>  on  which  they  passed, 
whether  a  voluntary  conveyance,  as  such,  was  fraudulent. 
There  are  very  great  names  in  support  of  this  doctrine,  among 
which  may  be  mentioned  Lord  Hale,  Lord  BoUe,  Chief  Baron 
Oilbert,  and  Chief  Justice  Eyre.  Baron  Gilbert  is  extremely 
perspicuous  and  dear  in  his  observations,  and  I  cannot  pass 
them  by  without  notice.  **  A  voluntary  conveyance,"  he  says, 
''  hath  no  badge  of  fraud  unless  the  party  were  then  in  debt,  or 
in  treaty  for  a  sale  of  the  lands;  for  a  man  may  have  reason  to 
settle  his  estate  for  the  good  of  his  wife  and  children,  and  if 
he  hath  a  clear  estate,  and  no  intention  to  sell,  the  settlement 
must  be  taken  to  be  a  good  one,  for  that  cannot  lie  under  asus- 
picion  when  there  is  no  discovery  made  of  an  intent  to  use  thai 
settlement  to  fraudulent  purposes  at  the  time  of  making  it:** 
GUb.  Ev.  by  Loflft.  807. 

There  axe  undoubtedly  very  great  names  who  have  held  a  con- 
trary doctrine,  that  conveyances  merely  voluntary  are  voidable 
at  law  by  a  subsequent  purchaser  for  valuable  consideration, 
and  among  these  may  be  ranked  Lord  Hardwicke,  Chief  Justice 
DeOrey  and  several  others.  Lord  Mansfield  undoubtedly 
maintains  the  doctrine  inculcated  by  the  judges  who  lived  near* 
est  the  passing  of  the  statute  of  27  Eliz.;  and  Lord  EUenbor- 
ough, in  his  opinion  in  the  case  cited,  does  not  present  the 
opinion  of  this  eminent  judge  in  the  strong  point  of  view  it 
merited,  in  the  case  of  Doe  v.  BuUedge,  Cowp.  718.  He  divides 
the  argument  he  there  delivered  into  four  heads,  and  he  especially 
considers  whether  the  deed  of  1768,  a  voluntary  deed,  with  no 
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other  oonsidermtion  than  that  of  blood  for  its  sapport,  was  a 
fcaadnlent,  ooTinoas  deed  within  the  tme  intent  and  meaning  of 
the  statote.  He  gives  a  distinct  consideration  to  the  question 
whether  the  snbseqnent  purchaser  was  such  a  one  as  was  entitled 
to  object  to  the  voluntazy  deed.  In  commenting  on  the  volun- 
iazy  deed  of  1763,  he  observes  that  the  27th  of  Eliz.  contains 
not  a  word  impeaching  voluntary  settlements  merely  as  being 
Yoluntazy,  but  as  fraudulent  and  covinous.  He  notices  the  title 
of  the  statute  and  the  enacting  part,  as  making  provisions 
against  such  practices  as  if  th^  were  a  crime.  He  gives  a  cri« 
terion  of  determining  each  case:  **  One  great  circumstance/'  he 
■ays,  "  which  should  always  be  attended  to  in  these  transactions 
is,  whether  the  person  was  indebted  at  the  time  he  made  the 
settlement;  if  he  was  it  is  a  strong  badge  of  fraud. "  The  learned 
editor  of  Sir  Wm.  Blackstone's  commentaries  (Mr.  Christian), 
understands  Lord  Mansfield  in  the  manner  I  have  done:  2  Bl. 
Com.  297,  n.  1. 

In  Doe  V.  Mmning,  9  East,  71,  Lord  Ellenboroughcondludeti 
thus:  '*  And  we  cannot  but  say,  as  at  present  advised  and  con* 
sidering  the  construction  put  on  the  statute,  that  it  would  have 
been  better  if  the  statute  had  avoided  conveyances  only  against 
purchasers  for  valuable  consideration,  without  notice  of  the 
prior  conveyance."  In  Eodyn  v.  Templar,  2  Bro.  0.  C.  149,  Lord 
Thuxlow  said,  "  That  although  it  would  have  been  as  well  at 
first  if  the  voluntary  conveyance  had  not  been  thought  so  little 
of,  yet  the  mle  was  such,  and  so  many  estates  stand  upon  it 
that  it  cannot  be  shaken."  In  Doe  v.  Hariyr,  Sir.  J.  Mansfield, 
C.  J.,  regretted  that  it  had  ever  been  decided  that  even  notice 
of  the  prior  settlement  would  not  defeat  a  subsequent  purchase. 
It  is  a  sound  and  settled  principle,  that  notice  to  a  purchaser  of 
a  prior  fraudulent  deed,  will  not  affect  the  subsequent  pur« 
chaser,  and  that  such  subsequent  purchaser  may  avail  himself 
of  the  fraud  in  the  first  deed.  And  the  reason  of  this  is  solid, 
because  if  he  knew  the  transaction,  he  knew  it  was  void  by  law. 
But  to  extend  this  principle  to  voluntary  deeds  made  by  a  father 
as  a  provision  for  his  children;  made,  too,  by  a  father  not  in« 
debted  at  the  time,  and  with  every  act  of  publicity  usually  at* 
tending  the  conveyance  of  an  estate,  would  be,  in  my  judgment, 
to  beg  the  very  question  in  controversy. 

Legal  inductions  are  very  properly  and  necessarily  drawn 
from  legal  analogies,  and  in  this  view  let  us  examine  the  con- 
structions which  courts  of  law  and  equity  have  given  to  the  18 
Elix.    It  is  perfectly  well  settled  that  to  impeach  a  voluntary 
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settlement  made  on  a  mezitoriotiB  consideration^  it  is  necessarj 
that  the  seller  should  not  only  be  indebted,  but  should  be  in- 
solvent,  or  in  donbtful  circamstances  at  the  time.  The  13  Eliz. 
was  intended  to  prevent  the  conveyance  of  property  with  a  de- 
sign to  defraud  creditors.  If  the  person  making  a  settlement 
is  insolvent,  or  in  donbtfnl  circumstances,  the  settlement 
depriving  his  creditors  of  the  means  of  satisfying  their  debts, 
comes  within  the  statute.  But  if  the  grautor  be  not  indebted 
to  such  a  degree  as  that  the  settlement  will  deprive  the  cred- 
itors of  an  ample  fund  for  the  payment  of  their  debts,  the  con- 
sideration of  natural  love  and  affection  will  support  the  deed, 
although  a  voluntary  one  against  his  creditors;  for  in  the  lan- 
guage of  the  decisions  it  is  free  from  the  imputation  of  fraud. 
Lord  Hardwicke  is  very  full  and  explicit  on  this  point.  In 
Ibwnsend  v.  Windham,  2YeB»  11,  he  said:  ''If  there  is  a  volun- 
taiy  conveyance  of  real  estate  or  chattel  interest  by  one  not  in- 
debted at  the  time,  though  he  afterwards  become  iudebted,  if 
that  voluntary  conveyance  was  for  a  child,  and  no  particular 
badge  of  fraud  to  deceive  or  defraud  subsequent  creditors,  that 
will  do:"  See,  also,  2  Bro.  0.  C.  90;  6  Yes.  884.  Both  the 
statutes,  the  18  and  27  Eliz.  contain  the  general  proviso  annexed 
to  our  statute,  excepting  from  their  operation  those  deeds  only 
whi<di  axe  bona  fide,  and  upon  good  consideration,  and  it  is  very 
dear  that  Lord  Hardwicke,  in  the  opinion  just  cited,  lays  streas 
on  the  circumstance  that  the  voluntary  conveyance  was  for  a 
child. 

The  deed  from  Arden  to  Mrs.  Steny  has  these  two  circum- 
stances: it  was  bona  fide,  and  it  had  a  good  consideration;  that 
of  love  and  natural  affection,  and  I  have  no  doubt  that  this 
deed  is  saved  by  the  express  proviso  of  the  statute.  The  ques- 
tion naturally  occurs,  can  the  late  decisions  in  the  Tgitgliali 
courts  on  the  two  statutes  of  the  13  and  27  Eliz.  be  reconciled 
by  the  principles  of  just  construction  ?  Under  the  former,  a 
man  out  of  debt  may  make  a  settiement  upon  his  child,  and  if 
he  afterwards  becomes  indebted,  the  subsequent  creditor  can- 
not impeach  the  gift,  because  it  was  not  made  to  deceive  or  de- 
fraud him,  nor  any  one  else,  and,  therefore,  is  not  within  the 
statute.  How,  then,  can  it  be  maintained  that,  if  the  same 
father,  in  consideration  of  blood,  make  a  bona  fide  settiement 
on  his  child,  at  a  time  when  he  is  not  indebted,  this  transaction 
shall  be  deemed  void,  and  that  it  shall  be  taken  for  granted, 
contrary  to  the  real  truth  and  fact,  that  it  was  with  intent  to 
deceive  such  person  as  should  afterwards  purchase  the  estate. 
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•eyen  with  fall  notdoe  of  the  Ixma  fide  oonTeyance?  As  well 
might  it  be  said  that  a  settlement  on  a  child  is  void  as  to  f  atore 
pnrehasers.  The  settled  and  decided  and  uniform  construction 
•on  the  13  Eliz.  is  entirely  opposed  to  the  late  English  decisions 
on  the  27  Eliz.,  and  it  would  be  extremely  absurd  to  adhere 
to  both.  It  is  manifest  to  me,  not  only  from  the  regret  ex- 
pressed by  the  judges  and  chancellors  in  England  that  such  a 
oonstmction  had  taken  place  in  regard  to  the  27  Eliz.,  but 
from  the  erident  discrepancy  in  the  constructions  of  the  two 
statutes  that  the  latter  decisions  have  been  influenced  by  a  sort 
of  judicial  expediency,  rather  than  an  adherence  to  the  mean- 
ing or  wording  of  the  statute  of  the  27  Eliz.  It  was  to  avoid 
the  unsettling  of  estates.  Now  we  are  not  in  that  predicament, 
we  can  give  a  rational  and  true  construction  to  the  act,  wittiout 
•doing  Tiolence  to  the  meaning  of  the  legislature,  or  our  own 
eonsdences,  or  unsettling  estates. 

If  any  other  consideration  was  necessary,  to  bring  us  to  this 
result,  it  would  be  found  in  the  fourth  section  of  our  act,  which 
is  also  copied  from  the  two  English  statutes.  By  that  section  a 
penalty  of  one  year's  value  of  the  premises  is  imposed  for 
Tnaintaining  or  defending  covinous  or  fraudulent  conveyances. 
If  a  subsequent  purchaser,  with  notice,  can  set  aside  a  deed 
like  the  one  under  consideration,  it  must  be  on  the  ground  that 
the  anterior  deed  is  fraudulent,  and  thus  a  transaction,  which 
no  one  can  doubt  to  Lave  been  fair  and  bona  fide^  is  to  be  con- 
sidered criminal  and  punished  as  a  fraud.  This  would  be  quite 
-contrary  to  another  part  of  Lord  Mansfield's  opinion,  in  Doe  v. 
BuUedge,  "  that  no  person  making  a  voluntaxy  settlement  by 
way  of  provision  for  his  family  was  ever  considered  in  that 
criminal  light."  It  has  been  already  observed,  that  the  statute 
sxoepts  from  its  operation  deeds  made  on  good  consideration 
and  bona  Jide.  A  settlement  may  in  its  origin  have  both  these 
requisites,  and  yet  may  become  fraudulently,  and  kept  on  foot 
against  good  faith.  "  If  a  fraudulent  use  is  made  of  a  settle- 
ment, that  indeed,"  said  Lord  Mansfield  in  Doe  v.  B'tiUedge, 
**  may  be  carried  back  to  the  time  when  the  fraud  commenced." 
And  I  am  free  to  admit,  that  but  for  the  intervention  of  the 
marriage  between  the  respondents,  prior  to  the  deed  to  the 
appellant,  as  the  proofs  stand  before  us,  the  appellant  must  have 
prevailed.  Arden's  continuance  in  the  possession  of  the  property, 
his  receipts  of  the  rents  and  profits,  and  above  all,  the  ignor- 
ance of  the  appellant  that  he  had  made  the  settlement,  would, 
as  respects  him,  have  been  strong  circumstances  that  a  fraudu- 
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lent  use  had  been  made  of  the  deed  of  eetilement,  and  woolA 
haTe  contaminated  it.  On  the  other  hand,  if  the  appellant  had 
notice  of  the  deed  of  settlement,  the  posBession  of  the  proper^ 
by  Arden»  and  his  receipt  of  the  rents  and  profits,  would  not 
have  been  badges  of  fraud,  and  would  not  haye  mided  him,  and 
in  that  case  he  would  not,  in  mj  estimation,  have  been  a  bcfna 
fide  purchaser,  entitled  to  set  aside  the  settlement. 

In  affirming  this  decree,  I  proceed  entirely  on  the  ground  thai 
the  marriage  between  the  respondents  furnished  a  yaluable  con- 
sideration to  the  Toluntary  deed  from  Mr.  Arden  to  his  daughter, 
Mrs.  Sterry,  ex  po8i  facto,  and  that  as  against  the  appellant,  the 
deed  ceased  to  be  a  voluntaxy  one,  for  good  consideration  merely. 

In  my  opinion  the  decree  of  his  honor,  the  bhanoellor,  ought 
to  be  affirmed. 

Such  being  the  unanimous  opinion  of  the  court,  it  was  there* 
upon  ordered,  adjudged  and  decreed  that  the  decree  of  th» 
court  of  chanceiy  be  affirmed,  with  costs,  to  be  taxed,  etc.;  and 
that  the  record  be  remitted,  etc. 

Judgment  of  affirmance. 

In  Babooek  ▼.  EekUr,  24  K.  Y.  629,  the  dootiiiie  in  New  Yoik  ngu^obg 
Tolnntaxy  oonveyaaoet  which  are  r^gexded  £rmiidnlent»  li  steted;  end  Svthir- 
land,  J.,  refen  to  the  opinion  of  Spencer,  J.,  in  the  prineipal  ceee.  Here  it 
if  decided  that  mere  indebtednoM  will  not  of  itself  defeat  a  voliiBtaiyoonvej- 
anoe;  there  mnet  be  a  fnmdnlent  intent^  and  thii  intent  ia  a  &ot  to  be  found 
1^  the  jnxy,  aa  declared  in  the  reriaed  atatatea.  And  the  aame  doctrine  ia 
held  in  i)tfiaap  ▼.  JTmdbjai,  59  K.  Y.  340,  where  the  prineipal  caae  and  otheia 
aredted. 

A  late  dedaion  in  Virginia,  by  Staplea,  J.,  in  Herrmg  r.  WkUkam,  » 
Gratt  028;  oontaina  an  admirable  atatement  of  the  law  on  the  aaljeet  of  vol- 
.  vntary  conveyanoee,  and  the  natnre  of  marriage  aa  a  valuable  oonridenitiaD» 
Here  it  waa  dedded:  If  the  grantee  in  a  deed  be  a  bona  JStU  porohaaer  for  a 
▼aloable  oonnderation,  hia  or  her  title  ia  imaanilable,  whatever  may  have 
been  the  motives  or  intentiooa  of  the  grantor  in  ezeoating  the  deed.  It  ia 
abaolntdy  riMrnitial  that  both  partiei  ahall  concur  in  the  fraud,  to  invalidate 
the  deed.  Fraud  cannot  be  presumed;  it  must  be  proved  by  dear  and  aatiafao> 
toiy  evidence.  Biarriage  ia  a  valuable  condderaldon  auffident  to  anpport  a 
conveyance  of  property  even  against  creditors;  and  in  such  a  case  the  wife  ia 
deemed  a  pnrchaaer  of  the  property  aettled  on  her  in  ooimiderstion  of  tha 
marriage,  and  ia  entitled  to  hold  it  against  the  world.  However  much  a  man. 
may  be  indebted,  an  antenuptial  settlement^  made  by  him  in  consideration  of 
marriage  ia  good  against  his  creditors,  unless  it  appsara  that  the  intended 
wife  waa  cognizant  of  the  fraud. 

Conndering  the  natnre  of  mairiage  aa  a  conmderation,  the  opinion  prooeedas 
"In  the  first  place,  that  marriage  ia  a  valuable  oondderstion,  sufficient  t» 
au^ljport  a  conveyance  of  property  even  against  creditors^  ia  firmly  established 
by  a  long  train  of  deddcos,  l^ngiwK  and  Americsn.  The  wif e^  in  snob  oaaa» 
ia  deemed  to  be  a  pmuhaser  of  the  property  settled  on  her  in  conddaration  of 
Iha  maniage,  and  she  is  entitled  to  hdd  it  agsinat  all  the  wtrld.   Locd  Coke 
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p.Tm  ft  forable  fflnitnitioiii  of  the  role.  It  being  the  geneztl  dootrine  that 
the  word  * hein '  li  neoetHuy  in  »  deed  to  pass  a  fee,  if,  he  aayt,  'a  man  had 
g;iTen  land  to  a  man  with  hie  daa^ter  in  frank  maniage,  generally  a  f ee- 
ainoiple  had  paand  without  thii  word  '  heirs;'  for  there  ia  no  oonaideration  9» 
mnch  respected  in  law  aa  the  oonaideration  of  marriage  in  respect  of  *^lliftTM?» 
and  posterity:'  1  Bishop's  Law  of  Married  Women,  sec.  775.  In  Barrow  ▼• 
Barrow,  2  Dickens,  504,  lord  chancellor  said:  'he  never  knew  an  instanoa 
where  a  settlement  in  consideration  of  marriage  had  been  set  aside,  and  ha 
would  not  make  a  precedent.'  In  Campion  ▼.  CoUon,  17  Vcs.  264»  267,  Sir 
Samnel  BomiUy  and  William  Bell,  connsel  for  the  defendants,  said:  'Thera 
is  no  dedaion  to  be  f  oond  in  which  a  settlement  previous  to  and  in  contem* 
plfttion  of  nianiage  has  been  considered  aafraodnlentagsinat creditors.'  That 
a  case  strong  enough  for  that  purpose  might  exist  cannot  be  denied;  as,  if  tha 
wife  was  clearly  a  party,  and  the  marriage  a  more  seonre  mode  of  defrandinf 
creditors;  bat  no  sach  decision  has  yet  been  made.  See  also  Naime  v« 
Prowte,  6  Ves.  752;  TmmoY.  Trezevant,  2  Desanss.  204.  There  are  modem 
English  decisions  which  have  pronoonced  such  settlemenia  void  aa  to  cred* 
itors,  not^  however,  becanse  they  indnded  all  the  husband's  property,  or  b^ 
canae  he  was  utteriy  insolvent,  bnt  on  the  ground  that  the  wife  appeared  to 
beaparty  to  the  fnuid  of  the  husband:  Ex  parte  MeBanU^sTruiUet,  IDeGk 
M.  ft  G.  440;  Fraser  v.  Thompmm,  4  DeG.  ft  JoneSy  669.  The  leaned 
ooonael  qnotes  an  observation  of  Mr.  Jnstioe  Nott  of  Soath  Carolina,  that  tha 
Knglish  decisions  on  this  sabject  ought  to  be  received  with  great  caution^ 
that  there  marriage  settlelnenia  sze  usually  among  the  higher  clsnses  of 
Mfoiety,  with  whom  the  marriage  contract  is  in  the  nature  of  a  bargain  and 
sale,  usually  carried  on  by  parents  and  guardians,  to  promote  family  ptida 
and  influence." 

After  a  reference  to  the  views  of  Lord  Robertson  in  the  Com  <^  LeveU^ 
Fesg.  885,  889,  regarding  the  nature  of  the  marriage  contract^  the  opinioo 
proceeds;  "  It  is  upon  some  subn  considerations  aa  these,  I  take  it,  and  nol 
thoae  suggested  in  this  case^  the  courts  ever3rwh6re  have  based  their  dedsiooa 
in  respect  of  marriages,  and  oontracta  in  consideration  of  marriage.  And 
aoooiding^y  the  Amwican  decisions  have  followed  the  English,  adopting  tb» 
language^  and  affirming  in  the  broadest  terms  the  doctrines  of  the  judges. 
Jfagniae  v.  ThompBtm,  decided  hy  Mr.  Justioe  Baldwin,  and  reported  in  1 
Baldwin,  844^  and  again  decided  upon  appeal  to  the  supreme  court  of  th» 
United  States,  7  Peters,  867»  is  a  familiar  case  much  relied  on  in  the  argu* 
ment  here.  Mr.  Justioe  Story,  delivering  the  opinion  of  the  whole  court,  said  t 
'Nothing  can  be  clearer,  both  upon  principle  and  authority,  than  the  doiv 
trine^  that  to  make  an  ante-nuptial  settlement  void  aa  a  fraud  upon  creditors^ 
it  ia  necessary  that  both  portiea  should  concur  in  or  have  cognizance  of  tha 
intended  fraud.  If  the  settler  alone  intended  a  fraud,  and  the  other  party 
have  no  notice  of  it,  she  is  not  and  cannot  be  affected  by  it.  Marriage  in 
contemplation  of  the  law  is  not  only  a  valuable  consideration  to  support  such 
a  settlement,  but  a  consideration  of  the  highest  value,  and  from  motivea  of 
the  soundest  policy,  is  upheld  with  a  steady  resolution.  The  husband  and 
wife,  partiea  to  such  a  contract*  are  therefore  deemed,  in  the  highest  sense» 
pnrrhsaftni  for  a  valuable  consideration,  and  so  that  it  is  bona  Jids  without 
notice  of  fraud  brought  home  to  both  sides,  it  becomes  unimpeachable  by 
crediton.'  In  Sterry  v.  Arden^  1  Johns.  Ch.  260,  271,  Chancellor  Kent  sa»dt 
'The  marriage  waa  a  valuable  consideration  which  fixed  the  interest  in  tha 
grantee  agsinat  all  the  world,  and  aamuch  as  if  she  had  then  paid  an  adequata 
pecuniary  consideration.  It  is  the  constant  language  of  the  hooka  and  of  th# 
aourts,  that  a  vohmtary  dead  ia  made  good  by  a  subsequent  marriage*  and  • 
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marriage  htm  alwaya  been  held  to  be  the  highest  ocxiiaideration  in  laws  See 
Verplani  ▼•  SUrry^  12  Johns.  536,  where  this  dedsion  was  affinned.  Tbm 
eases  of  SmiA  t.  Alien,  5  Allen,  454;  •/one*'  Appeal,  02  Pa.  81 824;  BwmAr. 
Witherow,  29  Ind.  123;  Am^/iM  ▼.  Am^A,  Freeman  Ch.  311;  Afidrem  ▼. 
J<m€$,  10  Ala.  400,  are  to  the  same  effect  See  also  2  Minor^s  List  690t  70S; 
1  Amer.  Lsad.  Gas.  64»  55;  Bamp  on  Fhmd.  Conveyanoea.*" 


People  v.  Hebbiok. 

[18  Jcaanm,  8t] 

Quisnoira  Wmms  nxkd  vot  Aitswxb.— A  witness  dther  on  the  voir  din 
or  on  cross  examination  is  not  bound  to  answer  any  qnestian  whieh 
would  sabject  him  to  ponishment,  or  render  him  infamons  or  dugiaced. 

BiooBD  ov  OomnciiON  or  WirNsas. — ^The  party  who  would  take  advantage 
of  the  exception  that  a  witness  has  been  oonvicted  of  the  erim/m  JaM 
most  have  a  copy  of  the  record  of  conviction  ready  to  produce  in  court 

LnnoTicEirF  for  grand  larceny,  charging  the  defendant  with 
haying  stolen  certain  handkerchiefs,  pillow  cases,  shirts,  etc. 
On  the  trial  evidence  was  produced  to  show  that  one  of  the 
handkerchiefs  and  a  pillow  case  were  found  in  the  prisoner's 
possession.  The  prisoner  then  offered  one  Hardy  to  testify 
that  he  had  seen  the  prisoner  purchase  these  articles,  and  pay 
for  them,  from  a  party  who  had  since  absconded.  This  witness 
was  then  asked  by  the  public  prosecutor  whether  he,  the  wit- 
ness, had  not  been  convicted  of  petit  larceny,  and  whether  he 
was  not  then  in  confinement  under  that  conviction.  This  ques- 
tion was  objected  to,  but  being  admitted  and  being  answered  in 
the  affirmative,  the  witness  was  declared  incompetent.  The 
prisoner  was  thereupon  convicted;  but  judgment  was  delayed 
in  order  to  obtain  the  opinion  of  this  court  upon  the  admusi- 
bility  of  the  question  objected  to. 

By  Court,  Spsngbb,  J.  If  the  witness  was  not  bound  to 
answer  the  question,  he  ought  not  to  have  been  compelled  to 
do  so;  and  being  excluded,  and  the  defendant  deprived  of  the 
benefit  of  his  testimony,  the  conviction  was  illegal.  Mr.  Peake, 
in  his  Treatise  on  Evidence,  129, 130,  in  considering  whether  a 
witness  is  bound  to  answer  a  question,  either  rendering  him  in* 
famous  or  disgracing  him,  says  that  a  practice  of  putting  such 
questions,  and  requiring  them  to  be  answered,  had  continued 
for  a  long  time  without  objection,  but  that  some  of  the  judges 
had  lately  thought  that  neither  convenience  nor  authori^ 
justify  this  mode  of  examination;  and  he  admits  that  the 
highest  and  most  enlightened  characters  in  the  profession  aze 
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much  diTided  on  this  point,  and  that  the  question  was  then 
nndetexxnined.  In  Priddk^a  case^  Leach's  Cr.  L.  882,  old  edi- 
tion, he  was  examined  before  Mr.  Justice  Buller,  when  called 
as  a  witness,  and  was  asked,  as  it  would  appear,  without  ob- 
jection, whether  he  had  not  been  convicted  of  a  conspiracy  and 
sentenced  to  be  imprisoned  in  Newgate  for  two  years,  and  on 
his  answering  in  the  affirmatiye  he  was  rejected.  In  Z%e  King 
V.  Edwards^  4  T.  B.  440,  on  an  application  to  bail  the  prisoner, 
one  of  the  bail  was  asked  whether  he  had  not  stood  in  the 
piUoiy  for  perjury;  the  question  was  objected  to  as  tending  to 
Gziminate  him;  the  court  overruled  the  objection,  saying  there 
was  no  impropriety  in  the  question,  as  the  answer  could  not 
subject  him  to  any  punishment. 

13iere  are  no  other  cases  in  the  English  courts,  which  I  have 
been  able  to  meet  with,  affirming  the  right  to  examine  a  witness 
on  voire  dire  as  to  his  own  turpitude  or  criminality.  I  mean 
questions  the  answers  to  which  directly  implicate  the  witness  in 
a  dime.  There  is  no  pretense  for  saying  that  it  ever  was 
decided  that  a  witness  is  obliged  to  answer  questions  which 
would  subject  him  to  punishments,  pains,  penalties,  or  infamy. 
The  ground  of  the  decision  in  IJie  King  v.  Edtoards,  is,  that 
the  witness  having  been  convicted  and  punished,  he  did  not, 
by  answering  the  question,  subject  himself  to  any  punishment; 
and  the  same  observation  is  applicable  to  Priddie*8  case.  There 
are  many  authorities  which  go  strongly  to  uphold  the  contraiy 
doctrine,  that  a  witness  is  not  bound  to  answer  questions  which 
prove  that  he  has  been  convicted  of  the  crimen  fahi.  In  Cookers 
case,  4  State  Trials,  748;  Salk.  153,  Ch.  J.  Treby  said,  and 
the  other  judges  concurred:  "Men  have  been  asked  whether 
they  have  been  convicted  and  pardoned  for  felony,  or  whether 
ihey  have  been  whipped  for  petit  larceny,  but  they  have  not 
been  obliged  to  answer;  for,  though  their  answer  in  the  affirma- 
tive will  not  make  them  criminal,  nor  subject  them  to  punish- 
ment, yet  they  are  matters  of  infamy;  and  if  it  be  an  infamous 
thing,  that  is  enough  to  preserve  a  man  from  being  bound  to 
answer."  It  is  laid  down  as  an  axiom  by  almost  all  the  writers 
on  evidence^  that  the  party  who  would  take  advantage  of  the 
exception,  that  a  witness  has  been  convicted  of  the  crimen  falsi, 
must  have  a  copy  of  the  record  of  conviction  ready  to  produce 
in  court:  Buller*s  N.  P.  292;  Gilb.  Law  of  Ev.,  old  ed.  102; 
Comyns's  Dig.  Testmoigne  (A.  6);  1  Hawk  tit.  Ev.  ch.  46,  s. 
104,  and  the  cases  there  cited. 

Since  the  observations  in  Peake's  text,  the  case  of  The  King 
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T.  The  InhabOmis  of  CaaMl  Careinion,  8  East,  77,  has  ooenr- 
xed;  and  there  Loxd  Ellenboroiighy  with  the  oonoarxenoe  of  all 
the  jadgesy  decided  that  a  witness  oonld  not  be  called  on  to 
testify  that  he  had  been  convicted  of  larceny,  and  pnniahed. 
His  lordship  says:  **  Whether  or  not  the  witness  were  convicted 
of  felony,  wonld  appear  by  the  record;  anditcannot  be  seriously 
Argaed  that  a  record  can  be  proved  by  the  admission  of  any 
witness.  He  may  have  mistaken  what  passed  in  coort;  this  can 
only  be  known  by  the  record,  and  there  is  no  authority  for  ad- 
mitting parol  evidence  of  it."  It  may  be  said  that  a  witness 
may  be  introduced  unexpectedly,  and  that  a  party  may  be  sur- 
prised so  far  as  not  to  have  the  record  of  conviction  ready  to 
produce.  This  is  very  probable,  but  other  things  are  to  be 
considered  than  the  convenience  or  interest  of  parties.  It  is 
against  a  fundamental  principle  that  a  party  shall  accuse  him- 
4wlf,  and  propagate,  to  the  remotest  period,  his  own  infamy. 
The  declaration  of  the  party  is  not  the  best  evidence  of  which 
the  case  is  susceptible;  and  it  may  be  the  fact  that  the  parly 
himself  mistakes  the  nature  of  his  offense;  for  we  perceive  thai 
^xmspiracy,  and  even  barratry,  will  exclude  a  person  from  tee- 
tifying;  the  infamy  of  the  crime,  and  not  the  nature  of  the 
punishment,  working  the  incapacity. 

But  the  hardship  of  excluding  such  questions  is  imaginary. 
If  the  vritness  has  been  convicted  of  an  infamous  crime,  Us 
45haracter  is  lost;  and  it  is  not  to  be  supposed  there  are  not 
witnesses,  within  the  reach  of  the  party,  to  prove  the  character 
■of  the  witness.  If  the  offense  has  been  committed  long  bef ore, 
and  the  witness,  by  his  good  conduct,  has  regained  his  stand- 
ing in  sodefy,  then  it  affords  no  regret  that  the  party  objecting 
to  his  competency  has  not  the  record  of  his  conviction.  On 
authority  and  the  fitness  of  the  rule,  we  are  of  opinion  that  the 
proceedings  in  the  court  below  are  erroneous,  on  the  ground 
that  the  witness,  Hardy,  was  excluded  from  testifying. 

The  dootrina  of  this  cMe  is  referred  to  with  approvmlin  ThePeopUr,  Oroff^ 
25  Wend.  467;  MaUerqfReal,f^BKth.  186;  Neweombr.  OritiooJtf , 24 K. T. 
^llSch^err.  Pruden,(iiU.  62;  wad  in  Bla^ru$r.  People,  09 IL  11^  la 
thie  Utter  dtfttioii,  Folger,  J.,  in  deUvering  the  opinion  of  the  ooort,  mjb 
that  the  prindpel  ceee  "is  always  oonndered  an  aathority  to  this  point,** 
that  is,  to  the  point  that  the  record  of  the  conviction  moit  be  prodnoed  in 
order  to  disqualify  a  witness  on  acoonnt  of  crime.  Gfeenleaf  in  his  first  ▼oloms 
en  BTidsDoe^  sees.  SJ6, 467,  also  cites  this 
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Jennings  v.  Gamp. 

ru  Jonra.  94.] 

Jkanom  on  BmsB  OoRBAOii— Wbon  •  oootiaot  it  €Btii%  *  foil 
anoe  it  •  coodition  fveoedent  to  the  plaintiffs  tifgbt  of  aotion. 

BawvgBi  ov  A  QuAHTUM  Mkbxjit.— Where  •  pert^  enlen  into  •  oootnel 
Mid  |wrf«niui  pert  of  it^  end  then,  without  oenae^  or  the  egreemont  or 
fwdt  of  the  other  party,  hot  of  hia  own  mere  yolitifln,  abandonathe  pe^ 
farmanoe^  he  oannot  maintain  an  aotion  on  an  implied  amumpwU^  for  tlia 
labor  actually  perfiarmed. 

Ebbob  to  the  oommon  pleas.  The  declaration  iras  in  amump' 
mU,  and  contained  two  ooiints:  the  first  upon  an  agreement  be- 
tween Camp,  the  plaintiff  below,  and  Jennings,  by  which  Camp 
agreed  to  log  up,  bom,  and  dear,  fit  for  sowing  certain  lands 
belonging  to  the  defendant  below,  before  a  stated  time,  and  to 
fence  the  land  with  good  rail  within  a  stated  other  period,  for 
-which  Jennings  agreed  to  pay  at  a  certain  rate  per  acre,  and 
ihen  averred  performance;  the  second  oonnt  wasnpon  an  indelh 
iiatus  oBsumpfU.  Plea,  the  general  issue.  The  jury  found  a 
apodal  Tcrdict,  setting  out  the  agreement,  and  that  Gamp,  **  of 
his  own  accord,  default,  and  negligence,  and  without  any  fault, 
default  or  consent  of  the  defendant,"  after  partly  dearing  the 
land,  did  abandon  all  further  proceedings  towards  fulfilling  his 
-contract,  and  did  not  finish  what  he  undertook  to  perform;  and 
aabmitted  whether  it  was  competent  for  the  plaintiff  to  put  an 
«nd  to  his  contract  and  recoTer  for  work  and  labor  performed. 
Damages  were  assessed  on  the  second  count,  and  judgment 
given  for  the  plaintiff.  The  cause  was  submitted  to  this  court 
iirithout  argument. 

By  Court,  Sfbhobb,  J.  This  case  does  not  present  the  ques- 
tion, whether,  on  a  failure  to  prove  the  special  contract,  in  con- 
sequence of  a  variance  between  the  declaration  and  the  proof, 
the  plaintiff  may  not  resort  to  the  general  count;  but  the  point 
i%  whether  a  party  who  enters  into  a  contract,  and  performs 
part  of  it,  and  then  without  cause,  or  the  agreement  or  fault  of 
the  other  party,  but  of  his  own  mere  volition,  abandons  the  per- 
formance, can  maintain  an  action  on  an  implied  aasumpsiU  far 
the  labor  actually  performed;  and  it  seems  to  me  that  the  mere 
statement  of  the  case  shows  the  illegaliiy  and  injustice  of  the 


There  are  two  prindples  which  are  considered  well  estab- 
lished precluding  the  plaintiff  below  from  recovering:  1.  The 
^contract  is  open  between  the  parties,  and  still  in  force;  the  de- 
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fendant  below  has  done  no  act  to  diasolTe  or  rescind  it:  and  it 
was  decided  in  Baymond  t.  Bernard,  12  Johns.  274  [ante,  817], 
npon  a  review  of  all  the  cases,  that  if  the  special  agreement  was 
still  in  force,  the  plaintiff  conld  not  resort  to  the  general  counts; 
2.  The  contract  being  entire,  performance  by  the  plaintiff  be- 
low, was  a  condition  precedent,  and  he  was  bound  to  show  a 
fall  and  substantial  pezformance  of  his  part  of  the  contract. 
This  was  so  decided  in  MbMUlan  v.  VanderUp,  12  Johns.  166, 
[ante,  299].  In(7u^^Y.Pot06ZZ,6T.  &B.820,asailorhiredfora 
voyage,  took  a  promissoxy  note  from  his  employer  for  thirty 
guineas,  provided  he  proceeded,  continued  and  did  hia  duty  as 
second  mate  from  Kingston  to  Liverpool.  Before  the  arrival 
of  the  ship,  he  died;  and  the  court  held  that  wages  could  not 
be  recovered  either  on  the  contract  or  on  a  quanium  meruU, 
The  decision  was  founded  on  common  law  pxinoiples.  Lord 
Eenyon  said  that  where  the  parties  have  come  to  an  express 
contract,  nonQ  can  be  implied,  has  prevailed  so  long  as  to  be 
reduced  to  an  axiom  in  the  law.  Ashhurst,  J.,  very  pertinent^ 
observed,  this  is  a  written  contract,  and  speaks  for  itself;  and 
as  it  is  entire,  and  as  the  defendant's  promise  depends  on  a  con- 
dition precedent,  to  be  performed  by  the  other  parly,  the  con- 
dition must  be  performed  before  the  other  party  is  entitled  to 
receive  anything  under  it;  that  the  plaintiff  had  no  right  to 
desert  the  agreement,  and  recover  on  a  quanhun  meniii,  for 
wherever  there  is  an  express  contract,  the  parties  must  be 
guided  by  it;  and  one  party  cannot  relinquish  or  abide  by  it  as 
it  may  suit  his  advantage. 

The  case  of  Faxon  v.  Man^fieid,  2  Mass.  147,  is  direoUy  in 
point.  Mansfield  agreed  with  Holbrook  to  erect  and  finidi  a 
bam  by  a  fixed  day,  when  he  was  to  receive  four  hundred  dol- 
lars in  full  compensation;  he  performed  part  of  the  work,  and 
left  it  unfinished,  without  the  consent,  and  contrary  to  the 
wishes  of  Holbrook.  Parsons,  0.  J.,  in  giving  the  opinion  of 
the  court,  said  on  these  facts  Mansfield  could  maintain  no  action 
either  on  his  contract  or  on  Aguantum  meruit  against  Holbrook: 
his  failure  arising  not  from  inevitable  accident,  but  his  own 
neglect. 

In  WhUimg  v.  SuUwan,  7  Mass.  109,  Parsons,  0.  J.,  said: 
*' As  the  law  will  not  imply  a  promise  where  there  was  an  ex- 
press promise,  so  the  law  will  not  imply  a  promise  of  any  per- 
son against  his  own  express  declaration." 

In  Linningdale  v.  Livingston,  10  Johns*  86,  we  recognised  a 
position  in  BuUer's  N.  P.,  that  if  there  be  a  special  agreement^ 
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and  the  work  be  done,  bat  not  in  pnrenanoe  of  it,  the  phuntiff 
may  recover  npon  a  quantum  meruit ;  for  otherwise  he  would 
not  be  able  to  reooTer  at  alL"  This  observation  has  misled  the 
ooort  below.  Correctly  nnderstoody  it  has  no  application  here. 
It  sapposes  a  performance  of  the  contract,  with  variations  from 
the  agreement,  probably  with  the  assent  of  both  parties,  or  it 
may  mean  an  extension  of  the  time  within  which  the  agreement 
was  to  be  performed  with  the  like  assent.  The  position  never 
-was  intended  to  embrace  the  case  of  a  willful  dereliction  of  the 
oontraot  when  partly  executed  by  one  of  the  parties,  without 
the  assent  and  against  the  will  of  the  other. 
Judgment  reversed. 

Upon  the  point  that  wh«re  than  is  •  snlMisting  tpedal  oootiaot  between 
the  partiei^  the  lemedy  is  npoa'tiie  oontmet  and  not  upon  the  ooounon  ooimts 
in  ammmptUt  see  this  ease  oited  in  Ladue  t.  iSqfmeir,  24  Wend.  68;  G^oMiv. 
PmUSee,  46  K.  Y.  166;  Siarh  v.  Parker,  2  Fiok.  274. 

In  PuUmam  v.  Coming,  9  K.  Y.  96»  an  action  to  noofTBt  the  prioe  agreed  to 
he  paid  for  the  erection  of  a  house  for  the  defendant  hy  the  plaintiff,  in  e 
wwli  manlHre  manner^  within  a  pacified  tune,  Johnson,  J.,  refers  to  the  prin* 
eipal  ease  aa  lavoiaUe  to  the  defandant'e  positioo,  and  aaid  in  oondosioni 
*'We  are  of  opinion  that  no  reoovery  oan  be  had  for  work  done  under  a  special 
eontract^  where  the  work  has  neither  been  aocepted,  nor  e  futhfnl^  akillfiil 
and  woikmanlike  periurnianoeof  it  waived,  unless  the  partyseeUngto  recover 
ean  show  a  perfonnanoe  of  the  oontraet"  See  also  Okampiim  v.  Jtowfay,  IS 
Wend.  1S7, 196  (n.);  Smith  t.  Brady,  17  N.  Y.  16&  Ihessne  priadple  is 
reefBniMid  in  TTjpiiiii  t  rntftinr,  W  Td  l?H.  mtinji:  among  ntbsr  oaesiL  fmmki0§ 


See  McMiOtm  v.  VatiderUp,  amie,  and  299^  notSi 


Pain  v.  Paokabd. 

[lSJaBMV.174.] 

KiMAMifO  SuBBTT. — ^If  the  holder  of  a  security  payable  on  de- 
mand, ia  reqiuestsd  by  the  surety  to  proceed  without  delay  and  odDect  the 
money  from  the  principal,  who  ia  then  sdlvent^  but  neglects  so  to  dob  and 
the  principal  affcerwarda  becomea  insolvent  and  absconds^  the  surety  will 
be 


Assumpsit  on  a  promissoxj  note  made  by  Packard  &  Munson, 
in  which  Packard  alone  was  arrested,  the  other  defendant  not 
being  found.  Plea,  ncm-assufnjMi/,  and  that  he  signed  the  note, 
which  was  payable  on  demand,  as  surety  for  Munson,  and  had 
urged  the  plaintiff  to  proceed  immediately  to  collect  the  amount  of 
the  note  from  Munson,  who  was  then  solvent,  but  that  plaintiff, 
although  he  might  have  then  collected  the  same  had  he  taken 
proper  measures,  neglected  to  do  so  until  Munson  had  become 
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insolyent  and  had  absconded,  rendering  it  impossilde  for  the 
plaintiff,  to  collect  the  money  of  him.  A  third  plea  was  similar 
to  the  second. 

A  demurrer  to  the  second  and  third  pleas  was  safamitted  with- 
out argument. 

By  OouBT.  The  facts  set  forth  in  the  plea  are  admitted  by 
the  demurrer.  The  principles  laid  down  in  the  case  of  Ihe  Peo- 
ple y.  Janaen,  7  Johns.  886  [5  Am.  Dec.  276],  will  warrant  and 
support  this  plea.  We  there  say  a  mere  delay  in  calling  on  the 
principal  will  not  discharge  the  surety.  The  same  principle 
was  fully  and  explicitly  laid  down  by  the  court  in  the  case  of 
TaUmadge  t.  Brtuh  (not  reported).  But  this  is  not  such  a  case. 
Here  is  a  special  request  by  the  surely  to  proceed  to  coUeot  the 
money  from  the  principal;  and  an  ayerment  of  the  loss  of  the 
money,  as  against  the  principal,  in  consequence  of  such  neg* 
lect.  The  averments  and  facts  stated  in  the  plea  are  not  repug- 
nant or  contradictozy  to  the  terms  of  the  note.  The  suit  here 
is  by  the  payee  against  the  makers.  The  fact  of  Packard  hav- 
ing been  security  only  is  fairly  to  be  presumed  to  haye  been 
known  to  the  plaintiff.  He  was  in  law  and  equity,  therefore, 
bound  to  use  due  diligence  against  the  principal  in  order  to  ex- 
onerate the  surety.  This  he  has  not  done.  There  can  be  no 
substantial  objections  against  such  a  plea.  It  may  be  said  the 
surety  might  have  paid  the  note  and  prosecuted  the  principal; 
but  fdthough  he  might  have  done  so,  he  was  not  bound  to  do 
it.  If  he  had  a  right  to  expedite  the  plaintiff  in  proceeding 
against  the  principal,  and  chose  to  rest  on  that»  he  might  do  so. 
In  the  case  of  the  Trent  Nav.  Co.  t.  Barley ^  10  East^  84^  the 
plea  was  similar  to  the  present,  and  not  demuzred  to.  The 
defendant,  must,  accordingly,  have  judgment  upon  the  demur- 
rer. 

Judgment  for  defendants. 


Fdlgsr,  J.,  delivering  the  opinioii  of  the  eooii  in  Oolgrcm  t.  TaHmom^  07 
K.  Y.  99,  eftje:  '*  It  ii  the  settled  Uw  of  thk  stste,  and  one  of  the  ralee  of 
the  reUtiODi  of  oreditor,  principal  debtor  and  aiurety,  that  the  surety,  whOe 
the  prinoipal  ie  aolrent  and  can  be  made  to  pay  the  debt»  mey  reqnire  of  the 
creditor  that  he  ooUeot  it  of  the  principal,  and  if  the  creditor  refnaes  or  n^- 
lects  io  to  dob  and  the  principal  beoomea  inaolyent  and  nnable  to  pay,  the 
creditor  may  not  then  have  hia  debt  of  the  aorety;  it  ia  ezpnaaly  ao  dedarad 
in  Potii  ▼.  Packard,  13  Johna.  174;  Kmq  t.  Baldwin,  17  Id.  884;  Jtewum  t. 
Beekman,  29  N.  Y.  662;  and  treated  aa  aettled  in  Mofusketter  Mam/aeiuriiig 
Company  ▼.  Sweeting,  10  Wend.  163;  and  though  qneationed,  yet  not  denied 
In  Wamer  ▼.  Bearddty,  8  Id.  194»  and  Herrick  t.  Bont,  4  Hill,  660;  limiteil 
in  TrkMe  t.  Thome,  16  Johna.  161;  and  by  Andrewa,  J.,  in  WtUe  t.  Mmm, 
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45  K.  Y.  327»  lo  m  not  to  indlade  indoneni  aad  gnanoton  Iff  indflpandait 
imDatenl  oontraot;  and  reoQgniaed  by  Cboiob*  OL  J.,  in  HiMwrd  t.  Ownmif^ 
64  K.  Y.  467.** 

In  an  ezhwiatiTa  note  to  Pak^  ▼.  Packard  and  Kimg  t.  BaUMi^  inolndad  in 
the  aeoond  vdlome  of  American  Leading  Caaoa,  the  leamed  editora  aa^,  p. 
987:  "In  theatatea  of  Maine,  Vermonty  Kew  Hampahire,  Conneoticat^  Indi- 
ana, Oiiio^  Maryland  and  Kew  Jeraey,  the  doetrinea  of  Pam  t.  Packard  hav^ 
been  zepndiated.  And  it  haa  been  held  that  when  the  aorety  haa  anffioient 
fonda  lor  the  pnxpoae  he  ia  both  legally  and  morally  bound  to  pay  the  debt 
when  it  falls  due,  and  when  he  haa  not,  that  he  may  perhapa  reaort  to  a  court 
of  equity  to  compel  the  inatitntion  of  a  anit  agauiat  the  debtor,  aabject  to  the 
ceatriotiana  which  muxi  a  court  wonld  impoee;  bat  that  he  cannot»  nnder  any 
eircomstanoea,  be  entitled  to  direct  or  control  the  course  of  the  creditor  by  a 
mere  notice  tn  paic:  Hubbard  ▼.  DaviCf  1  Aiken,  296;  Manipelkr  Bank  t. 
i>woR,  4yt.  599;  Bakery.  MarchaU,  16  Id.  25;  PagcY.  WebtUr,  15  Main^ 
209;  Makwrifty,  Pear«m,  8N.  H.  539;  BuUr.  AUen,  19ComL  101;  Pintard 
▼.  Daeii,  1  Zabu  632;  ^oaeer  ▼.  Tomg,  6  GilL  d(  J.  243.  The  law  waa  held 
the  aame  way  in  the  caaea  of  Bnnughkm  ▼•  Dwai^  8  CSall,  61;  Demnicr.  Bider^ 
S  McLean,  451;  Carr  t.  Howard^  8  Bboki  191;  and  JeMna  r.  Clark.  7 
f^mmmmA^  72.  But  although  the  caae  of  Pain  ▼.  Packard  ia  not  generally 
followed  aa  an  authority,  yet  ita  principle  haa  been  adopted,  with  aome  re- 
atriotiona,  aspart  of  the  atatate  law  of  the  atatea  of  Virginia,  Georgia^  Ohio^ 
Indiana^  Illinoia,  Tenneaaee,  Misaoori  and  Alabama:  Wrighi  ▼.  jStodttoii,  6 
Leigh,  53;  Pariih  v.  €hra^.  1  Homph.  88;  Braman  ▼.  Hawk,  1  Blaokl  M» 
ScidY.  Cox.  LL  312;  Nicholtr.  MeDawett.  14  B.  Mon.  6;  Morcland  ▼.  The 
SMc  Bamk,  1  Breeae,  207;  Town$  v.  Biddk,  2  Ala.  694;  Howard  t.  Browm^ 
8  Qa.  623;  BoUon  v.  Ltrndag.  6  Mo.  46.'* 

The  departure  in  the  principal  caae  from  the  Wngliah  mle^  that  the  remedy 
•f  the  anxety  ia  to  pay  the  debt  himaelf  to  the  creditor,  and  then  bring  hia 
notion  againat  the  principal,  when  the  aorety  f eara  loaa  from  the  inaolyenoy 
of  his  principal,  haa  been  recently  adopted  in  Martm  ▼.  Skehan,  2  CoL  T. 
614^  npon  the  anthority  of  the  doctrine  prevailing  in  New  York.  The  coorta 
of  PennqrlTania  alao  hold  that  notice  to  the  creditor  to  proceed  against  the 
principal  will  operate  to  exonerate  the  aorety  if  not  followed:  Oeddic  r. 
Eawk.  10  S.  d(  B.  37;  Cope  ▼.  Smith,  8  Id.  110;  and  in  Conrad  t.  Foy,  68 
Vn,  St.  883.  In  thia  latter  caae,  Agnew,  J.,  in  deUvering  the  opinion  of  the 
ooort,  T^greta  that  a  mere  notice  inpaie  ahonld  in  any  inatance  dischaiga  a 
•orety  in  a  aolemn  bond  or  note  in  writing;  and  after  atating  that  a  notice 
in  writing  haa  not  been  raqnired  hy  the  prior  dedajona  of  that  atate,  pro* 
eeeda:  "We  have  a  ri^t  to  hold,  and  jnatice  reqoirea  oa  to  aay,  however, 
that  nothing  leaa  than  clear  and  positive  proof  of  the  notice  given  by  a  peraon 
doly  aathoriasd  to  give  it^  and  a  notice  dear  and  explicit  in  ita  terma,  g^ven 
at  a  time  when  the  creditor  haa  it  in  hia  power  to  proceed  to  coUeot  hia  debl^ 
ahoold  diaohaiga  the  aorety  from  an  ondoobted  legal  obligation  to  pay  the 
debt** 

In  Baton  v.  WhUe.  66  Maine,  221,  the  court  adopt  the  prindplea  of  the 
ig"g*'«>»  common  law  open  thia  aobjeot,  in  the  abaence  of  atatotory  proviaion, 
and  cite  LeaviU  r.  Saeage.  16  Maine,  72;  Page  v.  Wd^tUr.  15  Id.  249;  Fry 
V.  Barfo%  4  Fiok.  882;  and  ^alf<ed  y.  Broum.  17  Ind.  202,  to  ahow  that  the 
feq[aeat  of  a  aorety  to  the  creditor  to  aae  the  principal,  doea  not  in  general 
aecore  hia  releaae  at  common  law,  if  anch  anit  ia  not  bronghtb 

Bot  aa  appeara  eupra,  many  of  the  atatea  of  the  Union  have  provided  for 
the  diadharge  of  the  aorety  open  notice  to  the  creditor  to  proceed  againat  the 
prinoipal,  and  recent  deciaicna  npon  the  interpretation  of  theae  atatatea  will 
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be  found  In  ViOan  ▼.  Pabner,  67  CL  204;  OUUkm  t.  i^wllii^toNy  6  W.  Y*. 
128^  holding  thtt  fho  creditor  to  whom  notice  shoiild  be  giTen,  is  the  ptrtj 
haying  the  legal  title  to  the  claim*  and  the  right  to  inititate  snit,  and  not  a 
party  merely  claiming  to  have  an  equitable  ownenhip;  Harrlmm  v.  Price^  25 
Gratt  563,  the  court  sayingp  per  AnderBon»  J.,  that  the  atatnte  requiring  the 
creditor,  npon  notice,  to  proceed  against  the  principal,  does  not  make  it  neces- 
sary that  the  creditor  shotdd  exhaust  his  remedies  agauut  the  principal  before 
he  can  have  satisfaction  out  of  the  estate  of  the  sorety;  Biffd  t.  THiutr^  6 
Goldw.  568;  Conitifi  v.  ConJbttii,  54  Ind.  289;  ChTinwin  t.  JVrftfe^  69Id.  155; 
Baker  v.  KeUogg,  29  OhioSt  668.  Other  states  that  have  le^^slated  npon 
this  sobjeot  are  Alahama,  sec  9074^  8075,  Berised  Code;  Arirtnsss,  sec.  6696, 
6697, 5698,  Bigest;  CWfornia,  sec.  2845,  CHvfl  Code;  Qeoigia,  sec.  2156,  C^ 
Mississippi,  sec.  2257,  Beinsed  Code;  North  Cszolina,  oh.  110,  sec  5^  Batters 
Eevisal;  and  Texas,  art.  4783  of  Laws,  in  all  of  which  sections  the  doctrine  of 
the  principal  case  is  adopted,  with  certain  limitaftiona  aa  to  loimol  notice 
time  within  which  creditor  nmst  sue,  after  aenrice  tfaersof^  and  • 
of  suetias  on  offldal  bonds. 


Barney  v.  Dbwxt. 

JkuJmaiQ  FuAVD  nr  Saul— In  an  action  for  fraud  in  n  aala^  itia 

to  act  forth  the  contract  or  the  considaration,  aa  that  is  maHwr  vdating 
only  to  the  damagea. 

^unoMBHT  Aa4Dr8T  VxMBn  BrnniroE.— In  an  action  on  the  case  for  fdsely 
affirming  a  chattel  sold  to  have  been  the  prupei'i^  of  the  Tender,  this 
sendee  may  give  in  evidence  against  the  vendor,  a  judgment  obtained  by 
iha  nfl^tful  owner  for  the  recovery  of  the  chattel  in  an  action  against  the 
vendee,  the  allegation  that  the  vendor  was  present  aaa  witnsss  at  audi 
action  being  tantamoont  to  an  allegation  of  notice  to  the  vendor  of  the 
psndenqr  of  the  suit. 

TBB8P18B  on  the  case.  The  declaration  stated,  that  the  de- 
fendant, intending  to  deceive  and  defraud  the  plaintiff,  fiJsely 
lepreeented  a  certain  hoise  to  be  the  property  of  the  defendant, 
thereby  inducing  plaintiff  to  purohaBe  him;  that  the  defendant 
well  knew  the  hozse  belonged  to  a  third  person,  one  Thadens 
Dewey,  and  in  an  action  brought  against  plaintiff  by  T.  Dewey, 
testified  that  the  horse  was  the  property  of  T.  Dewey,  and  that 
he,  the  defendant,  had  no  right  to  part  with  the  horse;  that  by 
reason  of  this  testimony  judgment  was  recovered  against  plaint- 
iff, who  had  expended  sandry  sums  in  defending  that  action. 

Demurrer,  for  causes  appealing  from  the  opinion,  and  joinder. 

D.  Susael^  in  support  of  the  demurrer,  dted  Oro.  Elis.  292; 
Hob.  69,  77, 41;  Gro.  James,  683;  1  Oro.  79, 14A;  Dong.  620;  9 
Johns.  291. 

Bkmner  osuf  K  E.  Shepherd,  ooninu 
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By  Oonrty  Spkbtobb,  J.  The  defendant  has  demurred  specially 
to  the  deelazation,  for  these  causes:  1.  That  it  dees  not  set  forth 
ihe  contract  between  the  parties;  2.  That  it  does  not  state  any 
consideration  moving  from  Barney  to  buy  the  horse  of  Dewey; 
S.  That  the  plaintiff  founds  his  right  of  action  on  the  recoTcry 
had  against  him  by  a  third  person;  and,  4.  Because  the  decla- 
ration contains  the  evidence  of  facts,  aod  not  the  facts  them- 
aelyes.  None  of  the  objections  are  well  founded.  The  decla- 
ration is  not  veiy  technically  drawn,  but  it  contains  every  essen- 
tial requisite;  it  is  a  mistake  to  suppose  that  the  action  is 
founded  on  a  contract;  it  is  for  a  fraud.  Fraud  or  deceit,  accom- 
panied with  a  damage,  is  a  good  cause  of  action;  and  the  late 
O.  J.  said,  in  C^ton  v.  Vail,  6  Johns.  182  [5  Am.  Dec.  210],  that 
this  is  as  just  and  permanent  a  principle  as  any  in  our  whole 
jurisprudence.  It  was  not  requisite  to  set  forth  the  contract 
between  the  parties,  or  any  consideration,  it  is  enough  to  state 
the  fraud  and  deceit,  and  the  damages.  Had  the  defendant 
given  the  horse  to  the  plaintiff,  a£Srming  him  to  be  his,  and  had 
the  plaintiff  been  afterwards  prosecuted  for  the  horse,  and  sub- 
jected to  costs  and  damages,  he  might  have  maintained  an  ac- 
tion for  the  fraud  and  damage. 

The  fact  of  a  recoveiy  in  the  action  against  the  plaintiff  by 
Thadeus  Dewey,  on  the  ground  that  the  horse  was  not  the  prop- 
erty of  the  defendant,  was  not  only  a  proper  aveiment  in  the 
declaration,  but  it  would  be  conclusive  against  the  defendant, 
if  proved:  Blasdale  v.  Babcock,  1  Johns.  517.  There  is  no  alle- 
gation of  notice  to  the  defendant  of  the  pendency  of  the  suit 
brought  by  Thadeus  Dewey,  but  there  is  an  averment  of  a  fact 
tantamount.  It  is  alleged  that  the  defendant  was  a  witness  on 
tiiat  trial,  and  proved,  himself,  that  he  did  not  own  the  horse 
when  he  sold  him  to  the  plaintiff.  With  respect  to  the  omission 
to  state  the  price  paid  for  the  horse,  it  is  only  a  matter  relating 
to  the  liquidation  of  damages;  and  it  is  a  principle  that,  after 
showing  a  right  to  damages,  it  is  matter  proper  for  the  juiy, 
and  is  not  necessary  to  be  shown  to  the  court  in  the  first  instance : 
1  Ohitty  PI.  296.  I  perceive  no  substantial,  oreveniormal,  ob- 
jection to  the  declaration. 

Demurrer  overruled. 

As  to  tlie  rafficienoy  of  the  notioe  of  the  prior  pending  action,  to  render  a 
Judgment  obtained  therein  condnaive  againat  the  party  receiving  anch  notice, 
thia  caae  ia  relied  upon  in  CUy  of  Boston  v.  WorthittgUm.  10  Gray,  409;  Car- 
penter V.  Pier,  30  Vt.  87,  88. 

And  to  ahow  that,  in  declaring  for  a  fraud  in  the  sale  of  a  chattel,  though 
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tha  aale  most  be  iMed,  it  ia  not  neoeittry  to  aet  <mt  eitfaar  the  oontnwt  off 
■ale  or  tlie  oonaidenition;  thia  caae  ia  followed  in  Wdmter  ▼•  Hodf^tuu^  2R  K. 
H.  139;  Mahirin  ▼.  Harding,  28  Id.  131;  VaU  ▼.  Slnmg,  10  Vt.  462. 

The  caae  ia  farther  dted  aa  giving  a  right  of  aefeian  for  tend  or  deooil 
whioh  resolta  in  damagOv  in  Bartholomew  v.  Bentley,  15  Ohio^  666;  Bedell  ▼. 
Stevefte,  28  K.  H.  124;  Culver  v.  Avery,  7  Wend.  886;  Ccmoia  ▼.  Dammm,  ^ 
Cow.  25.  SeelToiiettv.  Co2tfoHjx>«<,anda]aonoteto  Upkmr.  VaU,  6  An» 
Deo.  210,  npon  the  right  of  aotion  ariaing  from  frandolnit  re] 


Martin  v.  Stillwell. 

[18  JonMni,  976.1 

WoADS  Aotioitablx  FK&  aK.^Word8  charging  a  woman  with  keeping  * 
bawdy  honae  are  actionable  per  ee ;  for  if  true,  they  would  anbjeot  hci 
to  an  indictment  aa  for  a  crime  involving  moral  tnrpitade. 

Slabdeb.  The  declaration  coDtained  six  counts^  in  the  first 
fonr  of  1^111011  the  plaintiff  alleged  special  damage,  which  she 
failed  to  prove  at  the  trial.  In  the  fifth  count,  the  word* 
charged  to  have  been  spoken  were:  *  *  Mrs.  Martin  (the  plaintiff) 
kept  a  bawdy  house  in  George's  street/'  meaning  a  certain  street 
in  the  city  of  New  York;  and  in  the  sixth  count,  the  words 
charged  were,  *'  she  kept  a  bawdy  house  in  George's  street" 
Verdict  for  the  plaintiff  on  the  last  two  counts,  and  motion  in 
arrest  of  judgment,  on  the  ground  that  the  words  were  not 
actionable. 

Skinner,  in  support  of  the  motion. 

Z.  B.  Shepherd,  contra. 

By  OouBT.  In  Brooker  v.  Coffin,  5  Johns.  191  [4  Am.  I>ec. 
887],  on  demurrer  to  the  first  count  in  the  declaration,  etc.,  the 
words  were:  "  She  is  a  common  prostitute,  and  I  can  prove  it;" 
and  this  court  decided  that  those  words  were  not  actionable. 
The  law  as  to  what  words  are  actionable  is  settled  in  that  case, 
and  the  following  rule  was  laid  down  as  the  safest,  and  one 
which  the  cases  warranted,  viz:  ''In  case  the  charge,  if  true, 
would  subjt^ct  the  party  charged  to  an  indictment  for  a  crime 
involving  moral  turpitude,  or  subject  him  to  an  infamous 
punishment,  then  the  words  would  be  in  themselves  actionable." 
If  this  rule  is  to  govern  the  decision  in  this  dause,  then  the 
present  motion  must  be  denied,  because  there  is  no  doubt  that 
keeping  a  bawdy  house  is  a  common  nuisance,  and  that  the 
person  keeping  it  is  liable  to  an  indictment.  The  words  here 
as  laid  in  the  fifth  and  sixth  counts  of  the  declaration,  are* 
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«<  Mrs.  Martiii  kept  a  bawdy  house  in  Geoige'a  street."  ''  She 
kept  a  bawdy  house  in  Geoige's  street/'  whieh  words  (if  true) 
would  have  subjected  her  to  an  indictment;  and  although  the 
punishment  for  this  offense  could  not  have  been  infamous^  yet, 
according  to  the  aboye  rule,  it  would  have  been  for  a  crime  evi  • 
dently  involving  moral  turpitude.  These  words  are  conse* 
qnently  in  themselves  actionable,  and  the  motion  in  arrest 
must  be  denied. 
Motion  denied. 

llM  anthority  of  this  ciM  is  VMOgniaed  in  BiMeO  V.  ObnMfl; 
Tomgw.  MUkt^  8  Hill,  83;  WHgU  v.  PoQt,  86  Bncb.  480;  a  a,  8  KsyM^ 
ttL 


RUGGLES  V.   LaWBON. 

[18  Jomov,  986.] 

DBLnmr  ov  Dbd. — ^Where  one  execatad  •  deed,  in  oonsidentioii  of  lovo 
and  aflbetion,  to  two  of  hia  aons,  and  delivered  tlie  aame  to  a  third  per- 
aooy  to  be  liy  him  delivered  to  the  granteea,  in  caae  the  grantor  ahonld 
die  inteatate;  and  the  deed  waa  delivered  to  the  grantee8»  the  gnoitor 
having  died  intestate^  it  waa  held  that  the  deed  waa  valid  and  took  effect 
fmn  the  fiivt  delivery. 

Pxnssoir  for  partition.  The  plaintiff  alleged  that  he  was 
seised  in  fee,  as  tenant  in  common,  of  an  undivided  moiely  of 
the  premises  in  question;  and  that  the  defendants,  the  heirs  at 
lawof  Bobert  Thompson,  jun.,  were  seised  of  the  remaining  undi- 
vided moiety.  Several  of  the  defendants  put  in  pleas  of  conf es- 
sion,  and  the  seisin  of  the  plaintiffwas  admitted  on  the  trial.  The 
only  queittion  was  as  to  the  effect  of  a  certain  deed,  given  under 
droumstances  which  appear  from  the  opinion,  by  which  two  of 
the  defendants  claimed  to  be  sole  seised  of  the  undivided  moiety 
with  the  plaintiff.  A  verdict  was  taken  for  the  plaintiff,  subject 
to  the  opinion  of  the  court. 

By  CouBT.  The  only  question  in  this  case  relates  to  the  effect 
and  operation  of  the  deed  from  Bobert  Thomson,  jun.,  to  his 
two  sons,  Bobert  and  Nelson.  The  deed  was  duly  executed  by 
the  grantor  in  his  life-time,^  and  deliyered  to  a  third  person  to  be 
deliyered  to  the  grantees,  in  case  the  grantor  should  die  before 
having  made  and  executed  his  will.  The  grantor  did  die  without 
having  made  any  will,  and  the  deed  was  after  his  death  deliv« 
ered  to  the  grantees.  If  this  deed  is  to  be  considered  as  an 
escrow,  the  estate,  under  the  circumstances  stated  in  the  case 
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passed  to  £he  grantees  upon  the  delivezj,  after  the  death  of  the 
grantor.  It  is  a  well  settled  rale,  with  respect  to  an  escrow, 
that  if  either  of  the  parties  die  before  the  condition  is  performed, 
and  afterwards  the  condition  is  performed,  the  deed  is  good 
and  will  take  effect  from  the  first  deUvery:  Shep.  Touch. 
69.  It  may,  however,  be  questionable  whether  this  deed 
maj  be  viewed  as  an  escrow;  the  grantees  had  nothing  to  do  on 
their  part  in  order  to  make  the  deed  absolute,  which  is  usually 
the  case  where  a  deed  is  delivered  as  an  escrow.  The  delivery 
here  was,  at  all  events  conditional,  and  to  become  absolute  upon 
an  event  which  has  taken  place,  and  as  in  the  case  of  an  eecrow, 
the  deed  will  take  effect  from  the  first  delivery.  This  principle 
is  very  fully  laid  down  and  illustrated  in  the  cases  of  Whedwrighi 
T.  Whedwrighi,  2  Mass.  447  [8  Am.  Dec.  66];  mdHaich  v.  Eaich, 
0  Mass.  807  [6  Am.  Dec.  67].  The  grantees  in  this  deed  are, 
therefore,  entitled  to  a  moiety  of  the  premises,  and  partition 
must  be  made  accordingly. 

Seethe  note  to  WkeelwriglU  v.  FPAeetor^JU;  8  Anu  DeOi  SS^  lor  liit«  de- 
cisioui  apon  this  qnestioiL 


Austin  v.  Hauu 

fU  JoonoVt  986.] 

1HW.WA—  BT  JoQiT  Ownou — ^Wbere  an  aotion  is  itriotly  •  peimnal  onei  and 
the  plaintifla  are  bound  to  Join  in  it^  as  in  an  aefeian  of  treapaM  guan 
dammun  firtgiif  liroii^^t  by  tenants  in  oommon,  a  rdease  hy  two  of  the 
wiU  be  •  bar  to  the  action. 


Tbsspass  guare  daiLsum  /regit,  brought  by  the  plaintifb  as 
tenants  in  common  of  the  loous  in  quo.  The  question  raised 
was  as  to  the  effect  of  a  release  by  two  of  the  plaintiffs  of  all 
.their  daim  against  the  defendants  by  reason  of  the  alleged 
vtreepass. 

^  £.  Shepherd,  for  the  pLiintifiB,  cited  Oro.  Eliz.  411;  2 
Ozo.  68;  Oo.  Lit.  197  b;  1  Salk.  260;  Czo.  Jas.  281;  2  W.  BL 
1077;  2  Burr.  668. 

D.  BuMeU,  contra,  cited  Gro.  Eliz.  618;  Bac  Ab.  Belease,  O.; 
6  Co.  85;  1  Lev.  272;  1  Ld.  Baym.  648,  649;  Co.  Lit.  285  a. 

By  OouBT.  The  declaration  in  this  case  is  for  a  trespass  on 
land,  and  an  eviction  of  the  plaintiffs;  and  for  the  damages  sua* 
tained  by  reason  thereof  this  suit  is  brought.  The  action  is 
stzioUy  a  personal  one,  and  the  plaintiflh  were  bound  to  join  in 
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it.    The  release,  thezefore,  by  two  of  the  plaintiflb  is  a  bar  to 
the  action,  and  the  defendant  is  entitled  to  judgment. 
Judgment  for  the  defendant. 


cMe  is  oonndond  m  authority  npoo  the  pomtthat  •  mImm  by  one  of 
two  or  mon  having  a  Joint  paraonal  interest  will  be  binding  upon  the  othen^ 
and  is  followed  in  Ihcier  ▼.  Lkfinff§Um,  15  Johns.  482;  Wheder  t.  Owriig,  11 
Wend.  S63;  People  ▼.  iT^ser,  28  K.  Y.  228;  Bnodfeyy.Soyiitoii,  22  Maine,  290; 
ffaUr.  (Tmy,  M Id.  231;  Wisheartr.  Z/<gro,  83  N.  H.  182;  Tnie y.  irtrntoon, 
M  Id.  121;  Oromnan  r.  Lanber,  29  Ind.  622;  Smith  v.  WiUy,  22  AL  403; 
Siaplaan  v.  Kittg,  33  Iowa,  35.  See,  also,  Pienon  t.  Hooker,  3  Am.  Beo; 
407,  as  to  the  e£foot  of  a  lelcase  by  one  of  the  partners  of  a  Ann. 

As  to  the  neoessity  of  tenants  in  oommon  joining  in  an  aefeian  of  trespass 
fmare  elamemn  ftregU^  this  esse  is  relied  upon  in  HiU  t.  OMtf  6  SOU,  58; 
Maittoe  Sa&bige  Bamk  t.  Boekeder,  37  N.  Y.  368;  snd  JToy  r.  Shde^  94 
lte.206w 


Abxsl  V.  Radolot. 

ps  Jonsoa,  »7.) 

AOAonr  Lnos  HoLDnro  Oteb.— Assumpsit  forvse  and 
palimi  lies  sgidnst  a  lessee  by  deed  who  holds  orer  after  the  ezpixation 
of  the  term,  or  against  a  lessee  holding  under  a  oovenant  for  a  rsnewal 
in  a  lesse  whieh  has  expired. 

CovarAXT  lo  Bnrsw  Lbasi.— The  lossor's  oorenant  to  let  the  land  to  the 
lessee,  at  the  expiration  of  the  term,  without  mentioning  any  piioe  or 
term,  is  Toid  for  nnoertainty. 

CnTAnrr  ur  WBiTTBf  iNSTROiaHTB.— Every  agreement  required  l^  the 
statute  of  frauds  to  be  in  writing  must  be  certain  in  itself  or  capable  of 
being  made  so  fay  a  reference  to  something  else*  whereby  the  terms  can 
be  ascertained  with  reasonable  preoision,  or  it  csnnot  be  carried  into 
sflectb 

AflsoimiT  to  reoorer  the  rent  of  certain  premises.  The  de- 
claration contained  two  counts — one  for  the  use  and  oocnpation 
of  the  premises;  the  other  a  quardum  meruit  thereon.  Plea,  the 
general  issue.  It  appeared  in  evidence  that  the  plaintiflis,  being 
the  owners  of  the  premises,  on  the  first  of  April,  1793,  by  an 
indenture  of  that  date  made  between  them  and  David  Van 
Sergen,  demised  the  premises  to  Van  Bergen  for  the  term  of 
ten  years,  lit  an  annual  rent  of  four  pounds  ten  shillings: 
'*  Provided,  nevertheless,  that  the  parties  do  hereby  agree,  that, 
4tt  the  expiration  of  the  above  term,  the  parties  of  the  first  part 
shall,  if  convenient,  take  and  pay  for  the  buildings  on  said  lot 
at  the  appraisal  of  three  indifferent  men  to  be  ehosen  by  the 
said  parties,  or  let  the  said  lot  for  a  yearly  rent  to  be  fixed  by 
three  indifferent  men  in  like  manner  to  be  chosen  by  the  said 
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parties.  It  is  nerertheless  to  be  observed  that  the  said  par^ 
of  the  second  part  shall  not  put  on  said  lot  any  more  bnildingv 
than  a  house  and  bam,  which  buildings  only  are  to  be  appraised 
and  paid  for."*  The  lessee  took  possession  under  the  indenture^ 
and  the  premises  came  into  the  possession  of  the  defendant  by 
sundry  mesne  assignments.  The  plaintiffs  claimed  in  this  ao* 
tion  for  rent  accruing  since  the  assignment  in  June,  1808.  On 
the  expiration  of  the  term,  the  plaintiffs  refused  to  have  the 
buildings  appraised,  but  offered  a  renewal  of  the  lease  for  a 
short  time;  this  the  defendant  refused,  claiming  that  he  was 
entitled  to  a  perpetual  lease.  The  defendant  had  not  paid 
any  rent.    The  case  was  submitted  upon  these  facts. 

E,  WiUUims,  for  the  defendant,  contended  that  the  present 
action  ootdd  not  be  maintained;  that  the  plaintiffs'  remedy  was 
on  the  contract;  that  the  intention  of  the  parties  was,  that  there 
shotdd  be  a  permanent  lease:  3  Aik.  83,  475;  2  P.  Wms.  196; 

1  Bro.  P.  0.  622;  2  Bro.  0.  0.  636,  689;  8  Id.  68;  4  Id.  415; 

2  Yes.  498;  8  Yes.  jun.  295,  298,  878;  6  Id.  282:  Oowp.  819. 

Cantine^  contra. 

By  Oourt,  Yah  Nbss,  J.  The  first  question  is,  whether  the 
plaintiff  can  recover  in  this  form  of  action.  I  think  they  can. 
The  demise  for  the  first  ten  years  had  expired  before  the  defend* 
ant  became  the  assignee;  and  the  rent,  for  the  recovexy  of  which 
this  suit  is  brought,  is  for  the  use  and  occupation  of  the  prem- 
ises since  that  period.  There  can  be  no  doubt  that  assun^mf 
will  lie  against  a  tenant  who  holds  oyer;  in  such  cases  the  law 
creates  a  tenancy  from  year  to  year,  and  the  tenant  cannot  be 
turned  off  without  a  previous  notice  to  quit:  Doe  v.  BeU,  5  T. 
B.  471. 

The  defendant  cannot  be  said  to  hold  under  the  lease;  the 
covenant  for  a  new  lease  never  having  been  executed  upon  the 
expiration  of  the  ten  years.  After  that  period  the  defendant 
must  be  considered  as  holding  under  the  covenant  for  a  re- 
newal; this  case  then  is  very  analogous  to  that  of  EUM  v. 
Sogers,  4  Esp.  69.  This  was  assumpsU  for  use  and  occupation; 
the  plaintiffs  testator  had  agreed  by  deed  to  give  the  defend- 
ant a  lease,  and  it  being  objected  that  the  action  could  not  be 
maintained.  Lord  Kenyon  held  that  if  there  had  been  a  demise 
by  deed  the  plaintiff  cotdd  not  maintain  assumpsit;  but  that  the 
agreement  was  not  a  lease,  but  only  an  agreement  for  a  lease; 
that 'the  defendant  did  not  hold  under  the  deed,  and  that  the 
action  was,  therefore,  maintainable.    The  covenant  for  a  re- 
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newal  of  the  lease,  in  ibis  case,  never  having  been  eieonted, 
no  action  ooold  be  maintained  npon  it  to  recover  the  rent  in 
qoestion.  This  caee  is  clearly  distingoiehable  from  that  of 
Smilh  V.  Stetoart,  6  Johns.  46  [5  Am.  Deo.  186],  inasmnch  as  the 
defendant  there  entered  nnder  a  contract  to  purchase  the  fee  of 
the  land,  though  I  thought  the  action  was  maintainable  even  in 
that  case.  It  is  submitted  to  us,  also,  to  decide  for  what  term 
or  estate  the  plaintifEs  were  bound  to  give  a  new  lease  under 
the  covenant  stated  in  the  original  lease.  The  defendant  con* 
tends  he  is  entitled  to  an  estate  in  fee,  rendering  such  rent  as 
shall  be  fixed  by  appraisement.  This  pretension  is  altogether 
inadmissible.  The  object  of  the  parties,  probably,  was  to  give 
the  lessee  a  new  lease  for  such  a  term  as  would  reimburse  or 
indemnify  him  for  his  expenses  in  the  erection  of  a  house  and 
bam,  in  case  the  plaintiffs  did  not  elect  to  pay  for  them  at  the 
expiration  of  the  ten  years.  It  is  clear  that  an  estate  in  fee 
was  not  contemplated  by  either  of  the  parties.  The  words  are, 
that  the  plaintiffs  are  '*  to  let  the  said  lot,''  etc.  The  word  let 
is  strictly  applicable  to  a  lease,  and  not  to  a  deed  in  fee,  and  a 
lease  is  for  life  or  for  years,  or  at  will,  and  always  for  a  less 
time  than  the  interest  of  the  lessor  in  the  premises.  In  Eng- 
land it  is  not  unusual  to  insert  a  covenant  in  the  lease,  for  a 
perpetual  renewal,  upon  certain  q)ec]fied  terms,  but  none  of 
the  cases  upon  this  subject  (several  of  which  have  been  cited 
for  the  defendant),  show  this  to  be  a  covenant  of  that  descrip- 
tion. In  all  the  cases  cited,  as  well  as  some  others,  a  perpetual 
renewal  was  agreed  to  be  given,  either  by  express  words  or 
necessary  implication  or  construction,  neither  of  which  exist  in 
the  case  before  us.  Construing  the  words  of  this  covenant, 
per  se,  as  we  are  bound  to  do,  I  think  the  plaintiffs,  at  most, 
would  not  be  bound  to  give  any  other  than  a  new  lease  for  the 
same  term  as  that  for  which  the  original  lease  was  given,  namely, 
for  ten  years.  But  I  am  of  opinion  that  this  covenant  is  totally 
void  for  uncertainty.  How  ftir  this  uncertainij  might  be  obvi- 
ated by  a  bill  in  the  court  of  chanceiy  to  which  the  decision  of 
this  point  properly  appertains,  I  do  not  know 

But  proceeding  upon  the  naked  agreement,  it  is  mipossiUe  to 
collect  from  it  for  what  term  the  parties  contemplated  the  new 
lease  should  be  given.  It  is  possible  that  it  may  be  a  good 
agreement  for  one  year,  but  the  words,  that  the  land  is  to  be 
**  let  for  a  yearly  rent,  to  be  fixed,"  etc.,  seems  to  imply  that  a 
longer  term  was  contemplated.  As  I  have  before  remarked,  it 
probably  was  the  intention  of  the  parties  to  permit  the  lessee  to 
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ooeapy  the  land  imtil  he  should  be  paid  for  the 
elected  by  him;  but  the  agreement  is  too  loose  and  Tagae  to  jus- 
tify giving  even  sueh  an  effect  to  it.  Evexy  agreement  whidi  is 
required  to  be  in  writing  by  the  statute  of  frauds^  must  be  cer- 
tain in  itself  9  or  capable  of  being  made  so  by  a  reference  to 
something  else,  whereby  the  terms  can  be  ascertained  with  rea- 
sonable predsion,  or  it  cannot  be  carried  into  effect.  The  cases 
to  this  point  are  numerous  and  decisive,  as  will  appear  by  a 
short  reference  to  some  of  them.  In  Blagden  v.  Bradlea^  12 
Yes.  466,  there  was  a  bill  for  the  specific  performance  of  an 
agreement  for  the  purchase  of  land,  and  the  master  of  the  rolls 
observed  that  an  auctioneer's  receipt  may  be  a  note  in  writing, 
or  memorandum  within  the  statute;  but  then,  the  receipt  must 
be  certain  within  itself,  or  by  reference  to  something  else,  so 
that  it  may  be  known  what  the  agreement  was.  That  one  mate- 
rial particular  did  not  appear  in  the  receipt,  namely,  the  price. 
The  plaintiff  must  show  a  complete  written  agreement,  and  the 
bill  was  dismissed. 

In  CfUnanv.  Goohe,  1  Scho.  &  Lef.  22,  there  was  an  agree- 
ment for  a  lease,  in  which  the  term  for  which  the  lease  was  to  be 
made  was  not  mentioned,  but  the  complainant  (who  filed  the 
bill  for  a  specific  performance  of  the  contract)  was  to  pay  a 
yearly  rent  of  two  guineas  for  the  first  year,  and  two  pounds 
eight  shillings  for  the  remainder  of  the  term.  The  lord  chan* 
cellor  of  Ireland  held  that  the  agreement,  being  silent  as  to  the 
term  to  be  demised,  the  defendant  was  not  bound  to  perform 
the  contract.  This  case,  in  its  leading  features,  is  very  like  the 
present,  and  appears  to  have  been  settled  upon  great  delibezBr 
tion.  In  Seagood  v.  Meale,  Free,  in  Gh.  660,  a  like  bill  was  filed 
on  a  written  agreement  which  did  not  specify  the  terms,  and 
the  bill  was  dismissed.  The  same  doctrine  will  be  found  in  a 
great  variety  of  other  cases,  as  well  at  law  as  in  eqniiy,  and  the 
rule  which  I  have  mentioned  appears  to  be  settled  upon  the 
finnest  basis:  BoydeU  v.  Drummand,  11  East,  142;  Clark  y. 
Wright,  1  Atk.  12;  Bailey  t.  Ogden,  8  Johns.  899  [3  Am.  Deo. 
509];  JbwneyT.  Growlher,  8  Bro.  0.0.  818;  SymondaonY.  I\oeed, 
Free,  in  Oh.  874;  Qilb.  Eq.  Cas.  85;  Bromley  v.  Jeffries,  2yem. 
416;  Underwood  v.  EUchcock,  1  Yes.  279.  In  the  case  before  us 
parties  have  omitted  to  state  the  term  for  which  the  new  lease 
was  to  be  given,  and  unless  the  court  makes  a  contract  for  them, 
the  defendant  is  without  a  remedy,  at  least  upon  the  case  now 
presented  to  us.  From  what  has  been  said  it  follows  that  the 
plaintiffs  are  entitled  to  judgment  for  ninety-five  dollars  and 
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mrtj-Are  cents.  The  stipulation  in  the  ease  is,  that  twenty-flye 
dollars  per  year  shall  be  considered  as  a  fair  rent  upon  a  lease 
tor  ten  years;  I  presume,  howeyer,  it  was  intended  that  the  same 
rent  should  be  allowed  in  case  the  court  should  be  of  opinion 
that  the  plaintiffs  were  not  bound  to  give  a  new  lease. 
Judgment  for  the  plaintiffs  accordingly. 

Sabteqiunt  dedrioM  in  the  State  of  New  York  reoogniso  the  ■onndnew  of 
the  principlee  here  laid  down,  ae  to  the  neoewity  of  preoiaio&  in  the  terms  of 
a  writing  itielf»  or  by  enoh  a  lef erenoe  to  lomething  elae  as  will  make  the 
terms  oertain:  Trae^  ▼.  AWamy  Exchange  Co.,  7  N.  Y.  474;  Wrighi  v.  Weeki, 
25  Id.  161;  DiUaye  v.  Oreehough,  45  Id.  446;  and  Yf.  Trana.  Co.  v.  Lamring, 
49  Id.  504^  iriiere  the  ease  is  partionlarly  cited  ae  to  the  nnoertainty  in  the 
eovenaat  to  lenew  the  lease.  Farther  citations  upon  the  role  of  this  decisioii 
wiU  be  f oond  in  ^artseO  T.  JTo^Asr,  10  Allen,  825;  JrolsMf  T.  A^ 
251;  8Qk§  w.  SiOmam^  SOPk.  St  18S;  Bndffodg$$Y.Hawmn^l^KL  15& 
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(is  JcnM».aar.] 

TiiasfUTr  or  Asnrr.— If  a  person  execute  a  bond  as  sttorasy  for 
another,  withont  authority,  such  person  so  assuming  to  act  is  p— r?i»nny 
bound,  as  thoo^  he  had  covenanted  in  his  own  name  sunply. 
ftaanore  AurvoBiTr. — ^Where  a  person  seals  a  deed  or  ezeoatss  a  covsnaaS 
in  behalf  of  others^  it  is  inoombent  npon  him  to  set  forth  in  his  plea  and 
ptoive  the  aathority  nnder  which  he  noted,  in  order  to  lelssse  him  fonn 
his  pencmal  liability. 

Ck>TsiuHT.  Plaintiff  declared  npon  an  agreement  under  seal, 
alleging  that  defendant  had  by  snch  agreement  engaged  to  pay 
plaintiffs  oertain  snms  of  money  for  a  quantity  of  machinery  to 
be  made  by  the  plaintifb  and  delivered  at  the  Ghrenville  cotton 
factory  in  specified  lots  at  stated  times;  and  assigned  breaches, 
in  not  paying  the  snms  set  forth.  Upon  oyer  of  the  agreement 
it  appeared  that  the  instrument  was  drawn  as  a  contract  be- 
tween the  plaintiffs  and  the  directors  of  the  Orenville  Cotton 
Ifanufactoring  Company,  but  was  signed  by  the  defendant 
alone,  the  president  thereof,  as  follows:  ''For  the  directors, 
Buben  Skinner  [l.s.]/'  The  defendant  pleaded  non  eAfcudum^ 
and  that  he  signed  as  the  president  and  agent  of  the  company, 
and  in  that  capacity  alone.    Demurrer  to  this  plea  and  joinder. 

BvjA^  in  support  of  the  demurrer. 

Oowen  and  Skinner,  contra,  urged  that  the  demurrer  ftflr^itt^ 
the  tact  that  the  defendant  acted  as  agent  merely;  that  if  the 
defendant  had  no  authority  to  execute  the  instrument,  the  same 
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was  void  and  the  remedy  was  case  for  the  fraad  or  injuxy;  aad 
that,  as  there  was  no  pretense  of  fraud,  the  acts  of  the  agent 
should  be  favorably  and  liberally  oonstmed:  1  Johns.  Oas.  110, 
174;  2  Cai.  810. 

B}'  Oourt,  Platt,  J.  The  law  is  well  settled  that  one  person 
cannot  seal  for  another  without  express  authority,  and  it  is  also 
settled  that  if  a  person  execute  a  bond  as  attorney  for  another, 
without  authority,  snoh  person  so  assuming  to  aot  is  personally 
bound,  as  though  he  had  covenanted  in  his  own  name  simply: 
7  T.  B.  207;  8  Johns.  Cas.  180;  2  Cai.  254;  6  East.  148. 

The  case  of  Tippeia  t.  Walker,  4  Mass.  596,  is  similar  to  the 
present  in  almost  eyeiy  feature.  There  a  committee  of  a  turn- 
pike corporation  covenanted  in  their  own  names,  as  a  commit- 
tee, to  pay  for  making  a  road  for  the  corporation,  and  the  ques- 
tion was,  whether  they  were  peisonaUy  liable.  Parsons,  0.  J., 
in  delivering  the  opinion  of  the  court,  says:  "  If  any  individu- 
als who  are  agents  for  the  corporation,  or  of  any  officers  of  it, 
will  voluntarily  stipulate  with  workmen  for  their  payment,  it  is 
reasonable  that  they  should  be  holden  to  their  contxact.  A  case 
of  this  kind  is  not  like  a  contractmadeby  an  agent  for  the  pub- 
lic, and  in  the  character  of  an  agent,  although  it  may  contain 
an  engagement  to  pay  in  behalf  of  the  government.  For  the 
fidth  and  abilify  of  the  state  in  dischaxging  all  contracts  made 
by  its  agents  in  its  behalf,  cannot,  in  a  court  of  law,  be  drawn 
in  question.'*  Testing  the  defendant's  plea  by  these  rules,  I 
think  it  is  bad,  and  the  demurrer  is  well  founded.  The  defend- 
ant represented  himself  and  assumed  to  act  as  the  agent  of  the 
directors  of  the  manufaotuzing  company.  He  is  now  sued  in 
his  private  individual  capacity;  and  to  exonerate  himself,  he 
was  bound  to  aver  and  prove  that  he  had  authority  to  seal  for 
his  co-directors. 

The  covenant  is  not  to  be  regarded  as  a  nullify.  The  plaint- 
iff relied  on  this  spedalfy  security.  If  it  does  not  bind  the 
directors,  for  whom  thedefendant  represented  himself  asan  agent, 
then  it  is  personally  obligatory  on  the  defendant  alone,  and  it 
is  incumbent  on  the  4^endant,  not  on  the  plaintiffii,  to  aver 
and  prove  the  authorization,  if  any,  by  which  the  defendant 
contracted  for  Baymond  and  Hitchcock,  or  for  the  company. 
Whether  he  had  such  authority  is  a  fact  for  which  the  defend- 
ant is  alone  responsible,  and  he  has  no  right  to  call  on  the 
plaintiffs  to  prove  either  the  negative  or  affirmative.  The  plea 
is  therefore  bad,  because  it  contains  no  such  averment,  upon 
which  the  plaintiflfs  might  have  taken  issue.    If  the  defendant 
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is  not  pexflonally  bouDd,  he  ought  by  his  plea  to  have  shown 
ibat  npon  this  coyenant  the  plaintiffs  had  a  rij^t  of  action 
Against  some  other  person. 

That  the  plaintiffs  were  stockholders  or  partners  in  this  man- 
vfaotnring  company,  affords  no  ground  to  defeat  their  daim 
under  this  coTenani  The  plaintiffs  are  entitled  to  judgment  on 
4he  demurrer* 

Judgment  for  the  plaintiffs. 


Upon  the  pcmonal  liability  uf  one  aoting  for  another  withovt  authority, 
«iatioiii  to  thia  oaae  win  be  f onnd  in  White  y.  Jfadisom,  2S  TSf.  Y.  12Z;  BuA 
T.  CMe,  29  Id.  289;  Pimipeay  ▼.  PAe(pt,  40  Id.  $7;  aee  alao  the  note  to  2)iMei». 
tery  T.  SUiMf  2  Am.  Deo^  144,  ae  to  the  liability  aa  makar  of  one  who  a^aaa  a 
IPOuuMoiy  note  lor  another  without  antbority. 


WaRDELL   V.  FOSDIOK. 

[UJoBHKnr.SM.] 

WmMJBD  nr  Balb  or  Lahus.— An  action  on  tbe  oaae  for  a  deoritlioafor  frradm- 
lentlj  eeDing  land  whioh  baa  no  eziatenoe,  thoogh  there  are  oovenaatala 
the  deed,  wbioh  the  plaintiff  may  dinegard. 

Tbbpass  on  the  case  for  a  deceit  in  selling  to  the  plaintiff 
lands  which  had  no  existence.  It  appeared  that  in  Jannazy^ 
1809,  Corlies  and  his  wife  executed  a  deed  to  the  defendants, 
-with  corenants  of  seisin,  quiet  enjoyment  and  warranty,  of  cer- 
tain premises  described  to  be  in  PennsylTania.  After  the 
^execution  of  this  deed,  one  of  the  defendants  told  Corlies  that 
he  had  been  to  PennsylTania,  and  could  find  no  such  lands  as 
were  described  in  the  deed,  and  threatened  to  prosecute  Corlies. 
Sometime  after,  Corlies  receiyed  a  letter  from  one  Bostwick,  an 
attorney,  stating  that  he  had  been  authorized  to  commence 
proceedings  against  him,  unless  a  settlement  were  made.  But 
eoon  after  Corlies  met  the  other  defendant,  Da^is,  who  said  that 
they  had  sold  the  land,  and  he,  Corlies,  heard  nothing  more  on 
the  subject.  The  defendants  executed  a  di.*ed  of  the  same  sup- 
posed tract  of  land  to  the  plaintiff  in  August,  1811,  receiring  a 
valuable  consideration,  and  covenanting  only  that  they  had  done 
nothing  to  impeach  the  title.  The  defendants,  also,  assigned 
the  Corlies  deed  to  plaintiff.  Verdict  for  the  plaintiff,  snlqeot 
to  the  opinion  of  the  court. 

Sdward9  and  Slouon^  for  the  plaintiff. 

Baldwin^  contra,  contended  that  the  defect  here  was  patsiil 
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against  wbioh  equity  vonld  pot  relieye:  1  Sagden  on  Yendora^ 
2, 196;  2  Ld.  Baym.  1118, 1119;  1  Salk.  210;  8  T.  B.  61,  66;  and 
also,  that  the  evidenco  of  false  affirmation  applied  only  to  Foe- 
diok,  if  at  all. 

By  CouBT.  The  evidenoe  ia  sufficient  to  soppori  the  allega^ 
tion  of  fraud  against  both  the  defendants,  and  there  appears  no- 
legal  objection  to  this  form  of  action.  Where  the  parfy  has 
been  induced,  by  such  a  fraudulent  representation,  to  pay  hia 
money,  and  accept  a  deed,  it  is  immaterial  whether  any,  or  what^ 
covenants  are  contained  in  the  deed.  The  purchaser,  so  de- 
frauded, has  a  right  to  treat  the  deed  as  a  nullify,  and  may 
maintain  an  action  on  the  case  for  the  deceit:  Frod  t.  Baymand^ 
2Cai  198  [2  Am.  Dec.  828];  Bastwick  t.  LewU,  1  Day,  260  [2 
Am.  Dec.  78];  Com.  Dig.,  Action  on  the  case  for  deceit,  A.  8. 

Judgment  for  the  plaintiff. 


8m  ah  mrsmiiuriantt  of  the  mibjeo*  ct  faad  la  Mle  cf  hmHa^  la  a 


KSTOHUM  V.   EVXBTSON. 


[UJonmm.m.] 

flBiOBiuirGi  or  Ooiri&ACT  "to  am"  Dun.— Whan  one  oawmumtm  *'t» 
giTB  »  deed  of**  oertsin  premiaes,  oontnoted  to  be  sold,  the  oofTcmnk  le 
fulfilled  by  ezeoating  »  oonvcyanoe  of  the  pitiperly  without  wunnty,  or 
penooel  ooTenanti. 

VoLL  PxBioiucANai  ▲  CoHDRioN  PBaasDXHT.— A  party  who  bM  advaaeed 
BMmey,  or  done  an  act  in  part  perfomunoe  of  an  agreement^  and  then 
atqpa  abort  and  refnaea  to  prooeed  to  the  ultimate  oondnaion  of  the  agree* 
ment,  the  other  party  being  ready  and  willing  to  prooeed  and  folflll  all 
hia  atipolationa  aooording  to  the  oontraot^  oannot  reoover  for  what  haa 
been  thna  advanoed  or  done. 

Assumpsit.  The  case  is  stated  in  the  opinion.  A  Terdiot  was 
found  for  the  plaintiffs,  whereupon  the  defendant  moTcd  for  a 
new  trial. 

F.  Buggies  and  D.  B.  Ogden,  for  the  defendant,  in  support  of 
their  motion,  cited  Jackacm  t.  Sternberg^  1  Johns.  Oaa.  168;  1 
Johns.  45;  8  Id.  216  [3  Am.  Dec.  478J;  11  Id.  91  [6  Am.  Dec. 
856];  1  Cruise's  Dig.  884,  sec.  24;  2  Yes.  681,  688;  do.  lit  81; 
12  Johns.  436;  1  Chitty's  Pleads.  26. 

Oakley,  oarUfxi,  cited  Van  Eps  ▼.  Schenectady,  12  Johns.  436 
(anle,  830];  2  Bos.  ft  P.  688;  J<mes  t.  Gardner,  10  Johns.  266; 
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OiOel  T.  iktymrd,  6  Id.  86  [4  Am.  Deo.  829];  Oowp.  666;  6  East, 
143;  2  Keb.  186. 

By  Court,  Spbhobb,  J.  The  plaintifis  seek  to  recover  of  the 
defendant  seven  hundred  dollars,  paid  upon  a  contract  for  the 
conveyance  of  a  farm;  and  it  is  contended  that  the  defendant 
has  violated  the  contract  in  several  respects:  1.  In  this:  That 
the  deed  executed  by  the  defendant  contains  no  covenants  of 
irarranty;  2.  That  the  defendant's  wife  has  not  executed  and 
acknowledged  the  deed;  8.  That  the  boundaries  specified  in 
the  deed  do  not  embrace  all  the  lands  constituting  the  farm  at 
the  Four  Comers. 

It  appears  that  the  defendant  executed  a  deed  of  the  lands 
included  in  a  mortgage  given  by  Haight  to  Bogers  and  Lam- 
bert, which  deed  was  ready  to  be  delivered  at  the  office  of  Budd 
and  Evertson,  in  Poughkeepsie,  on  the  first  day  of  May,  1811, 
but  the  plaintiffs  did  not  then,  or  on  any  subsequent  day, 
receive  the  same  or  perform  the  covenants  which  were  simultane- 
onsly  to  be  observed;  the  plaintiffs  insisting  on  the  preceding 
objections.  It  also  appears,  that  the  plaintiffs,  who  had  taker 
possession  of  the  farm  contracted  to  be  sold,  abandoned  the  pos- 
session, and  refused  to  perform  their  part  of  the  contract,  aud 
that  subsequently,  the  defendant  sold  the  same  for  a  less  sum 
than  the  plaintiffs  had  contracted  to  give.  These  are  the  ma- 
terial facts  in  the  case,  and  I  apprehend  there  is  no  ground  for 
the  plaintiff's  recovery. 

The  defendant  stipulated  "  to  give  a  deed  of  "  the  premises 
contracted  to  be  sold  to  the  plaintiffs.  This  covenant  is  fulfilled 
by  executing  a  conveyance  of  the  property  without  warranty,  or 
personal  covenants.  The  case  of  Van  Ijps  v.  Schenectady,  12 
Johns.  436  [ante,  830],  decides  this  point.  If  other  reasons  were 
necessaiy  to  show  the  propriety  of  that  decision  than  those  stated 
in  that  case,  they  at  once  suggest  themselves.  Courts  of  law 
can  exact  no  more  of  parties  than  the  performance  of  their  con- 
tracts, according  to  the  intention  manifested  by  the  terms  used 
by  them.  When,  therefore,  it  is  agreed  that  a  deed  shall  be 
given,  nothing  more  can  be  exacted  than  an  instrument  suffi* 
dent  to  pass  the  estate  of  the  party  who  is  to  give  a  deed.  If 
it  be  required  that  the  deed  should  contain  covenants  of  war- 
ranty, nothing  is  more  simple  than  the  insertion  of  that  stipu- 
lation in  the  contract.  Courts  are  not  to  amend  or  alter  the 
contracts  of  parties,  and  to  construe  an  agreement  to  give  a 
deed  of  a  piece  of  land  to  be  also  an  agreement  to  insert  a  war- 
ranty, woiQd  be  exacting  more  than  the  agreement  specifiea    A 
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deed  does  not^  ex  vi  termini,  mean  a  deed  withooTena&teof 
ranty,  but  only  an  instnunent  with  apt  terms  oonveying  tliA 
property  sold. 

These  observations  equally  apply  to  the  seoond  point.  The 
defendant  alone  was  to  give  a  deed;  the  agreement  is  silent  as 
to  the  defendant's  wife  uniting  in  the  conTeyanoe,  and  it  would 
be  an  entire  interpolation  to  say  that  the  defendant  agreed  that 
his  wife  should  join  in  the  deed.  Had  the  agreement  been  that 
the  defendant  should,  by  deed,  yest  the  title  to  the  lands  sold; 
in  the  plaintifiEs,  then  the  plaintiffs  would  have  had  a  right,  if 
the  entire  legal  title  was  in  the  defendant,  so  that  the  wife 
might  haye  been  endowed  of  the  land,  in  case  of  her  surviTor- 
ship,  to  insist  on  her  joining  in  the  deed.  It  is  not  neoessaiy 
to  say,  that  the  defendant  had  such  an  estate  as  that  the  wife 
might  haye  been  endowed,  the  agreement  not  giving  rise  to  that 
question.  The  agreement  evidently  contemplates,  that  the  deed 
to  be  given  by  the  defendant  shall  be  for  the  place  called  the 
Four  Comers,  as  included  in  the  mortgage  giyen  by  Haight  to 
Sogers  and  Lambert.  A  deed,  then,  adopting  the  boundaries 
and  description  in  the  mortgage,  was  a  compliance  with  the 
contract;  and  it  is  admitted  that  the  deed  executed  was  accord- 
ing to  the  mortgage.  The  defendant,  then,  has  complied  with 
his  agreement  in  all  respects;  and  yet  the  plaintiffs,  who  have 
paid  seven  hundred  dollars  on  the  contract,  and  haye  totally 
refused  to  perform  their  part  of  the  contract  by  accepting  the 
deed,  and  giving  a  mortgage,  seek  to  recover  back  the  money 
thus  paid,  on  the  ground  that  the  defendant  has  sold  the  farm 
and  thus  rescinded  the  contract.  Where  there  is  no  agreement 
subsisting  between  the  parties,  but  the  same  has  been  put  an  end 
to  by  the  election  or  refusal  of  the  defendant  to  perform  it,  in 
general,  the  other  party  may  recoyer  back  any  money  paid  by 
liim  in  part  performance.  This  was  so  decided  in  Eaymond  v. 
Meamard,  12  Johns.  274  [ante,  817]. 

It  may  be  asserted  with  confidence,  that  a  party  who  has  ad- 
yanced  money,  or  done  an  act  in  part  performance  of  an  agree- 
ment, and  then  stops  short,  and  refuses  to  proceed  to  the  ulti- 
mate conclusion  of  the  agreement,  the  other  party  being  ready 
and  willing  to  proceed  and  fulfill  all  his  stipulations  according 
to  the  contract,  has  never  been  suffered  to  recoyer  for  what  has 
been  thus  advanced  or  done.  The  plaintiffs  are  seeking  to  re- 
cover the  money  advanced  on  a  contract,  every  part  of  which 
the  defendant  has  performed,  as  far  as  he  could  by  his  own 
acts,  when  they  have  yoluntarily  and  causelessly  refused  to  pro- 
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«eed,  and  thus  hare  ihemselyes  readxided  the  oontmot.  It 
would  be  an  alanning  doctrine  to  hold,  that  the  plaintiflffl  might 
▼iolate  the  contract;  and,  becanse  they  chose  to  do  bo,  make 
their  own  infraction  of  the  agreement  the  basis  of  an  action  for 
money  had  and  received.  Every  man  who  makes  a  bad  bargain, 
and  has  advanced  money  upon  it,  would  have  the  same  right  to 
recover  it  back  that  the  plaintiffs  have.  The  defendant's  sub- 
«eqaent  sale  of  the  land  does  not  alter  the  case;  the  plaintiffs 
had  not  only  abandoned  the  possession,  but  expressly  refused 
to  proceed,  and  renounced  the  contract.  To  say  that  the  sub- 
sequent sale  of  the  land  gives  a  right  to  the  plaintiffs  to  recover 
l)ack  the  money  paid  on  the  contract,  would,  in  effect,  be  saying 
that  the  defendant  could  never  sell  it  without  subjecting  him- 
self to  an  action  by  the  plaintiffs.  Why  should  he  not  sell? 
The  plaintiffs  renounced  the  contract,  and  peremptorily  refused 
to  fulfill  it;  it  was  in  vain,  therefore,  to  keep  the  land  for  them. 
The  plaintiffs  cannot,  by  their  own  wrongful  act,  impose  upon 
the  defendant  the  necessity  of  retaining  property  which  his  exi- 
gencies may  require  him  to  sell.  This  would  be  most  unreason- 
able and  unjust,  and  is  not  sanctioned  by  any  principle  of  law. 
There  must  be  a  new  trial,  with  costs  to  abide  the  event  of  the 
•oit. 

New  trial  granted. 

For  »  ■mOar  daoinon  seo  Jamimg§  v.  Camp,  aiUe,  967»  and  ombi  dted  ia 


In  Tipton  V.  FeUmer^  20  N.  Y.  428»  Denio,  J.,  qnotoi  the  Umgiuige  of  this 
upon  the  nacevity  of  »  full  perf ormanoe  to  entitle  one  to  a  reoovery  for 
the  money  advanced  or  work  done,  and  Hmita  the  principle  strictly  to  the 
einmnisfcanoes  of  this  case,  that  of  a  vendee  in  an  ezecntory  contract  for  the 
pwrchaee  of  land,  who  has  paid  a  portion  of  the  porohaae  price,  and  refuses 
withont  cause,  to  make  the  final  payment  and  receive  a  deed.  See  the  prin- 
cipal case  approved  in  Clarke  v.  BochetUr,  28  K.  Y.  6279  in  an  action  to 
recover  back  money  advanced  npon  a  contract  for  the  sale  of  stock;  and  also 
in  Padber  V.  BuMon^  35  Vt  193. 

In  Kyle  v.  Kavanough,  103  Mass.  36^  Morton,  J.,  citing  the  principal  case^ 
says:  "An  agreement  to  convey  a  good  titles  therefore^  does  not  necessarily 
entitle  the  covenantee  to  a  warranty  deed.**  ^y  the  Qen.  Sts.  c  89^  sec  8^  ii 
KsMSiil insults,  a  qnitdaim  deed  passes  all  the  estate  which  the  grantorconld 
ivsjbj  a  deed  of  baigsin  and  saleu 
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Webb  v.  Dugkingfield. 

[13  JoBHKnr,  880.] 

VnunruBx  or  Waobs  bt  Dbsxbtiok.— Wliere  a  imainan  digni  dupping 
articlei»  by  which  he  engages  not  to  go  oat  of  the  rmmii  imtfl  the 
voyage  be  oompleted  and  the  cargo  discharged  without  leave  flisi  ob- 
tained, bnt  left  the  vessel  without  leave  after  she  was  moored  in  her  last 
port  of  discharge,  and  refnsed  to  assiBt  in  discharging  the  oaigcs  he  was 
held  to  have  forfeited  his  wages  by  such  desertion. 

Wasat.  OF  Shipfino  Articlies. — The  master  has  no  right  to  insert  any  stipa- 
lation  or  agreement  repugnant  to  or  inconsistent  with  the  laws  of  the 
United  States,  but  he  may  add  any  provision  harmonising  with  theoi. 

Cebtiobari  to  the  justice's  court  of  New  York  city.  The  ac- 
tion was  to  recover  the  plaintiff's  wages  as  a  seaman  on  board 
the  Maria  on  a  certain  voyage  to  Europe,  and  return  to  a  port 
of  discharge  in  the  United  States.  It  appeared  tliat  all  the 
crew,  of  which  the  plaintiff  was  one,  deserted  the  vessel  upon 
her  arrival  at  New  York,  and  refused  to  remain  and  assist  in 
discharging  the  cargo,  although  requested  by  the  captain  so  to 
do.  The  articles  signed  by  the  defendant  contained  the  clause: 
**  The  said  seamen  severally  promise,  etc.,  not  to  go  out  of  the 
vessel,  etc.,  until  the  said  voyage  be  ended,  and  the  vessel  be 
discharged  of  her  loading,  without  leave  of  the  captain  or  o  >m- 
manding  o£Scer  first  obtained."  There  was  also  a  stipulation 
that  if  any  officer  or  seaman  should  leave  the  vessel  without 
permission  thus  first  obtained,  the  wages  then  due  should  be- 
come forfeited,  and  such  forfeiture  would  not  be  waived  by  any 
subsequent  return,  and  permission  to  do  duty. 

The  justice  gave  judgment  for  the  plaintiff  below,  being  of 
opinion  that  there  could  be  no  desertion  to  work  a  forfeiture  of 
the  wages,  the  vessel  having  been  safely  moored  in  her  port  of 
discharge;  and  as  the  entry  '*  All  the  crew  absent  without 
liberty,"  made  each  day  in  the  log-book  during  the  time  the 
cargo  was  discharged  by  hired  men,  was  insufficient,  the  names 
of  the  seamen  not  appearing  therein. 

ArUhon,  for  the  plaintiff  in  error. 

Van  Wyck^  contra. 

By  Court,  Yam  Ness,  J.  All  the  seamen  belonging  to  the 
ship,  whose  last  port  of  delivery  was  New  York,  deserted  her  at 
that  place,  as  soon  as  she  was  moored,  and  refused  to  assist  in 
unloading  the  cargo,  and  the  question  is^can  they  recover  their 
wages  up  to  the  time  of  the  desertion  or  not  ?  The  determina- 
tion of  this  question  has  nothing  to  do  with  the  mate's  making 
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an  entiy  in  the  log-book  of  the  desertion.    Sneh  entry,  if  it  ^ad 
been  made,  wonid  have  been  prima  facie  evidence  of  that  tact; 
bat,  as  it  is  fully  proved  by  the  other  testimony,  that  is  sufficient 
nvithont  the  log-book.    The  reasons  for  making  these  entries  in 
the  log-book  are  accurately  stated  by  Judge  Peters,  vol.  1  of 
his  Adm.  Dec.  139,  and  have  no  application  to  this  cause.    By 
the  sixth  section  of  the  act  of  congress  for  the  government  and 
regulation  of  seamen  in  the  merchants'  service,  1  L.  U.  8.  140, 
it  is  enacted  ''that  as  soon  as  the  voyage  is  ended,  and  the 
cargo  or  ballast  be  fully  discharged  at  the  last  port  of  delivery, 
every  seaman  or  mariner  shall  be  entitled  to  the  wages  which 
shall  be  then  due  according  to  his  contract,"  etc.    From  this, 
as  well  as  the  reason  and  propriety  of  the  thing,  the  contract 
with  a  seaman  continues  in  force  until  the  cargo  is  finally  dis- 
chazged,  and,  if  he  leaves  the  ship  without  justifiable  cause, 
before  that  is  accomplished,  he  has  no  right  to  recover  any  part 
of  his  wages.    The  shipping  articles  contain  an  express  stipula- 
tion by  which  the  wages  are  forfeited,  in  this  case,  in  the  very 
event  which  has  happened.    But  the  counsel  for  the  seamen 
supposes  this  stipulation  to  be  illegal,  because  it  forms  no  part 
of  what  is  provided  shall  be  contained  in  the  contract  between 
the  master  and  crew,  by  the  first  and  second  sections  of  the  act 
before  referred  to.    The  master  has  no  right  to  insert  any  stipu- 
lation or  agreement  repugnant  to,  or  inconsistent  with,  tiie  stat- 
ute, but  there  can  be  no  objection  to  superadding  any  provisions 
harmonizing  with  it.    Such  is  the  provision  in  question,  which 
only  follows  the  sixth  section  of  the  act,  which  may  be  consid- 
ered as  a  legislative  definition  of  what  shall  be  deemed  to  be 
the  termination  of  a  voyage,  so  as  to  entitle  the  seamen  to  their 
wages.    The  principle  upon  which  the  two  cases  of  McMUan  v. 
Vanderlip^  12  Johns.  166  [anle^  299],  and  Jennings  v.  Camp,  13 
Johns.  94  [anie^  867],  were  decided,  is  strictly  applicable  to  this 
ease.    The  judgment  below  must  be  reversed. 
Judgment  reversed. 

See  this  oeae  etted  in  2  Ftewme  <m  Shipping  and  Admiralty,  pp.  4l\  100^ 
from  wfaieh  it  appean  that  ehipping  articles  are  oooetraed  in  favor  of  the  eea- 
BMB  in  oonrti  ol  adminlty  joriediotion:  See  aleo  Abbott  on  Shipping  pp. 
829^  722;  757»  767,  776  and  777,  for  farther  referenoee  to  thia  case. 

In  The  Sarah  Jane,  1  Blatchf.  &  H.  410,  Betts,  J.,  eayi:  '*The  eapreme 
conrtof  New  York  eeeme  diepoeed  to  regard  seamen  merely  as  persons  oapable 
of  ^•^^g  oontrBots  and  to  oonstrae  and  enforoe  their  engagements  by  the 
asme  roles  which  ars  applied  to  the  oontracta  of  other  parties.  [Citing  the 
pffincipsl  esse.]  *  *  *  Let  the  role  at  law,  however,  be  as  it  msy,  courts 
of  admiralty  proceed  upon  principles  of  libeial  equity  when  called  upon  to 
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•niovoo  bttgidiia  made  by  Kwmwi,  and  hold  that  the  party  who  aete  up  aa 
aftigemaQt  tandlng  to  the  diaadTantage  of  a  neaman  ia  boond  to  produce  aatb» 
fMtoiy  ptodi  outride  of  the  oontraot  ahowing  it  to  haTe  been  weQ  vndantood 
by  the  maimer,  and  to  be  reaaonaUe  and  Jnat  in  itaelt  So  ia  Tk$  Tritom^ 
Id.  286»  the  aame  judge,  again  referring  to  the  principal  oaae,  aaya  aa  to  ahip* 
ping artidea:  ''VHien  proceeded  npon  in  ooorta  of  law,  they  are 
with  all  the  atriotuaaa  ol  other  agreementi,  eren  aa  agabat  aaikn.** 


MoNELL  V.  Golden. 

[IS  JOBMW,IMt] 

fkainnnuDrr  BMnaamnAXiov  nr  SAXiE.— Where  a  penon  waa  indnoad  t» 
pmbhaae  land  npon  the  falae  and  frandnlent  repgeacntatico,  thai  a  oe^ 
tain  privilege  waa  annexed  thereto,  but  wfaieh  ia  not  inclnded  in  the 
deed,  he  may  maintain  an  action  on  the  oaae  against  the  grantor. 

BAMAom  fOB  Fraud  xk  Bali.— In  an  action  for  falaely  and  frandnldwHy 
repgeacnting  that  a  certain  privilege  waa  antiwred  to  laada  adld  by  the 
defendant  to  the  plaintiff,  it  aeema  that  tho  meaaore  of  damagea  ia  the 
difRsranoe  between  the  valae  of  the  land  oonT^ed  and  the  amoont  the 
plaintiff  waa  indnoed  to  pay  by  the  frandnlent  repreaentatioiia. 

Aoxn>H  on  the  ease  for  a  fraudulent  representation  in  the  sale 
of  land.  The  ease  appears  from  the  opinion  of  the  court  befoie 
whom  the  oaose  oame  on  a  joinder  in  demnrrer  to  the  deelaca* 
tion. 

P.  BugglMt  in  sapport  of  the  demmser. 

Burr,  comira. 

By  Coort,  Tbompsoh,  J.  The  deelaration  in  this  ease  oontaine 
six  ooonts,  vazying  in  some  small  and  mostly  immatmrial  oir- 
eamstanees  the  plaintiffii'  cause  of  action.  To  this  declaration 
there  is  a  general  demurrer,  which  admits  the  &ots  therein 
stated.  If,  therefore,  any  of  the  counts  set  forth  facts  su£Bicient 
to  make  out  a  cause  of  action,  the  plaintiffs  are  entitled  to 
judgment.  Without  noticing  each  count  separately,  it  will  be 
sufficient  to  state  generally  that  the  facts  alleged  are,  substan- 
tially, that  a  conyersation  was  had  between  the  parties  telatiTe 
to  the  purchase  by  the  plaintiffs^  of  the  defendant,  of  a  oertain 
piece  of  land  at  Newburgh,  adjoining  the  Hudson  ziTer,  upon 
which  couTcrsation  the  defendant,  for  the  purpose  of  inducing 
the  plaintiffs  to  purchase  the  same,  and  to  enhance  the  Talne 
thereof,  fraudulently  represented  that  he  was  the  owner  of  land, 
and  as  such  had  by  the  laws  of  the  state  the  pri?ilege  of  hafing 
a  grant  or  patent  for  the  land  under  water,  adjoining  to  the  land 
so  to  be  sold,  and  that  if  the  plaintiffs  would  purchase  the  land 
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he  would  aid  and  assist  them  in  obtaining  a  gzant  for  the  land 
under  the  water.  The  declaration  states  that  upon  such  conyer- 
oaiion  an  agreement  for  the  purchase  was  made  for  the  land, 
described  by  metes  and  bounds,  and  all  the  privileges  and  ap- 
purtenances to  the  same  belonging.  It  is  then  ayerred  that^ 
many  years  before  a  patent  for  the  land  under  the  water  had 
been  granted  to  one  Alexander  Colden,  and  was  then  vested  in 
one  Cadwallader  B.  Colden,  and  was  not  in  the  people  of  this 
state,  or  in  the  defendant,  and  that  all  this  was  well  known  to 
the  defendant.  It  is  also  averred  that  the  principal  inducement 
with  the  plaintiffs  to  purchase  the  land,  ¥ra8  to  obtain  thewater 
privilege,  for  the  porpose  of  erecting  storehouses  and  docks,  and 
that  the  value  of  the  land  without  this  privilege  was  veiy  greatly 
diminished,  and  that  the  plaintiffs  had,  pursuant  to  the  direc« 
tiona  of  the  act  for  that  purpose,  made  application  to  the  com- 
missioners of  the  land-office  for  a  grant  of  the  land  under  the 
water,  opposite  to  the  land  so  sold,  and  were  refused  the  same 
by  reason  of  the  previous  grant  to  Alexander  Colden. 

These  facts  being  admitted  by  the  demurrer  as  true,  I  cannot 
see  why  they  do  not  show  a  good  cause  of  action.  They  show 
a  most  palpable  fraud  practiced  upon  the  plaintifls,  in  the  sale 
of  the  land,  and  by  which  fraud  they  have  been  essentially  and 
materially  injured.  If  no  representation  had  been  made  on  the 
subject  by  the  defendant,  both  parties  would  have  been  equally 
ohazgeable  with  a  knowledge  of  the  law,  and  the  public  records 
of  the  state.  But  according  to  the  declaration  the  defendant 
knowingly  and  falsely  misrepresented  the  fact,  with  respect  to 
the  situation  of  the  land  under  the  water,  and  if  so,  he  is 
chargeable  vrith  all  the  damages  resulting  from  such  false 
representation.  That  a  deed  has  been  given,  cannot  affect  the 
plaintifb*  claim  for  the  fraud.  The  false  representation  was  not 
respecting  anything  to  be  included  in  the  deed,  but  with  respect 
to  a  privilege  which  the  plaintiffs  were  to  acquire  in  conse- 
quence of  ovming  the  land  on  the  shore  adjoining  the  river. 
The  law  which  is  a  public  statute,  prohibits  the  granting  a 
patent  for  land  under  water,  except  to  the  owner  of  the  land  on 
the  shore  adjoining  thereto.  And  it  is  a  fact  of  public  notoriety, 
that  such  grants  are  made  almost  as  a  matter  of  course,  and 
vrithout  any  consideration,  except  the  mere  patent  fees.  One 
count  in  Uie  declaration  contains  an  averment  that  the  land 
without  this  privilege  would  not  be  worth  more  than  five  hun- 
dred dollars,  but  that,  with  the  privilege,  it  would  be  worth 
thirty  thousand  dollars.    The  declaration  gives  a  rule  of  damages 
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88  certain  as  any  deoiaration  in  such  case,  founded  upon  frand, 
can  give.  It  states  the  facts,  and  the  damages  arislDg  therefrom 
are  matters  of  inquiry  npon  the  trial.  What  is  the  Talue  of  the 
privilege  of  which  the  plaintifb  are  deprived,  may  be  matter  of 
uncertainty,  but  the  vcJue  of  the  land  sold,  independent  of  this 
privilege,  may  be  easily  ascertained,  and  the  difference  between 
that  and  the  price  paid  ought,  at  all  events,  to  be  refunded. 
But  the  event  of  the  damages,  or  the  rule  by  which  they  are  to 
be  ascertained,  are  not  now  subjects  of  inquiry.  If  the  action 
can  be  sustained  under  such  a  state  of  facts,  that  is  sufficient  for 
the  present,  and  in  my  judgment,  it  can  be  maintained.  The 
facts  as  stated  clearly  show,  that  by  the  false  and  fraudulent 
misrepresentations  of  the  defendant,  the  plaintiffs  have  been 
deceived,  and  materially  injured:  6  Johns.  182  [6  Am.  Deo.  210]; 
18  Johns.  226  [ante] ;  4  Taunt.  786.  I  am  accordingly  of  opinion, 
tbai  the  plaintiffs  are  entitled  to  judgment. 
Judgment  for  the  plaintiffs. 


See  ottetioiis  in  note  to  Airn<y  V.  2>ei0ifl|r,  oiile,  <79»  M  tofiaiid 

demeges  being  »  good  groond  lor  an  aotiim  oa  the  oeee  £or  a  deoaik 
Browmy.  OtuUttp  11  Cadu  850^  thie  oeae  ii  dted  npon  the  nine  poink 


Palmsb  v.  Hand. 

[18  JOBMi^  48A.) 

VnnMXB's  Lnnr  bob  Peiob. — ^Where  goods  are  sold  to  be  paid  far  on  deliv* 
eiy,  if  upon  delivery  the  vendee  refnaea  to  pay  lor  them,  the  vendor  haa 
» lien  lor  the  prioe,  and  may  reeome  poaaeaaion  of  the  good& 

VsHDXB'a  Sals  bdoss  Bbuvsbt.— If  before  the  delivery  ia  oomplated  the 
vendee  aeDa  or  pledgee  the  gooda  to  » third  peraon  lor  vniQe»  bnt  withoiit 
notaoe  to  the  Tendor,  the  Hen  the  latter  may  have  ia  not  afleetad,  and  he 
oan  raoover  from  aodi  aabaeqnent  pordhaaer. 

Tbovzb.  The  case  was  sufamitted  on  a  statement  of  faots, 
which  appear  from  the  opinion. 

Van  Vechien,  for  the  plaintiff^  cited:  Boberts  on  Fraods,  166» 
166, 167»  169;  1  Mod.  187;  2  CaL  44;  2  Johns.  17;  8  Id.  890  [3 
Am.  Deo.  609];  6  T.  B.  64;  7  Id.  66,  440;  8  Id.  469;  8  Bos.  k 
P.  232;  8  East,  99;  8  OaL  186. 

Henry,  contra. 

By  Court,  Platt,  J.  This  is  an  aotion  of  trover  for  a  quantify 
of  plank  and  scantling.  It  appears  that  the  plaintiff  was  ovrner 
of  a  raft  of  lumber,  and  while  descending  the  river  opposite  to 
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lAiiBmgbuigh  he  oontzaoted  with  one  Potter  for  the  sale  of  the 
Inmber,  to  be  deliTered  to  Potter  by  the  plaintiff  on  one  of  the 
docks  in  Albany,  at  a  price  agreed  on,  to  be  paid  on  deliTeiy. 
Potter  then  vent  to  the  defendant,  who  keeps  a  lumber-yard 
and  dock  at  Albany,  and  agreed  to  deliver  to  him  the  lumber  of 
that  raft,  to  be  sold  by  the  defendant  on  commission  for  Potter. 
Next  morning  abont  snnrise  the  plaintiff  arriTed  with  the  raft, 
and  fastened  it  to  the  defendant's  dock.  The  plaintiff  then  told 
the  workmen  employed  there  that  he  had  sold  the  lumber  to 
Potter.  One  or  two  men  began  immediately  to  pile  the  plank, 
etc,  on  the  defendant's  dock,  and  the  plaintiff  '*  asked  if  Pot- 
ter was  not  to  haye  more  hands  to  take  out  and  pile  the  lum- 
ber." The  plaintiff  then  went  into  the  city,  and  did  not  return 
again  tUl  four  o'clock,  p.  m.,  at  which  time  the  lumber  was 
almost  all  piled  on  the  defendant's  dock.  The  plaintiff  then 
forbade  the  piling  of  any  more,  saying  that  Potter  had  ab- 
eeonded.  While  the  men  were  piling  np  the  lumber,  about  ten 
or  eleven  o'dock,  ▲.  m.,  of  that  day,  the  defendant  advanced  to 
Potter  one  hundred  dollars,  and  also  gave  an  order  for  one 
hundred  and  fifty  dollars  worth  of  goods,  in  favor  of  Potter,  on 
account  of  the  deposit  of  lumber.  The  plaintiff  afterwards  de- 
manded the  lumber,  which  the  defendant  refused  to  deliver. 

There  is  no  doubt  that  upon  a  contract  to  sell  goods,  where 
no  credit  is  stipulated  for,  the  vendor  has  a  lien,  so  that  if  the 
goods  be  actually  delivered  to  the  vendee,  and  upon  demand 
then  made  he  refuses  to  pay,  the  property  is  not  changed,  and 
the  vendor  may  lawfully  take  the  goods  as  his  own,  because  the 
delivery  was  conditional.  As  between  the  vendor  and  vendee 
in  this  case  I  incline  to  the  opinion  that  the  property  in  the 
lumber  was  not  so  vested  in  the  vendee  as  that  the  vendor  could 
not  legaUy  have  resumed  it  when  he  came  in  the  afternoon  and 
forbade  the  piling  of  any  more  of  it.  The  contract  with  Potter 
was  for  the  whole  raft,  to  be  delivered  on  the  dock.  The  vendor, 
therefore,  had  no  right  to  demand  payment  for  any  part  until 
the  whole  was  delivered,  and  it  appears  that  he  came  to  the 
place  of  delivery  at  four  o'clock  in  the  afternoon  of  the  day  on 
which  the  raft  arrived  at  the  dock,  whilst  the  lumber  was  still 
in  the  course  of  delivery,  and  signified  his  determination  not  to 
consider  the  sale  as  absolute.  He  said  that  Potter  had  ab- 
sconded, and  ordered  the  men  not  to  pile  any  more  of  the 
plank,  etc.  As  between  Palmer  and  Potter  there  was  no  such 
delay  or  acquiescence  on  the  part  of  the  vendor  as  would  be 
evidence  of  a  credit  given  for  the  money.    If  the  vendor  was 
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there,  and  demanded  payment  as  soon  as  the  whole  lumber  waa 
piled  on  the  dock,  that  was  enough  to  preserve  his  lien,  and 
sach,  I  think,  is  the  fair  construction  of  the  evidence. 

The  plaintiff  in  this  case  seeks  to  enforce  his  lien  against  a 
person  who  has  bona  fide  receiyed  the  property  as  a  pledge  for 
money  and  goods  advanced  to  Potter,  to  nearly  the  amount  of 
its  viJue.  Those  advances  were  made  by  the  defendant  while 
the  lumber  was  in  course  of  delivery  on  the  dock,  and  before 
the  plaintiff  asserted  his  claim  to  it.  But  there  is  no  evidence 
that  the  plaintiff  had  any  knowledge  of  the  negotiations  be* 
tween  Potter  and  the  defendant,  in  regard  to  the  lumber  until 
after  the  plaintiff  had  made  his  election  to  rescind  his  contract 
with  Potter.  This  is  a  contest,  then,  between  two  honest  men,, 
who  shall  be  the  dupe  of  a  swindler.  The  strict  rule  of  law 
must  therefore  be  applied,  and  the  defendant  cannot  be  allowed 
to  stand  in  a  more  favorable  situation  than  Potter  would  have 
been  in  if  he  himself  had  withheld  the  possession  of  the  lum* 
ber  without  paying  the  price  when  demanded.  We  are  there* 
fore  of  opinion  that  the  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 


InJ^MMeav.  if  JRor,  22  Wend.  062,  in  th«>  oonrt  of  «Ror,  ibis  oan  is  oM 
by  Edwardi,  Mostor,  wbo  lays:  "Wbara  lOfnutbing  is  to  be  dons  by  tbs 
porofaaier  nmultaneoiisly  with  the  delivery,  which  hes  not  been  waived  by 
deliveriiig  the  property  withoat  requiring  it  to  be  done,  the  delivery  ia  oondi* 
tional,  and  does  not  become  complete  ao  aa  to  change  the  right  of  property 
until  the  condition  ia  complied  with,  althoo^  the  vendee  get  the  poaaeiajott 
of  the  gooda;  for  poneoaion  in  each  oaae  is  obtained  under  an  expeotatian  on 
the  part  of  the  vendor  that  the  terma  of  the  contract  will  be  complied  with, 
and  the  vendor  doea  not  thereby  part  with  hia  lien  upon  the  property.**  The 
oaaeii  further  cited  in  BvdXk  v.  Lymu^  6  N.  T.  46;  and  in  Jlionii  v.  Ma^ard, 
18  Id.  666,  Cometock,  J.,  aays:  "I  oonaider  it  a  propoaition  plain  in  prind- 
ple,  and  nnotioned  by  anthority,  that  a  vendor  may  redaim  hia  gooda  after 
delivery  upon  a  aale  for  immediate  payment  if  the  vendee  on  gettiag  the 
property  into  hia  poneanon  refniea  to  make  the  paymenl  If  there  be  ne 
term  of  credit  ezpresaed  or  implied  in  the  dealings  the  delivery  in  audi  oaaea 
la  deemed  to  be  conditional,  and  eubjectto  revocation^  on  therefiBaal  or  failnre 
of  the  pnrohaaer  to  pay  the  price:"  Citing  Palmer  v.  ffamd^  Hagffert^  v.  Pol* 
flier,  6  John.  Ch.  487;  Kedmr  v.  FiM,  1  Paige,  812;  FlMm  v.  Obl^  SSVt^ 
114;  JK^dtfr  V.  JToOaiM^,  21  Pick.  29a 
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Van  Yalkinbubqh  v.  Watson. 

[18  JoenoM,  480.] 

VmamAaam  iufpusd  io  LnrAirr.— Where  »  parent  n^gleote  to  fnniili  hk 
in&at  child  with  neoeeaariea, » third  penon  may  lapply  the  lafaiit  there* 
with  and  charge  the  parent  for  the  same;  bat  what  u  aotoally  neoaaiary 
win  depend  npon  the  preoiae  aitnatioa  of  the  infant,  of  which  the  partgr 
giving  the  credit  mnat  inform  himaelf  at  hia  periL 

CzBTKOBABz  to  a  jnstice'B  oourt.  The  p]ftintiff»  brought  an 
action  against  Yan  YaUdnbuxgh  to  reooTer  the  Talae  of  a  ooat 
foniiahed  by  them  to  the  tatter's  infant  son.  The  tact  of  the 
pmchase  of  the  ooat  was  proved,  but  it  did  not  appear  that  it 
was  made  with  the  father's  consent.  The  defendant  prored 
that  his  son  liyed  in  his  family,  and  was  comfortably  and 
decently  clothed,  according  to  his  circomstances.  The  judg* 
ment  being  for  the  plaintifb  below,  this  writ  was  prosecated. 

By  ConBT.  A  parent  is  under  a  natnral  obligation  to  famish 
necessaries  for  his  wife  and  children,  and  if  the  parent  neglect 
that  duty,  any  other  person  who  supplies  such  necessaries  is 
deemed  to  haTc  conferred  a  benefit  on  the  delinquent  parent, 
for  which  the  law  raises  an  implied  promise  to  pay  on  the  part 
of  the  parent  But  what  is  actually  necessary  will  depend  on 
the  precise  situation  of  the  infant,  and  which  the  party  giving 
the  credit  mnst  be  acquainted  with  at  his  peril:  Simfmon  t. 
JZobertem,  1  Esp.  17;  Ibrd  v.  IbihergiU,  Id.  211.  In  the  case 
of  Bainbridge  y.  PidDering,  2  W.  Bl.  1825,  Gould,  J.,  says,  with 
great  propriety:  ''  No  man  shall  take  upon  him  to  dictate  to  a 
parent  what  dothing  the  child  shall  wear,  at  what  time  they 
shall  be  purchased,  or  of  whom;  all  that  must  be  left  to  the  dis- 
cretion of  the  father  or  mother."  Where  the  infant  is  sub 
potesiate  parentis  there  must  be  a  clear  and  palpable  omission  of 
duty,  in  that  respect,  on  the  part  of  the  parent,  in  order  to  au* 
thorize  any  other  person  to  act  for,  and  charge  the  expense  to 
the  parent.  In  this  case  there  is  no  ground  to  charge  the  father 
with  any  neglect  of  duty,  in  pronding  necessaries  for  his  child^ 
and  the  judgment  must  be  reversed. 

Judgment  reversed. 


The  doQtiine  of  thia  eaae  18  adopted  hy  SdhoslHr,  in  his  I>oaMatie  Bfllatioii% 
Pliia27,  931 


3])6  Banoje^ft  v.  Wabdwell.  [New  York, 

Banoroft  V.  Wabdwell. 

ps  JoBMnr,  488.] 

Apnov  JPQE  Un  aixd  Ooodpatiov.— An  aotion  for  om  and  oocnpitioii  om 
be  maintained  only  where  the  relation  of  landlord  and  tenant  ezuti  be- 
tween the  partiea^  and  it  will  not  lie  against  a  penon  who  has  oome  i& 
under  the  plaintiff  as  a  poxohaser  from  him. 

AflsmcpsTT  for  use  and  oocapation.  It  appeared  that  the  pram- 
ises  had  been  held  by  one  Hawes  in  his  life-time  under  a  lease 
for  three  liyes,  and  were  claimed  by  the  plaintiff,  Bancroft,  as 
set  off  to  Hawes'  widow,  who  had  subsequently  married  plaint- 
iff, as  her  dower.  It  appeared  that  the  premises  were  part  of  a 
large  tract  held  by  seyeral  tenants  under  a  lease  from  one  Lan- 
sing, and  the  defendant  was  in  possession  of  the  premises  in 
question  under  the  same  lease.  A  witness  called  by  the  plaint- 
iffs, testified  that  he,  the  witness,  had  entered  upon  the  prem- 
ises under  the  defendant,  cultiyated  the  land,  and  fenced  the 
same;  that  Bancroft  applied  to  witness,  and  said  that  he  ought 
to  pay  something  to  discharge  plaintiff's  claim;  that  witness 
replied,  that  he  had  no  authority  to  bind  the  defendant  by  a  bar- 
gain, but  would  write  to  him  about  the  matter.  In  answer  to  a 
letter  written  by  the  witness,  the  defendant  wrote  to  witness  to 
take  possession  of  and  cultiyate  such  portions  of  the  premises 
as  remained  unimproved,  and  that  he  would  do  what  was  right 
about  it.  The  witness  then  fenced  the  remainder  of  the  tract 
claimed  by  the  plaintiffs,  with  the  latter's  consent.  It  appeared 
that  when  the  plaintiffs  demanded  payment  of  the  defendant 
to  discharge  the  claim  the  former  held,  the  latter  said  that 
plaintiffs  had  no  right  thereto.  From  conversation  between 
Bancroft  and  the  defendant  nothing  appeared  to  show  that  the 
former  laid  any  claim  to  rent. 

A  nonsuit  being  granted,  the  plaintiff  now  mored  to  set  the 
same  aside. 

Starrs^  for  the  plaintiffs. 

TaUxd^  oonira. 

By  OouBT.  This  is  a  motion  to  set  aside  a  nonsuit  granted  at 
the  trial.  The  action  is  for  use  and  occupation,  and  the  ques- 
tion is,  whether  the  evidence  was  sufficient  to  support  the 
action.  It  is  a  well  settled  principle  that  this  action  cannot  be 
sustained,  unless  the  relation  of  landlord  and  tenant  exists 
between  the  parties.  But  the  facts  in  this  case  furnish  no  evi- 
dence of  any  such  relation.  If  the  defendant  could  be  consid- 
ered as  holding  at  all,  under  or  by  the  permission  of  the 
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I,  it  was  as  a  pnroha86r»  and  not  as  a  tenant.  Such 
holding  is  not  enough  to  maintain  this  action,  according  to  the 
decision  of  the  court  in  the  case  of  Smith  v.  Stewart,  6  Johns. 
49  [6  Am.  Deo.  186].  There  were  no  facts  from  which  a  tenancy 
could  be  inferred,  and  therefore  nothing  which  ought  to  have 
been  submitted  to  the  juzy.  The  first  application  made  by 
Bancroft  to  the  defendant's  agent  was  to  sell  his  claim  to  the 
land  in  question,  and  which  then  lay  in  common.  Neither  the 
letter  written  by  the  agent  to  the  defendant,  nor  the  answer, 
intimates  any  agreement  to  take  possession  as  tenant.  But  the 
defendant  directs  his  agent  to  take  possession,  at  all  events, 
and  he  would  do  what  was  right  about  it,  when  he  came  up. 
The  possession  was  afterwards  taken,  with  the  consent  of  the 
plaintiffs,  and  under  the  above  arrangement.  The  defendant 
never  had  consented  to  any  arrangement  other  than  to  do  what 
was  right  about  it,  and  the  only  proposition  made  by  the  phunt- 
iflb  was  to  sell,  and  it  was  impossible,  from  these  facts,  to  infer 
any  agreement  that  could  create  the  relation  of  landlord  and 
tenant    The  motion  to  set  aside  the  nonsuit  must  therefore  be 


Motion  denied. 


Bdcom,  J.,  deUvering  the  opiaion  of  the  ooort  in  Bider  v.  Umbm  IndiM 
BmbberCo.,  28  K.  Y.  386;  ezpkias  this  oim,  nying  thai  nottdog  it  intimated 
hj  the  opinion  that  there  was  no  xeoovecy  agunet  a  porohMer  who  entm 
upon  lands  under  a  oontnct  for  their  porehaee^  and  refnaea  to  perform  hia 
oontraot;  hot  that  the  remedy  aoaght  most  be  in  an  action  of  trespass  and 
ejectment  to  recover  the  mesne  profits.  So,  also^  Harris  v.  JFVtnlr,  49  N.  Y. 
83,  where  it  is  said  that  the  defendant  oonld  not  be  held  liable  for  rent,  be* 
oaose  a  pnnmse  to  pay  rent  cannot  be  implied  in  a  case  where  the  one  in 
pnsseasion  entered  under  a  different  oontract^  In  Lffford  v.  Pvinam,  85  N. 
H.  567,  the  court  hold  that  one  entering  under  a  contract  for  the  purchase  of 
land  has  only  the  rights  of  a  tenant  at  will,  and  is  liaUe  in  trespass  if  he  cuts 
down  trees.  In  Woodbury  v.  Woodbury^  47  Id.  20,  after  a  careful  cTamina* 
tion  of  principles  and  authorities,  Sargent,  J.,  goes  still  further  and  concludes 
that  the  plaintiff  has  an  election  whether  he  will  consider  the  one  in  posses 
sion  under  a  contract  to  purchase^  which  he  has  failed  to  carry  ont^  either  as 
a  trespaner  or  a  tenant  at  wiU,  and  bring  trespass  or  tuaumpaii  for  use  and 
ocenpatian  accordingly. 

But  the  doctrine  of  the  principal  case  is  followed  in  Pennsylvania,  MeClo$* 
isy  V.  if  lOer,  72  Fk  St.  154»  where  this  case  is  cited  together  with  iHiddmy 
V.  Hill,  15  HL  61;  MelTair  v.  Schwartz,  16  Id.  24;  Boifers  v.  Libbey,  35  Me. 
200;  in  Maine,  ^<KB  V.  Corey,  41  Me.  83;  Howe  v.  Humll,  Id.  447;  in  Mis* 
souri,  Cohen  v.  Kyler,  27  Mo.  124;  Edmonson  v.  KiU,  43  Id.  178;  and  in 
California,  Hathaway  v.  Byan,  35  CaL  194. 

As  to  aaewnypeit  lying  for  the  use  and  occupation  of  land  upon  an  implied 
promise  to  pay  rent^  see  0mm  v.  Seovil,  4  Am.  Dec  208;  SuUon  v.  Mando* 
viUe,  Id.  549. 


898  Jagsson  -i;.  Moobb.  [Mew  York, 

Jackson  v.  Moork. 

CU  Jaodmm.  OS.] 

Faammmom  ov  Oovtitabcb.— Whwe  MTonl  penom  httviqg  mdividad 
Uitewrti  in  a  traet  of  land,  made  a  partition  thereof  and  omveyad  tha 
wfaola  to  one  in  troat  to  raoonvajtoeaoh  grantor  hit  portion  in  aa?atally , 
and  iho  land  was  held  aooordiqg  to  thia  partition  for  jforty  yean»  it  will 
be  preanmed,  in  an  aotion  of  ejeotment  brought  by  one  olaimTng  by  vir- 
tne  of  the  partition,  that  the  oonveyanoe  by  the  troatee  in  pozananee  d 
the  tniat  had  bean  made. 

AxmamE  Possbsiov  wvesl  LsAaB.— Where  one  in  poaiearion  under  a  laaae 
in  fee,  gave  the  poaiearion  to  another  by  parol,  who  alao  olaimed  mder 
the  leaae,  and  by  anndxy  other  oonTeyanoea  the  poainarimi  waa  obtaineA 
by  the  defendant,  it  waa  held  that  this  wae  a  aoffkriant  advene  powm 
aion  to  bar  an  aotion  of  ejeotment  oommenoed  mora  than  thirty  yean 
after  the  original  entiy  under  the  leaae. 

Seatutb  BUimiNo  AOAom  IxTAXT. — ^Whera  the  atatate  haa  oommenoed  ta 
nminthelile>time  of  the  anoeator,  an  infant  hair  oan  olaim  no  pnieolkn 
from  hii  diaabHity. 

EjaoxKEMT.  The  facts  appear  from  the  opiiuon.  A  Terdiel 
was  taken  for  the  plaintiflb,  sabject  to  the  deoision  of  the  eonrt 

Van  VeMen  and  MUMU,  for  the  plaintifll 

Z,  B,  Shepherd^  contra. 

By  Oomer.  The  piemuea  in  question  are  a  pari  of  lot  Na 
16,  in  the  artillery  patent,  and  the  lessors  of  the  plaintiff  art 
Oadwallader  B.  Oolden  and  the  heirs  of  Abraham  Walton.  The 
first  question  that  arises  is,  whether  any  title  has  been  shown 
in  the  lessors  or  any  of  them.  The  patent  was  granted  in  the 
year  1764,  to  Joseph  Walton  and  twenty-three  other  persons, 
for  twenty-fonr  thousand  aores  of  land.  In  the  year  1765,  a 
partition  of  the  patent  was  made  among  the  then  proprietors, 
and  for  the  purpose  of  making  the  partition,  a  deed  in  trust  was 
executed  to  Abraham  Walton,  who  ooyenanted,  on  his  part,  to 
execute  releases  in  fee  to  the  respective  owners  of  the  lots, 
according  to  such  partition.  This  deed  contained  a  recital  that 
the  parties  of  the  first  part  had,  by  sundry  mesne  conveyances, 
become  seised  of  the  lands  granted  by  the  patent,  in  the  pro- 
portions therein  mentioned,  according  to  which  lot  No.  15, 
including  the  premises  in  question,  fell  to  Cadwallader  Golden, 
who  was  a  party  to  the  deed,  and  from  whom  Oadwallader  B. 
Oolden  derives  his  title. 

Eight  of  the  original  patentees  were  parties  to  this  deed,  so 
that  as  to  eight  twenty-fourth  parts  of  the  premises,  the  tiUe 
was  clearly  conveyed  to  Abraham  Walton.    It  was  admitted 
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upon  the  trial  that  the  patent  was  gpneraUy  settled,  and  held 
under  and  aoooiding  to  this  partition.    These  facts,  after  snoh 
a  lapse  of  time,  are  soffioient  to  presume  a  title  to  the  whole  of 
the  premises  in  the  heirs  of  Abraham  Walton,  or  that  he  had 
•ezecnted  the  trust,  and  oonvejed  in  seyeralty,  to  the  respectiTe 
owners,  and  in  either  case  the  title  would  be  thus  proved  in 
«oime  of  the  lessors.    The  prindples  laid  down  and  adopted  by 
this  court  in  Doe  t.  PhelpH,  9  Johns.  171,  and  Doe  ▼.  OampbM, 
10  Johns.  476,  are  directly  in  point,  and  would  fully  warrant  a 
judgment  for  the  plaintiff,  were  it  not  for  the  adverse  possession 
on  the  part  of  the  defendant.    The  lessor,  Cadwallader  B.  Gol- 
den, can  claim  no  benefit  from  his  infancy;  for  the  statute,  if 
it  has  run  at  all,  began  to  run  in  the  life-time  of  the  ancestor, 
«nd  the  facts  disclosed  upon  the  trial  show  a  very  strong  case 
of  adverse  possession.    As  early  as  the  year  1776,  possession 
was  taken  of  one  himdred  acres  of  lot  No.  16,  imder  a  lease 
from  Anthony  Farrington.    This  lease  was  not  produced  upon 
the  trial,  but  its  loss  and  contents  were  sufficiently  proved,  and 
Appeared  to  be  a  lease  in  fee,  at  a  nominal  rent.    And  although 
there  was  no  legal  transfer  of  the  lease  to  Perkins,  yet  he,  in 
the  year  1778,  took  possession,  claiming  under  it,  and  continued 
such  possession,  except  while  it  was  interrupted  by  the  war^ 
until  the  year  1798,  when  he  sold  and  conveyed  to  Solomon 
Williams,  who,  in  1803,  conveyed  to  Oomstock,  and  in  1804 
domstock  conveyed  to  the  defendant.    These  facts  show,  vexy 
satisfactorily,  such  an  adverse  possession  as  will  protect  the 
defendant  against  the  present  action,  and  upon  this  gio«iiid 
slone  judgment  is  given  for  the  defendant. 
Judgment  for  the  defendant. 


Jaokson  v:  Gom. 

[IS  JanMV,  OS.] 

gfuaaauM  ab  id  FiSBmi. — ^It  xa  alw»yi  open  to  the  AMmmAmMt^  jn  ^n  aetfoa 
of  ^Jeetanaiit  to  show  tluit  the  leMor  of  the  plaintiff  ii  not  the  penon  in- 
tended by  the  patent  under  which  he  olJum%  although  he  may  bear  the 


EraoTMsaT..  The  plaintiff  claimed  under  letters  patent  issued 
to  one  Peter  Shultze  as  bounty  for  service  in  the  revolutionary 
army,  and  proved  that  there  was  a  Peter  Shultse  then  living. 
The  defendant  gave  in  evidence  that  there  were  two  men  of  that 
_iiame  then  living,  one  an  officer  in  a  certain  regiment,  but  only 
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thirij-fleTen  years  of  age  at  the  time  of  trial,  the  other  the  per- 
son referred  to  by  plaintiff  as  living  at  Bhinebeck,  but  who  ad- 
mitted that  he  had  not  served  in  the  army,  having  hired  a  sob- 
«titate  throngh  whom  he  claimed  the  land. 
Verdict  for  the  plaintiff,  sabject  to  the  opinion  of  the  oonrt. 

Vanderheyden,  for  the  plaintifll 

Loudm.  n^aUra. 


PuLTTy  J.,  wad  of  opinion  that  the  plaintiff  was  not 
wo  recover,  and  tliooght  the  case  clearly  distangoiahaUe  from 
that  of  Jackson  v.  Barl^  12  Johns.  77  [avde^  280],  the  principle  of 
which  decision  he  held  to  be  sound  law. 

Tatbs,  Yah  Nbss,  J  J.,  declared  themselves  to  be  of  the  same 
opinion. 

Sfenobb,  J.  The  court  being  unanimously  of  opinion  that 
the  defendant  is  entitled  to  judgment,  but  for  different  reasons, 
it  is  rendered  necessary  for  me  to  state  very  briefly  the  grounds 
of  my  opinion. 

It  isa  general  andauniversal  rule  in  this  state  that  the  plaintiff 
is  to  recover  on  the  strength  of  his  own  title,  and  tudess  the 
defendant  is  estopped  from  controverting  the  plaintiffs  title,  he 
may  rest  on  his  possession,  and  attack  the  title  under  which  the 
plaintiff  claims.  The  grant  under  which  the  lessor  deduces  hia 
title  was  issued  under  the  act  to  carry  into  effect  the  concurrent 
resolutions  and  acts  of  the  legislature  for  granting  certain  lands 
promised  to  be  given  as  bounty  lands,  and  by  reference  to  those 
resolutions  and  acts,  it  will  be  seen  that  the  objects  of  that 
bounty  were  the  officers  and  soldiers  serving  in  the  army  of  the 
United  States,  in  the  line  of  this  state,  to  wit.  Lamb's  regiment 
of  artillery  and  two  regiments  of  in&ntiy.  The  letters  patent 
to  Peter  Shultze  were  undoubtedly  intended  to  vest  in  him,  as 
a  soldier  in  one  of  those  regiments,  a  title  to  the  lot  in  ques- 
tion as  a  bounty  for  his  services  in  that  capaciiy.  It  is  perfectly 
dear  that  the  lessor  of  the  plaintiff  cannot  be  the  Peter  Shulfae 
to  whom  the  grant  was  made,  because  the  lessor  confessedly 
was  not  a  soldier  in  the  revolutionary  war.  It  is  equally  certain 
that  Peter  Shultze,  who  resided  seven  years  before  the  trial  at 
Warren,  in  Herkimer  county,  could  not  be  entitled  to  military 
bounty  for  revolutionary  services;  for  according  to  the  case,  he 
was  bom  about  the  year  1777,  and  the  war  terminated  in  1783, 
at  which  time  he  was  about  six  years  of  age.  I  am  of  opini^m 
that  independently  of  the  existence  of  Peter  Shultze  of  Warren, 
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it  would  have  been  competent  for  the  defendant  to  show  that 
th&  lessor  of  the  plaintiff,  Peter  Shultze  of  Bhinebeck,  was  not 
the  patentee,  and  had  no  title  merely  from  the  adventitions  cir« 
ofunstaDce  of  a  similarity  of  name  with  the  patentee  to  recoTer 
possession  of  the  premises.  This  opinion,  it  appears  to  me,  is 
warranted  by  the  nnanimoos  judgment  of  the  court  in  Jade9on 
T.  Stanley,  10  Johns.  133  [6  Am.  Dec.  319]. 

In  the  subsquent  case  of  Jackscn  v.  HdH,  12  Johns,  77  [ante, 
280],  though  I  took  no  part  in  that  decision  having  been  unavoid- 
ably absent  when  it  was  argued,  I  understand  from  the  opinion 
expressed,  that  it  was  not  intended  to  shake,  much  less  to  oyer- 
role  the  prior  decision  in  Jackson  y.  Stanley,  The  identity  of 
a  grantor  in  many  cases  is  a  latent  ambiguity.  The  deed  is^  on 
the  &oe  of  it,  free  from  ambiguity,  the  extrinsic  or  collateral 
matter  out  of  the  instrument,  produces  the  ambiguity.  The 
case  commonly  put  is,  where  there  are  two  persons  of  the  same 
name,  to  both  of  whom  the  description  in  the  deed  is  equally 
applicable,  parol  proof  is  then  resorted  to,  to  show  to  which  of 
the  two  the  deed  was  intended  to  be  given:  Lord  Oheneye^a  case, 
7  Co.  Bep.  68  b,  is  the  earliest  case  on  the  subject,  and  has 
never  been  doubted.  I  cannot  think  it  was  necessary  for  the 
defendant  to  prove  that  there  were  two  persons  in  existence  at 
the  time  of  the  trial  of  the  name  of  Peter  Shultze,  in  order  to 
be  let  in  to  show  that  the  lessor  of  the  plaintiff  was  not  the 
patentee.  There  undoubtedly  was  such  a  man  who  served  in 
the  army  of  the  United  States,  in  the  line  of  this  state.  This 
is  proved  by  the  letters  patent;  then  why  was  it  not  admissible 
to  the  defendant  to  show  that  Peter  Shultze,  of  Bhinebeck,  was 
a  different  man?  It  seems  to  me  that  the  proof  that  there  was 
another  Peter  Shultze  living  at  the  time  of  the  trial  was  making 
no  progress  in  disaffirming  the  pretension  set  up  by  the  plaintiff 
that  his  lessor  was  the  patentee,  when  it  clearly  appeared  that 
this  Peter  Shultze  could  not  possibly  be  the  patentee;  the  only 
effect  of  this  was  to  show  what  required  no  proof,  that  there 
are  many  persons  in  the  state  of  the  same  christian  and  sur- 
name. 

In  this  action  whenever  the  plaintiff  introduces  a  deed  con* 
veying  the  premises  to  a  person  of  the  name  of  his  lessor,  it  is 
prima  fade  evidence  that  the  lessor  in  the  real  grantee.  The 
burden  of  disproving  this  and  repelling  the  presumption  is 
thrown  on  the  defendant,  and  he  may  prove  that  the  deed  was 
granted  to  a  different  person  of  the  same  name.  If  it  be  not 
so,  than  any  man  who  can  find  a  deed  on  record  to  a  person  of 
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the  same  name  may  use  it  for  very  mischieTons  porposes.  If 
the  plaintiff  is  not  the  patentee,  then  he  has  no  title  to  the  lot; 
and  may  not  the  defendant  who  is  in  possession,  and  can  pro- 
tect himself  against  every  one  but  the  trae  owner,  show  all  the 
necessary  facts  to  make  oat  that  the  lessor  has  no  title  to  the 
premises  ?  Such  proof  does  not  vary  or  contradict  the  deed, 
but  is  perfectly  consistent  with  it.  It  admits  the  grant  to  have 
been  correct,  but  shows  that  the  lessor  is  not  what  he  assumes 
to  be,  the  person  to  whom  it  was  made,  and  that  he  has  no  right, 
not  being  the  patentee,  to  turn  the  defendant  out  of  possession. 
Without  being  influenced  at  all  by  the  evidence  that  there 
was  another  Peter  Shultze  in  existence  at  the  time  of  the  trial, 
or  a  few  years  before,  my  opinion  proceeds  on  the  ground  that 
the  lessor  of  the  plaintiff  is  proved  not  to  be  the  patentee,  and 
I  hold  that  proof  to  have  been  conectly  given. 

Thompson,  C.  J.  I  concur  in  giving  judgment  for  the  defend- 
ant. I  had  come  to  a  different  conclusion,  supposing  that  this 
case  could  not  be  distinguished  from  the  case  of  Jackmm  v. 
EaH,  12  Johns.  77  [ante,  280].  But  as  I  dissented  from  the 
opinion  of  the  court  in  that  case,  and  my  brethren,  who  were 
parties  to  it,  thinking  it  is  not  in  the  way  here,  I  feel  no  hesita- 
tion in  saying  the  plaintiff  is  not  entitled  to  recover.  I  put  it  on 
the  ground,  however,  that  neither  Peter  Shultze,  the  lessor  of 
the  plaintiff,  nor  the  other  Peter  Shultae  mentioned  in  the  ease, 
was  the  person  intended  as  the  patentee;  it  appearing  by  the 
case,  without  entering  particularly  into  the  testimony,  that  the 
latter  was  not  bom  at  the  commencement  of  the  revolution, 
and  the  former  not  coming  within  the  description  of  the  per- 
sons mentioned  in  the  act  of  the  legislature,  under  which  the 
patent  was  issued,  and  to  which  it  refers.  That  the  identity  of 
the  patentee  is  a  matter  that  may  be  inquired  into  in  this  col- 
lateral way,  is  settled  by  the  case  of  Jackson  v.  Stanley^  10  Johns. 
186  [6  Am.  Dec.  319],  and  which  case,  I  understand,  it  was  not 
intended  to  overrule  by  the  decision  in  Jaokson  v.  Hart.  An 
inquiiy  as  to  the  identity  of  the  patentee  does  not  in  any  man- 
ner contradict  or  make  void  the  patent;  nor  does  it  imply  that 
there  is  not  a  person  in  esse  capable  of  taking  under  the  grant. 
It  only  goes  to  show  that  the  person  claiming  to  be  the  patentee 
was  not  such  person.  If  it  should  appear  that  he  was  the  per- 
son intended,  the  inquiry  must  there  stop.  If  the  commission- 
ers of  the  land-office  had  mistaken  their  powers,  and  made  a 
grant  to  a  person  not  coming  within  the  description  in  the  act, 
and  the  patent  was  sought  to  be  vacated  on  that  ground,  thars 


Feb.  1816.]  Jackson  t;.  Delanot.  403 


can  be  no  doubt  ihat  it  must  be  done  by  0ome  dizeot  judicial 
proceeding.  But  an  inqoiiy  into  the  identity  of  a  patentee 
iroold  not  come  within  the  scope  of  a  scire  faoiaa.  This  can 
only  arise  when  some  person  comes  forward  to  assert  a  right 
under  the  patent;  it  is  then,  and  then  only,  that  it  can  be  ob- 
jected to  him  that  he  is  not  the  patentee,  although  he  may  haye 
the  same  name.  It  is  altogether  a  mistake  that  such  an  inquiry 
is  an  attempt  to  vacate  the  patent.  It  leaves  it  in  full  force 
and  effect,  according  to  its  original  intention  and  operation. 
This  is  not  a  naked  grant  to  Peter  Shultze.  The  patent  refers 
to  the  act  under  which  it  was  issued,  containing  a  description 
of  the  persons  intended  to  be  embraced  within  the  bounty  of 
the  legislature.  This  may  be  considered  as  matter  of  descrip- 
tion adopted  by  the  patent,  and  which  necessarily  opens  the 
door  to  let  in  the  inquiry  whether  the  person  claiming  to  be  the 
patentee  answers  such  description.  The  identity  of  the  grantee, 
as  well  as  of  the  thing  granted,  must,  generally  speaking,  par- 
take more  or  less  of  a  latent  ambiguity,  explainable  by  testi- 
mony dehors  the  grant.  It  cannot  be  that  this  inquiry  is 
restricted  to  the  single  case  of  ambiguity  occasioned  by  there 
appealing  to  be  two  persons  bearing  the  name  of  the  patentee. 
I  can  discover  no  sound  reason  for  such  restriction,  and  I  am 
persuaded  that  the  rule  thus  understood,  is  too  limited  to  meet 
all  the  cases  that  may  arise,  necessarily  requiring  its  applica- 
tion. 

It  is,  therefore,  upon  the  broad  ground  that  it  is  always  open 
to  a  defendant  in  ejectment  to  show  that  the  lessor  of  the 
plaintiff  is  not  the  person  intended  by  the  patent  under  which 
he  sets  up  his  daim,  although  he  may  bear  the  same  name,  that 
I  oononr  in  the  judgment  for  the  defendant. 

Judgment  for  the  defendant. 
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iiZJaumomptm.} 

wmoL  MoBTOAOSB. — ^Where  a  mortgngo  gave  the  moKtgmfis  a 
li^t  of  entry  on  default,  and  after  f orf eitore  a  jqdgnwnt  was  obtaiDad 
on  the  bond  agaanat  the  mortgagor  and  the  devisee  of  the  debt  entered 
vnder  a  lale  upon  execntion,  after  an  irregular  reviTal  of  the  judgment^ 
and  nnder  the  mor^pBge,  it  wae  held  that  the  mortgage  wae  a  enfficient 
pteteotion  of  the  pneeeaiion  of  the  devisee  againet  ejectment  by  one  daim* 
iQg  mder  the  mor^pigor. 
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Ko  IiCPBAaBifBNT  OF  ScDUl  Faoiab  Oollaxkballt.^A  sekre  /aeku  to  terxye 
a  Judgment^  imgaUoAj  inned,  or  an  eseoatioii  inned  after  ihottetatofy 
time,  withoat  sdre/acku^viYmdMB  only,  and  oaonot  be  caDed  in  qnea- 
tion  in  a  ooUateral  aetion^  to  aa  to  defeat  the  title  of  a  pfuohaaer  nnder 
the  ezeontion. 

DnoBipnoN  nr  8HXBinr*8  Dna— In  a  sheriff's  deed  the  land  sold  most  be 
described  with  roMonable  certainty;  aooordin^y  nothing  will  piaa  under 
the  general  clause,   'aU  other,  the  land,  etc.,  of  the  defendant." 

IdonrATioK  ovxB,  Vonx — ^In  a  deriaee  of  "  aU  the  real  and  persaoal  estata*' 
of  the  testator,  a  limitation  over  in  case  the  devisee  should  die  without 
diqmsingof  thesame^  is  void;  as  the  word  "estate"  vested  a  lee  in  the 
first  devisee. 

AnaBimsziT  whiv  Voii>. — ^An  attornment  to  one  who  enters  npom  Isnd 
withoat  titie,  is  Toid,  and  such  entry  andattonmient  are  not  a  disseisin 
or  onster  to  create  an  advene  possesion  in  the  one  so  entering. 

Tmon  Ebtati  xnnatM  Gmsvull  Claubb.— A  trost  estate  will  psaa  nadsra 
general  danae  in  a  will  relating  to  the  realty,  nnless  the  intsntaon  of  the 
testator  appear  from  the  will  to  be  otherwiseu 

Ebbob  to  the  supreme  court.  Ejectment.  The  facts  appear- 
ing from  the  special  verdict  are :  William  Alexander ,  commonly 
called  Lord  Stirling,  being  seised  of  a  certain  tract  of  land  of 
which  the  premises  in  question  formed  a  part,  executed  to  Ann 
Waddell  a  mortgage,  dated  December  20, 1770,  to  secure  several 
debts  due  her.  The  lands  mortgaged  comprised  certain  specifio- 
aUy  described  tracts,  and  **  all  other  the  lands,  tenements,  and 
hereditaments,  belonging  to  said  William,  earl  of  Sterling, 
within  the  province  of  New  York.''  The  premises  in  question 
were  not  particularly  described,  but  passed  under  this  general 
clause.  In  1771,  Ann  Waddell  obtained  judgment  on  two  of 
the  bonds  recited  in  the  mortgage,  and  had  the  same  docketed. 
In  1773,  she  died,  and  bj  her  will  directed  her  executors,  among 
other  things,  to  collect  **  all  outstanding  debts  of  every  kind," 
and  her  estate  in  certain  patents,  **  and  elsewhere,  whatsoever 
and  wheresoever,  to  be  turned  into  money  and  equally  dis- 
tributed among  her  five  children,  share  and  share  alike,  who 
were  to  be  tenants  in  common  in  fee  of  the  realty,  until  such 
sale  and  distribution  be  made.''  The  executors  of  Ann  Waddell 
revived  the  judgment  against  Lord  Stirling  by  a  scire  /acioM 
taken  out  in  1775,  and  he  having  died  in  1783,  the  judgment 
was  revived  against  his  heirs,  who  were  summoned,  but  not 
against  his  wife.  The  heirs  allowed  a  default  to  be  entered  and 
the  lands  were  sold  at  sheriff's  sale  to  John  Taylor,  to  whom  a 
deed  was  executed,  conveying  several  particularly  described 
tracts,  **  and  also,  other  the  lands,  tenements  and  hereditaments, 
whereof  the  said  William,  earl  of  Sterling,  was  seised  on  the 
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said  tweniy-eizth  of  June,  1771,  or  at  any  time  afterwards  within 
the  oounfy  of  Ulster,  whether  held  in  eeveralty  or  in  coouuon 
with  others."  Under  this  general  clause  the  premises  in  ques- 
tion were  included. 

Lord  Stirling,  by  his  will  dated  in  1780,  devised  all  his  real 
and  personal  estate  whatsoever  to  his  wife,  Sarah,  to  hold  the 
same  to  her,  her  executors,  etc. ;  and  in  case  of  her  death,  with- 
out disposing  of  the  same  by  grant  or  devise,  then  over  to  his 
daughter  Catharine.  Sarah  died  in  1805,  having  devised,  after 
certain  pecuniary  legacies,  all  the  residue  of  her  estate  whatso* 
ever,  real  and  personal,  in  possession  or  action  to  Livingston 
and  Clarkson  in  trust  for  her  daughter  Catharine,  during  her 
life,  and  then  over  to  her  children.  These  trustees  were  the 
lessors  in  this  action. 

It  further  appeared  that  Taylor  was  the  husband  of  one  of 
Ann  Waddell's  daughters,  and  had  taken  a  release  of  the  in- 
terest of  three  other  of  her  children;  that  at  the  time  of  the 
mortgage  to  Ann  Waddell  there  were  several  tenants  in  pos- 
session under  Lord  Stirling,  all  of  whom,  in  1790,  attorned  to 
Taylor,  since  which  time  they  have  held  under  him  and  his 
heirs. 

The  court  below  gave  judgment  for  the  defendants^  heirs  of 
Taylor. 

J.  Duer  and  Henry  ^  for  the  plaintiff  in  error. 
OaJdey  and  Van  Buren,  contra. 

KxHT,  Chancellor.  The  premises  in  question  were  originally 
owned  by  Lord  Stirling,  and  the  lessors  of  the  plaintiff  claim 
title  under  him.  The  defendants  set  up  title  under  a  mortgage 
which  Lord  Stirling  executed  to  Ann  Waddell,  in  1771.  A 
part  of  the  debt  secured  by  the  mortgage  was  prosecuted  at 
taw,  to  judgment  and  execution,  and  John  Taylor,  under  whom 
the  defendants  held,  tooh,  as  purchaser,  a  sheriff's  deed  of  the 
premises  under  the  execution;  and  he  was  also  at  the  same 
time  entitled  under  the  will  of  Ann  Waddell  to  two  fifths  of 
her  estate.  If  Taylor  acquired  a  title  under  the  sheriffs  deed, 
or  was  entitled  to  the  land  under  the  will,  the  lessors  of  the 
plaintiff  cannot  recover.  There  is  nothing  in  the  case  to  war- 
rant an  inference  that  the  mortgage  has  been  satisfied  or  dis- 
charged; and  in  respect  to  the  questions  arising  under  the 
special  verdict,  it  is  to  be  considered  as  a  subsisting  incum- 
brance. 

I  am  induced  to  think  that  the  title  set  up  by  the  defendants 
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under  the  sheriffs  deed  cannot  avail  them.  Two  objections 
are  made  to  that  title:  1.  That  the  scire  facias  reviving  the 
judgment  was  not  duly  directed  and  served;  and,  2.  That  the 
premises  were  not  duly  sold  by  the  sheriff.  Of  these  objeo* 
tions  one  appears  to  be  solid,  and  other  not. 

1.  The  scire  facias  was  directed  to  the  heirs  of  Lord  Stirling, 
and  served  on  them;  but  that  service  was  of  no  use,  for  they 
took  nothing  by  descent.  Lady  Stirling  was  the  devisee  of  the 
real  estate,  and  she  was  consequentiy  the  tenant  of  the  freehold, 
and  ought  to  have  been  the  party  to  the  writ.  It  was  the  same 
thing  as  to  her  rights,  as  if  execution  had  issued,  and  the  lands 
been  sold  on  the  dormant  judgment  against  Lord  Stirling 
without  any  revival  by  scire  facias. 

Still  I  take  the  law  to  be  that  even  the  omission  altogether  of 
the  scire  facias  will  not,  as  of  course,  render  void  a  sale  under 
the  execution.  An  execution  issued  on  a  judgment  after  a  year 
and  a  day,  vrithout  revival,  has  been  held  to  be  voidable  only, 
and  a  justification  to  the  party  under  it  until  set  aside:  8  CaL 
270;  8  Johns.  866.  The  scire  facias  is  intended  as  notice  to  a 
party  to  show  cause  why  execution  should  not  issue,  and  to  give 
him  an  opportunity  to  plead  payment,  or  other  discharge;  and 
if  it  be  omitted  in  a  case  requiring  it  he  would,  no  doubt,  be 
entitied  to  relief  on  proper  application.  But  in  this  case  the 
execution  has  been  permitted  to  stand  to  this  day  without  being 
regularly  questioned  by  Lady  Stirling  or  her  representatives. 
She  lived  seventeen  years  after  the  execution  had  been  thus 
irregularly  issued,  and  it  cannot  but  be  presumed  that  the  serv- 
ice of  the  scire  facias  on  her.  daughters  came  seasonably  to  her 
knowledge;  and  even  ten  years  have  elapsed  since  her  death, 
ttud  no  attempt  appears  to  have  been  made  by  her  heirs  or  de- 
visees to  set  it  aside. 

I  presume  that  the  supreme  court  would  not  now  sustain  a 
motion  to  set  aside  the  execution  for  irregularity,  after  so  great 
a  lapse  of  time.  That  court  has  once  said,  Thompson  v.  Skinner^ 
7  Johns.  556,  that  after  the  lapse  of  twenty  years,  no  judicial 
proceeding  whatever  ought  to  be  set  aside  for  irregularity,  and 
it  has  been  denied  in  other  courts  even  after  twelve  years:  2 
Bay,  338.  The  obligation  is  infinitely  stronger  when  the  attempt 
is  made  to  question  the  regularity  of  the  execution,  and  to  set  aside 
the  tide  under  it,  in  this  collateral  action.  The  regularity  of 
the  revival  of  the  judgment  by  the  scire  facias  was  not  the  point 
in  issue  in  this  cause.  It  was  held  in  the  supreme  court  1 1 
Pennsylvania,  in  Heister  v.  Foriner,  2  Binn.  40  [4  Am.  Dec.  417], 
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Uwt  a  judgment  xemed  by  adre/aciaa,  after  a  year  and  one  day, 
upon  one  nihil  only,  which  is  the  same  as  no  snmmonSy  may  be 
set  aside  for  ixregolarity,  or  reversed  on  error,  but  that  the 
irregularity  cannot  be  noticed  collaterally  in  another  suit;  and 
that  eren  if  the  judgment  should  for  that  cause  be  reversed,  or 
set  aside,  a  purchaser  at  a  sheriffs  sale  would  hold  the  land. 
A  similar  doctrine  was  laid  down  by  Lord  Bedesdale  in  BenneU 
T.  HfimiU,  2  Sch.  &  Lef .  666,  where  it  was  held  that  a  purchaser 
under  a  decree  should  not  be  affected  by  error  in  the  decree, 
in  its  not  having  given  a  day  to  an  infant  defendant  to  show 
cause. 

This  doctrine  appears  to  me  to  be  very  reasonable,  and  con- 
ducive to  the  public  good.  It  is  intended  to  impose  upon  par- 
ties the  necessity  of  looking  into  mistakes  in  proceedings  before 
they  become  stale  and  forgotten;  and  it  tends  to  quiet  purchas- 
ers by  giring  security  to  judicial  titles.  The  first  objection, 
therefore,  to  Taylor's  title  under  the  execution  from  the  want  of 
a  r^^ular  revival  of  the  judgment  by  acire  facias^  falls  to  the 
ground. 

2.  The  next  obligation  is,  that  the  premises  did  not  pass  by 
the  sheriff's  deed;  and  here  I  think  the  objection  is  well  taken. 

The  sheriff's  deed  contains  all  the  evidence  we  have  of  the  sale; 
and  it  recites,  that  by  virtue  of  the  execution,  the  sheriff  seized 
the  tracts  and  parcels  of  land  therein  mentioned  and  described, 
and  that  he  exposed  the  same  separately  to  sale,  and  sold  each 
of  them  to  John  Taylor  for  fifty  pounds,  making  in  the  whole 
one  hundred  pounds.  It  then  states,  that  by  virtue  of  the  exe- 
cution, and  in  consideration  of  the  said  one  hundred  pounds,  he 
conveyed  the  said  two  tracts  of  land  by  metes  and  bounds  to 
John  Taylor.  The  deed  then  adds,  by  a  general  clause,  these 
words:  **  and  also  all  other  the  lands,  tenements  and  heredita- 
ments, whereof  the  said  William,  Earl  of  Stirling,  was  seised 
within  the  county  of  Ulster."  It  was  under  this  general  clause 
that  the  premises  were  intended  to  be  conveyed,  whereas  it 
would  appear  from  the  deed  that  the  levy,  and  the  exposure  to 
sale,  and  the  price  bid,  applied  only  to  the  pieces  or  parcels  of 
land  which  were  therein  mentioned  and  described.  It  appears 
to  me  to  be  altogether  inadmissible,  that  the  property  of  a  de< 
fendant  should  be  swept  away  on  execution,  in  this- loose,  unde< 
fined  manner.  It  would  operate  as  a  great  oppression  on  the 
debtor,  and  lead  to  the  most  odious  and  fraudulent  speculations. 
No  person  attending  a  sheriff's  sale  can  know  what  price  to  bid 
or  how  to  r^golate  his  judgment,  if  there  be  no  specific  or  cer« 
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tain  desigiiation  of  the  property.  In  this  case  the  pnoe  mm 
giren  for  the  land  described,  and  not  for  lands  which  we  are  to 
presume  were  then  wholly  and  equally  unknown  to  the  sheriff 
and  the  purchaser.  It  was  the  same  ilung  to  the  purchaser  as 
if  no  such  land  existed. 

To  tolerate  such  judicial  sales  would  be  a  mockery  of  justice. 
It  ought  to  be  receiyed  as  a  sound  and  settled  prindpley  that 
the  sheriff  cannot  sell  any  land  on  ezecutiony  but  such  as  the 
creditor  can  enable  him  to  describe  with  reasonable  certainty; 
so  that  the  people  whom  the  law  invites  to  such  auctions, 
may  be  able  to  know  where  and  what  is  the  property  they  are 
about  to  purchase.  Perhaps  the  case  may  be  different  if  the 
description  in  the  mortgage  be  general,  and  the  mortgagee  sells 
under  a  power,  and  the  mortgagor  will  not  come  forward  at  the 
sale,  and  point  out  aud  ideotify  the  lands.  The  sale,  in  such  a 
case,  depends  upon  the  contract  of  the  parties;  but  sales  by  pro- 
cess of  law  are  under  the  protection  of  rules  established  for  the 
common  safefy;  and  I  see  no  possible  ground  to  hesitate  con- 
cerning the  policy  or  justice  of  the  rule  in  this  case.  The  title, 
therefore,  set  up  by  the  defendants,  under  the  sheriff's  deed, 
totally  fails. 

8.  There  was  another  ground  of  defense  mentioned  and  dis- 
cussed upon  the  argument;  and  that  was,  the  existence  of  an 
adverse  possession  of  twenty  years,  sufficient  to  toll  the  plaint- 
iff's  entry.  From  the  time  that  Miller  and  the  other  tenants 
surrendered  their  possession  to  Taylor,  to  the  time  of  bringing 
the  suit,  above  twenty  years  had  elapsed,  and  if  the  statute  of 
limitations  had  began  to  run  from  the  time  of  that  surrender, 
the  lessors  of  the  plaintiff  would  undoubtedly  have  been  barred. 
But  it  did  not  begin  to  run,  for  reasons  which  I  shall  presently 
mention.  It  has  been  urged,  that  there  was  a  suspension  of  the 
.statute  by  reason  of  coverture,  rights  in  remainder,  etc. 

.This,  however,  is  a  mistake.  There  was  no  disability  on  the 
-part  of  Lady  Stirling,  and  she  ovmed  the  whole  estate,  in  fee, 
under  her  husband's  will,  at  the  time  of  Taylor's  entry.  The 
devise  to  her  was  of  '*  all  the  real  and  personal  estate  whatso- 
ever/' etc.;  the  word  estate  here  carried  a  fee;  and  the  further 
provision  in  the  wUl,  that  if  she  died  **  without  giving,  devis- 
ing, selling  or  assigniTig  it,"  etc.,  the  estate  shotdd  go  to  his 
daughter,  Catharine  Duer,  vras  not  a  good  limitation  by  vray  of 
executory  devise,  as  such  a  limitation  was  repugnant  to  the 
power  to  sell,  and  consequently,  void.  This  was  the  decision 
of  the  supreme  court  in  Jackson  v.  BuU,  10  Johns.  19  [6  Am. 
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Dec.  321],  and  nothing  has  been  nxged  to  show  why  that  deda- 
ion  is  not  to  be  regarded  as  corzeot.  Lady  Stirling  was,  then, 
the  owner  of  the  equity  of  redemption,  and  HiUer  was  her 
tenant,  at  the  time  of  the  surrender  of  the  possession  to  Taylor. 
But  the  reason  why  the  statute  of  limitations  did  not  then  begin 
to  run  against  her,  is  this:  that  the  surrender  was  not  of  itself, 
and  without  reference  to  the  title  of  Taylor,  a  disseisin  or  ouster 
sufficient  to  set  the  statute  in  motion.  There  is  no  fact  found 
by  the  special  yerdict  amounting  to  an  ouster,  unless  it  be  what 
is  termed  in  the  case  the  attornment  of  the  tenants,  in  acknowl- 
edging to  hold,  or  accepting  leases  under  Taylor,  instead  of 
Ijady  Stirling.  But  unless  Taylor  was  lawfully  entitled  to  the 
XK>6se8sion,  this  attornment  could  not,  in  any  way,  prejudice  the 
Tights  of  Lady  Stirling,  and  it  was  of  itself  nuU  and  void.  The 
fltatute  on  this  subject  declares,  that  no  attornment  of  a  tenant 
to  a  stranger  shall  be  construed  in  any  wise  to  hare  changed, 
altered  or  affected  the  possession  of  the  landlord,  except  the 
same  be  made  with  the  consent  of  the  landlord,  or  in  pursuance 
of  a  judgment,  or  made  to  a  mortgagee,  etc.  This  brings  us  to 
the  last  and  main  question  in  the  case,  and  that  is,  can  Taylor's 
entry  be  protected  under  the  mortgage  from  Lord  Stirling  to 
Mrs.  Waddell  ?  Eyeiy  other  point  of  defense  having  failed,  the 
whole  cause  turns  upon  the  solution  of  this  interesting  question. 
The  will  of  Mrs.  Waddell  sets  out  with  a  declaration  that  she 
disposes  of  her  whole  estate,  real  and  personal;  and  after  some 
specific  legacies,  she  directs  her  executors  to  collect  all  her  out- 
standing debts;  and  that  all  the  rest  of  her  estate  in  Harden- 
berg's  patent  and  elsewhere,  whatsoever  and  wheresoever,  be 
turned  by  them  into  money,  and  be  equally  distributed  among 
her  five  children,  share  and  share  alike,  **  who  are  to  be  tenants 
in  common  in  fee  of  the  realiy,  until  such  sale  and  distribution 
be  made.''  It  is  very  clear  to  me  from  this  will  that  Mrs,  Wad- 
dell did  not  intend  to  die  intestate,  as  to  any  part  of  her  estate. 
She  did  not  intend  that  her  eldest  son,  William,  and  whom  she 
^videntiy,  in  the  same  will,  rebukes  for  his  disobedience,  should 
inherit  any  part  of  her  estate  whatsoever,  as  heir  at  law,  in 
preference  or  in  exclusion  of  her  other  children.  She  meant 
that  the  mortgage  debt  of  Lord  Stirling  should  go  as  the  rest 
of  her  estate  went.  She  probably  knew  nothing  of  the  distinc- 
tion between  a  beneficial  interest  in  the  mortgage  debt,  and  a 
-dry,  technical,  legal  estate  in  the  mortgaged  premises.  If  the 
distinction  was  known  to  her,  she  never  intended  that  her  eldest 
«on  should  avail  himself  of  it.    If  the  mortgage  was  personal 
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estate,  she  meant  that  the  ezecuiora  should  take  and  distribat^ 
it;  and  if  it  was  real  estate,  capable  of  enjoyment,  and  of  being' 
devised  as  such,  she  meant  it  to  go  as  part  of  the  realty  to  her 
fiye  children  equally,  as  tenants  in  common.  There  is  no  doubt 
in  my  mind  that  this  is  the  fair  and  obvious  intention  of  the 
will;  for  the  language  is  plain  and  unambiguous,  and  there  is 
no  provision  inconsistent  with  this  intention. 

We  are,  however  here  met  with  a  difficulty  which  is  supposed 
to  be  insuperable,  and  on  which  the  main  stress  of  theazgumeni 
on  the  part  of  the  plaintiff  was  laid.  It  is  admitted  that  the 
words  of  the  will  are  sufficient  to  pass  to  the  five  children  all 
the  real  estate  which  Mrs.  Waddell  held  in  her  own  right;  but 
it  is  said  to  be  a  settled  rule  of  law  in  the  construction  of  wiUs^ 
that  general  words,  such  as  lands,  tenements  and  hereditaments^ 
the  realiy,  or  other  words  particularly  appropriated  to  real  es- 
tate, vrill  not  cany  an  interest  in  land  which  the  testator  holds 
as  mortgagee  or  trustee;  that  unless  the  will  specially  refers  to 
such  an  interest,  it  will  not  pass  by  the  usual  devise  of  the  real 
estate;  and  that  though,  strictly  and  technically  speaking,  the 
mortgagee  has  a  legal  estate  in  fee  in  the  mortgaged  premises, 
yet  that  estate  must  descend  as  undevised  property  to  the  heir 
at  law,  rather  than  pass  with  the  rest  of  the  estate  by  such  gen* 
eral  words. 

If  this  be  the  rule  of  law,  whatever  we  may  think  of  it,  we  are 
bound  to  obey  it.  On  this  point  I  fully  agree  with  the  learned 
counsel  for  the  plaintiff.  No  man  feels  more  strongly  than  I  do 
the  duty  incumbent  on  eveiy  member  of  this  court  to  declare  the 
law  truly  and  strictly  in  all  our  judicial  decisions.  We  sit  here, 
not  as  a  branch  of  the  legislature,  but  as  a  court  of  justice,  and 
we  must  not  in  any  case  set  up  the  authority  of  ourovm  "right 
reason,''  as  paramount  to  the  law  which  we  are  sworn  to  admin- 
ister. But  it  is  unnecessary  to  press  these  reflections.  I  have 
satisfied  myself,  and  perhaps  I  may  be  able  to  satisfy  others,  that 
the  rule  of  law  is  not  as  was  stated  on  the  part  of  the  plaintiff, 
but  the  rule  is  that  the  same  words  in  a  will  which  will  cany 
any  other  estate,  will  cany,  also,  the  legal  estate  held  in  tcuai 
under  a  mortgage. 

The  latter  is,  upon  the  whole,  the  most  convenient  rule, 
though  I  admit  it  cannot  be  vezy  material  as  it  respects  the  in- 
terest of  parties,  which  way  iJie  rule  is  settled,  for  whoever 
takes  a  trust  estate,  whether  it  be  the  heir  by  descent,  or  the 
devisee  by  will,  he  must  take  it  as  trustee  merely,  and  is  equally 
responsible  in  the  one  capacity  as  the  other.     But  if  the  publie 
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intereet  is  not  mucli  concerned  in  settling  the  mlCy  there  is  the 
less  reason  for  refusing  to  construe  the  ivords  of  will  according 
to  their  ordinary  meaning.  Lord  Bosslyn  has  said,  5  Yes.  839, 
that  it  would  be  more  convenient  that  trust  estates  should  pass 
by  general  words,  because  it  is  more  convenient  for  those  who 
are  concerned  in  the  trust  to  find  the  devisee  than  the  heir;  and 
if  this  be  the  case  in  England  the  convenience  is  vastly  increased 
with  us;  because  in  England  the  eldest  male  is  alone  the  heir  at 
law,  but  with  us  all  the  children,  male  and  female,  inherit  to- 
gether. And  if  the  beneficial  interest  in  the  mortgage  debt  is 
given  to  the  devisee,  the  inducement  is  still  stronger  to  give  him 
the  legal  estate,  for  why  should  the  legal  and  beneficial  interest 
in  the  mortgage  premises  be  unnecessarily  separated?  What 
possihle  use  would  there  be  in  aUowing  the  legal  estate  in  the 
mortgage  to  descend  in  this  case  to  William  Waddell,  the  heir 
at  law,  when  he  would  as  heir  be  only  a  mere  naked  trustee  for 
those  who  were  entitled  to  the  beneficial  interest  in  the  mort- 
gage debt  under  the  will  ?  It  would  be  far  better,  on  the  score 
of  convenience  and  simplicity,  to  let  the  legal  and  equitable  in- 
terest under  the  mortgage  go  together,  as  they  in  fact  existed 
together  in  the  person  of  Mrs.  Waddell  at  the  time  of  her 
d^kth. 

The  rule,  as  now  settled,  is  this,  that  trust  estates  will  pass 
by  the  usual  general  words  in  a  will  passing  other  estates,  un- 
less it  is  to  be  collected  from  the  expressions  in  the  will,  or  the 
purposes  and  objects  of  the  testator,  that  it  was  his  intention 
they  should  not  pass.  This  was  the  rule  as  declared  by  Lord  Ch. 
Eldon,  in  Braybroke  v.  Inskip^  8  Yes.  407,  after  much  examina- 
tion and  reflection.  In  that  case  A.  held  land  in  trust,  and  by 
will  devised  all  his  real  and  personal  estate  whatsoever,  etc.,  to 
his  wife,  and  it  was  held  by  the  master  of  the  rolls,  and  after- 
wards by  the  lord  chancellor,  that  the  legal  estate  in  the  trustee 
passed  by  this  general  devise.  The  lord  chancellor  said  this 
was  a  question  of  intention  of  the  testator,  and  the  weight  of 
convenience  was  in  favor  of  the  rule.  The  will  was  large 
enough,  and  there  were  no  expressions  in  it  authorizing  a  nar- 
rower construction,  and  no  purpose  inconsistent  with  an  inten- 
tion to  pass  the  trust  estate  to  the  devisee.  He  said  there  was 
no  case  establishing  a  different  rule;  and  that,  if  there  was  any 
such  case,  he  would  abide  by  it.  The  rule  according  to  the  old 
eases  unquestionably  was,  that  a  trust  estate  would  pass  by  gen- 
eral words. 

This  is  the  final  decision  in  the  English  courts,  on  the  very 


412  Jackson  v.  Delanot.  piew  York, 


point  whioh  has  been  xaased  and  disoussed  in  ihis  place;  and 
after  the  decided  opinion  of  so  laborious  and  able  a  lawyer  as 
Lord  Eldon,  we  may  well  doubt  whether  the  learned  counsel 
for  the  plaintiffs  have  not  been  mistaken  in  their  apprehension 
of  the  rule  of  law.  It  is  admitted,  on  all  bandu,  that  a  mort- 
gagee holds  the  mortgaged  lands  in  trust;  and  when  it  is  said 
that  a  devisee  of  real  property  will  ordinarily  pass  a  trust 
estate,  all  the  cases  consider  it  as  applying  as  well  to  a  mort- 
gagee as  to  any  other  trustee;  and  indeed,  it  applies  the  stronger 
to  that  case  when  we  find  that  the  devise  does  actually  pass  the 
beneficial  interest  in  the  mortgage  debt. 

The  case  of  Boe  ex  dem.  Beade  v.  Beade,  8  T.  B.  118,  in  the 
K.  B.  declares  the  same  rule.  A.,  having  estates  of  his  own, 
and  having  another  estate  which  he  held  as  a  mere  naked  trostee, 
without  any  interest,  devised  all  his  estate,  whatsoever  and 
wheresoever,  after  payment  of  debts  and  legacies.  The  ques* 
tion  was  here  between  the  heir  and  devisee,  which  of  them 
took  the  trust  estate,  and  the  K.  B.  put  it  entirely  on  the  ground 
of  intention.  The  general  words  seem,  both  by  the  counsel 
and  the  court,  to  have  been  admitted  to  be  sufiioient  to  pass  tha 
trust  estate,  bat  as  the  testator  had  here  charged  all  his  lands 
devised  with  the  payment  of  debts  and  l^acies,  it  was  decisive 
evidence  that  he  did  not  intend  to  pass  the  trust  estate  by  that 
will,  because  he  had  no  right  to  charge  it  with  such  payment; 
and  as  the  intention  in  this  case  was  manifest,  for  that  reason, 
and  that  reason  only,  the  trust  estate  was  held  not  to  pass.  So, 
in  another  case,  Exparte  Morgan^  10  Yes.  101,  Lord  Eldon  held, 
that  where  a  mortgagee  had  devised  all  his  real  estate  charged 
with  an  annuity,  it  could  not  be  considered  as  his  intention  to 
pass  the  mortgage  estate,  because  that  estate  was  not  his  own. 
He  only  held  it  in  trust  for  a  special  purpose,  and  he  had  no 
right  to  charge  it  with  an  annuily. 

Here,  then,  we  have  the  decisions  of  the  courts  of  law  and 
equity  in  England,  uniting  in  the  role  as  I  have  stated  it;  and 
if  we  go  back,  as  Lord  Eldon  did,  to  the  old  cases  prior  to  the 
revolution,  and  which  are  to  be  received  strictly  as  authorily, 
we  shall  find  them  containing  and  expounding  the  same  doc- 
trine. 

I  begin  with  the  case  of  Winn  v.  LiiUeton,  1  Yem.  8;  2  Chan. 
Gas.  51,  decided  as  early  as  1681,  by  Lord  Nottingham,  whom 
Sir  Wm.  Blackstone  always  mentioned  with  the  reverence  due 
to  the  father  of  the  English  system  of  equiiy  jurisprudence. 
The  testator  in  that  case  was  seised  of  divers  lands  in  his  own 
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right,  and  direra  lands  in  his  own  right  by  spedfio  designation/ 
and  adds,  or  elsewhere  within  the  kingdom  of  Wales,  and  he 
charged  his  lands  devised  with  a  rent  charge  for  life.  The  ques* 
tion  was,  whether  the  lands  held  in  mortgage  passed  by  the 
will,  and  it  was  held  that  they  did  not,  becanse  it  appeared  not 
to  be  the  testator's  intention,  as  he  made  special  mention  of  his 
own  lands,  and  not  of  the  other.  But  another  and  a  stronger 
reason  was  assigned  by  the  conrt,  and  this  was,  that  the  testa- 
tor had  charged  the  lands  that  passed  by  the  devise  with  a  rent 
ehaige  for  life,  and  he  coold  not  be  thought  so  improvident  as 
to  grant  a  rent  for  so  great  an  estate,  and  of  so  long  a  continu- 
ance as  for  life,  out  of  mortgage  lands,  which  were  eveiy  day 
redeemable.  This  decision  places  the  question,  whether  a  trust 
estate  will  pass  by  general  words,  on  the  same  ground  that  it 
was  placed  by  Lord  Eldon,  one  hundred  a^d  twenty  years  after- 
wards. It  is  a  question  altogether  of  intention,  and  to  be  gath^ 
ered  from  the  scope  and  design  of  the  whole  will.  If  the  inten- 
tion be  not  otherwise  pretty  clearly  expressed,  and  it  be  not 
inconsistent  with  the  nature  of  the  other  provisions  in  the  will, 
the  understanding  is  that  the  trust  estate  will  pass. 

The  case  of  Harlow  v.  Smiih  was  the  next  decision  on  the 
point:  2  P.  Wms.  198.  It  was  decided  in  the  time  of  Lord 
Macclesfield,  in  1723.  The  testator  devised  part  of  his  estate 
to  A.,  and  all  the  rest  and  residue  of  his  estate  to  B.  It  was 
held  by  the  master  of  the  rolls  that  the  land  which  he  held  as  a 
bare  trustee  passed  by  these  latter  words,  for  the  legal  estate 
was  his  estate  in  the  eye  of  the  law;  and  there  was,  it  was  said, 
no  inconvenience  in  tUs  construction,  for  the  devisee  would  be 
equally  a  trustee.  So,  again,  in  the  modem  case,  Ex  parte  Ser* 
ffiaon^  4  Yes.  147,  the  master  of  the  rolls,  afterwards  Lord 
Alvanley  and  Lord  Bosslyn,  were  both  inclined  to  the  opinion 
that  a  mortgage  estate  would  pass  by  general  words  in  a  will, 
such  as  all  the  rest,  residue  and  remainder  of  my  estate,  real 
and  personal,  of  what  nature  or  kind  soever.  In  addition  to 
this  weight  of  authority,  I  might  add  the  opinions  of  Mr.  Butler, 
in  one  of  his  notes  to  Coke  on  Littleton,  Co.  Lit.  203  b,  n.  96, 
and  of  Mr.  Sanders  in  his  note  to  1  Atk.  605,  and  both  these 
vrriters  bestow  some  pains  on  the  question,  and  each  cites  a  case 
to  the  same  effect,  and  not  elsewhere  reported. 

Then  what  are  the  authorities  on  which  the  counsel  for  the 
plaintiff  have  relied?  We  may  well  ask  this  question  after  the 
cases  which  have  been  mentioned,  and  after  Lord  Eldon  has 
said  that  he  knew  of  no  case  against  the  general  rule  which  haa 
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been  stated*  They  rely  in  the  first  place  on  a  loose  obserration 
in  the  case  of  Strode  y.  BusseU,  in  1708,  2  Yem.  621,  in  which 
it  is  stated  to  have  been  agreed  by  the  chancellor,  assisted  by 
the  master  of  the  rolls  and  two  judges,  that  mortgages  in  fee^ 
thongh  forfeited  when  the  will  was  made,  did  not  pass  by  the 
general  words. 

There  is  nothing  in  the  case  to  the  point  but  this  single  ob* 
serration,  and  Mr.  Sanders,  in  the  note  towhichIhaTeallnded» 
says  that  this  case  affords  no  axgument  on  either  side,  as  the 
decree  takes  no  notice  of  any  mortgages  except  those  whereof 
the  testator  had,  after  the  making  of  the  will,  purchased  the 
equity.  The  next  authority,  more  confidently  relied  on,  is  an 
obsenration  of  LordHardwickein  Casbomey.  Scarf e^  1  Atk.  605, 
in  which  he  says  that  by  a  deyise  of  all  lands,  tenements  and 
hereditaments,  a  mortgage  in  fee  will  not  pass,  unless  the  equity 
of  redemption  be  foreclosed.  This  does  not  appear  to  have 
been  the  point  in  the  cause,  and  it  is  rather  to  be  considered  as 
an  extra  judicial  didtu,m\  and  Lord  Eldon  declared,  8  Yes.  436» 
487,  that  he  did  not  belicTe  Lord  H.  ever  said  so.  And  when 
this  dvi^vtti  was  cited  in  another  case,  4  Id.  149,  the  then  solici- 
tor-general, Sir  John  Ifitford,  told  the  court  that  Lord  North- 
ington  and  Lord  Thurlow  had  overruled  that  opinion. 

Another  case  relied  on  by  the  plaintiff's  counsel  is  that  of  the 
DvJce  of  Leed%  v.  Munday^  8  Yes.  848,  in  which  the  master  of 
the  rolls.  Lord  Alvanley,  is  made  to  concurin  opinion  with  Lord 
Hardwicke.  We  find,  however,  that  he  afterwards  declared,  6 
Yes.  841,  note,  that  the  opinion  imputed  to  him  in  this  casewaa 
not  correct;  and  that  he  did  not  mean  to  decide  the  question, 
but  made  a  conditional  decree  on  account  of  his  doubts.  The 
last  case  mentioned  is  that  of  the  AUomey-genenU  v.  BuUer,  6 
Yes.  889,  in  which  Lord  Bosslyn  seems  to  intimate  that  a  trust 
estate  will  npt  pass  by  general  words  in  a  will;  and  yet,  stnmge 
as  it  may  appear,  he  afterwards  said,  8  Id.  437,  tiiat  he  was 
overborne  in  that  case  by  some  observations  of  the  attorn^- 
general,  and  that  his  opinion  was  rather  with  Lord  Eldon. 

On  reading  these  latter  oases,  we  are  almost  involuntarily  led 
to  pause  and  wonder  at  the  eztraordinaxy  and  vezy  unaccount- 
able perplexity,  doubt  and  alternation  of  opinion  which  they 
discover  on  this  point.  The  learned  men  refexred  to  in  these 
cases  do  not  appear  to  me  (with  all  proper  humility  be  it  spoken), 
to  have  examined  this  question  with  the  diligence  or  the  talent 
worthy  of  the  eminent  reputation  they  bear.  If,  indeed,  they 
did,  the  reports  have  done  them  great  injustice.    Lord  Eldon 
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had  studied  the  question  "with  profound  attention,  and  he  showed 
it  to  be  perfectly  clear  and  settled;  but  in  the  other  modem 
^chancery  cases  on  this  point,  we  find  nothing  but  what  tends  to 
•expose  the  ineffioacy  of  legal  learning  and  the  weakness  of  hu- 
man reason. 

I  hare  thus  finished  a  renew  of  all  the  matezial  oases  on  the 
-subject,  and  if  the  court  have  had  the  patience  to  attend  to  this 
<lry  detail,  I  presume  they  must  be  satisfied  that  there  is  no 
technical  rule  of  law  to  withstand  the  intention  of  the  will. 
And  when  Mrs.  Waddell  directed  that  all  the  rest  of  her  estate 
in  Hardenbergh's  patent  and  elsewhere,  whatsoever  and  where- 
soever; should  be  turned  into  money  and  distributed  among  her 
five  children,  who  should  be  tenants  in  common  in  fee  of  the 
realty,  until  such  sale  and  distribution  be  made,  she  intended 
that  her  legal  and  beneficial  interest  in  the  mortgage  debt  and 
premises  should  pass  with  the  rest  of  her  estate.  It  follows 
ihen,  of  course,  that  John  Taylor  was  authorized  to  enter  under 
the  mortgage  in  right  of  his  wife  and  of  Mrs.  Miller,  two  of  the 
•daughters  uf  Ann  Waddell,  and  that  the  notion  of  an  illegal 
and  fraudulent  attornment  to  Taylor  is  totally  without  founda- 
tion. We  may  consider  his  possession  as  the  possession  of  all 
the  claimants  under  the  will. 

Even,  if  the  technical  legal  estate  in  the  mortgage  had  descend- 
•ed  to  the  heir,  he  would  have  been  but  a  mere  trustee  for  all  the 
children  to  whom  the  beneficial  interest  was  devised,  and  they 
would  have  been  entitled  to  use  his  name  to  recover  the  money, 
or  to  foreclose  the  mortgage,  or  to  gain  possession.  This  was 
•o  declared  by  Sir  John  Strange  in  the  case  of  the  AJ^Uymekf' 
general  v.  Jfeyrtcib,  2  Yes.  44.  And  though  it  is  not  now  necessary 
to  give  any  opinion  on  that  point,  I  should  incline  to  think  that 
•even  in  that  case  the  children  of  Mrs.  Waddell  could  protect 
themselves  in  the  entry  and  possession  under  the  mortgage. 
But  I  need  not  pursue  the  subject  further.  I  have  examined 
the  case  on  every  point,  and  am  of  opinion  that  the  judgment 
of  the  supreme  court  ought  to  be  affirmed. 

This  being  the  unanimous  opinion  of  the  court,  it  was^  there- 
fore, ordered  and  adjudged  that  the  judgment  given  in  this 
oase  be  affirmed  and  the  record  remitted,  etc.,  and  that  the 
plaintiflTs  in  error  pay  to  the  defendants  in  error  their  costs,  to 
be  taxed,  etc. 

By  CoDBT.  Judgment  affirmed.  A  motion  was  made  on  Vbm 
part  of  the  plaintiffs  in  error  for  double  costs. 
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Kbost,  Ohancellor.  The  f onrteenih  section  of  the  act  conoem- 
ing  ooBtSy  applies  only  where  the  writ  of  error  is  sued  oat  bj 
the  defendant  below.  That  section  is  a  transcript  of  the  statute 
of  13  Oar.  1,  and  such  has  always  been  the  construction  of  it; 
HuUock  on  Costs,  280,  281.  The  decision  of  the  supreme  court 
in  Peten  v.  Henry,  6  Johns.  278,  is  to  this  point  The  four^ 
teenth  section  gives  double  costs  for  delay  of  execution^  and 
that  is  understood  to  apply  only  when  the  plaintiff  below  re- 
covers. The  defendants  are  entitled  to  single  costs  only,  under 
the  twelfth  section  of  the  act. 

By  OouBT.    Single  costs  only  awarded. 


Mann  v.  Mann. 

Fabol  KvuuaMCS  to  Bxtladt  Wnx.— Parol  evidfliiM  ohi  be  sdmittad  t» 
oontrol  the  terms  of  a  wiU  only  in  two  ceaee»  nainelyy  to  enplain  a  letnt 
ambignityt  and  to  rebat  a  nanlting  trost. 

Bovfie,  MoBiOAoaB  ahd  Notss  kot  Mohst.— The  testator  having  deviaed 
to  hia  wife  "all  the  reat,  reaidne  and  remainder  of  the  monegra  i**i«"^gi*^ 
to  hia  eatate  at  the  time  of  hia  deceaae,"  it  waa  held  the  wotd  ''mon^ya* 
mnat  be  taken  in  ita  ordinary  aignifioation,  and  ooold  not  inofaidebQnda. 
mortgagea»  or  other  choaea  in  action,  aa  there  waa  nothing  in  the  win 
ahowingthat  the  teatator  intended  to  nae  the  term  in  any  other  than  iie 
ordinary  aenae. 

Bill  filed  by  the  plaintiffs,  heirs  and  residuary  legatees  of 
David  Mann,  deceased,  against  his  widow  and  executors.  The 
testator,  after  directing  payment  of  debts,  gave  a  legacy  to  his 
niece,  Mary  Connel,  payable  out  of  his  personal  estate,  and 
then  devised  to  his  wife,  her  heirs  and  assigns  forever,  certain 
lands,  and  also  bequeathed  to  her  '*  all  the  rest,  residue  and 
remainder  of  the  moneys  belonging  to  his  estate  at  the  time  of 
his  decease,"  and  also  his  negroes,  horses,  stock,  etc.,  declaring 
it  to  be  in  lieu  of  dower.  He  gave  his  niece,  Mary  Holford,  five 
hundred  dollars,  to  be  paid  out  of  the  proceeds  of  the  sale  of 
the  residue  of  his  real  estate.  He  devised  to  the  children  of  his 
brother  Michael  and  his  daughter  Mary,  and  to  the  children  of 
bis  brothers  George  and  Mathias,  and  their  heirs,  etc.,  **  all  the 
rest,  residue  and  remainder  of  his  estates,  real  and  personal,  or 
the  moneys  arising  from  the  sale  thereof,  equally  to  be  di- 
vided between  them,  share  and  share  alike."  He  empowered 
his  executors  to  sell  his  real  estate,  and  appointed  his  wifa 
executrix.    The  testator  was  seised  in  fee  of  other  lands  in 
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fee,  and  was  poflsessed  of  bonds,  mortgages,  and  pihor  securi- 
ties, not  specifically  disposed  of.  The  material  question  pre- 
sented was  whether  the  widow  is  entitled  to  the  securities, 
bonds,  mortgages,  etc.,  under  the  will,  or  whether  they  should 
go  to  the  residuaxy  l^atees. 

Harriwn  and  Eobinson,  for  the  plaintifb  in  the  court  of  chan- 
eerj. 

T.  A.  Emmet^  oofnira. 

The  decree  of  Chancellor  Kent  is  reported  from  1  Johns. 
Chancexy. 

In  the  court  of  errors  the  case  was  argued  by  Van  Vechien  and 
Envmet^  for  appellants,  and  R6bin9on  and  OaJdey,  contra, 

EsNT,  Chancellor.  The  question  here  is,  whether  under  the 
bequest  of  *'  all  the  rest,  residue  and  remainder  of  the  moneys 
belonging  to  my  estate  at  the  time  of  my  decease/'  the  widow 
be  entitled  to  anything  more  than  the  cash  which  the  testator 
left  at  his  death,  or  whether,  as  the  defendants  have  contended, 
she  be  entitled  also  to  the  bonds,  mortgages  and  notes. 

This  question  has  led  to  another,  and  that  is,  whether  the 
parol  evidence  offered  be  admissible  to  explain  the  testator's 
meaning.  It  is  a  well  settled  rule,  that  seems  not  to  stand  in 
need  of  much  proof  or  illustration,  for  it  runs  through  all  the 
books,  from  Cheyneifs  case,  5  Co.  68,  down  to  this  day,  that 
parol  evidence  cannot  be  admitted  to  supply,  or  contradict, 
enlarge  or  vary,  the  words  of  a  will,  nor  to  explain  the  intention 
of  a  testator  except  in  two  specified  cases:  1.  Where  there  is  a 
latent  ambiguity,  arising  deJiors  the  will,  as  to  the  person  or 
subject  meant  to  be  described;  and,  2.  To  rebut  a  resulting  trust. 
All  the  cases  profess  to  proceed  on  one  or  the  other  of  those 
grounds:  Hodgwn  v.  Hodgson,  Free,  in  Chan.  229;  2  Yem.  598; 
Pendleton  v.  Orani,  2  Vem.  617;  Harris  v.  Bishop  of  Lincoln,  2 
P.  Wms.  185;  BeautMnU  v.  FeU,  2  Id.  140;  Hampshire  v.  Fierce, 
2  Yes.  216;  Urich  v.  Liichfidd,  2  Atk.  872;  Lord  Wdtpole  v.  Lord 
ChobnondeUy,  7  T.  B.  188.  Lord  Eldon  in  Druce  v.  Denison,  6 
Ves.  197. 

If  there  be  a  mistake  in  the  name  of  the  legatee,  or  there  be 
two  legatees  of  the  same  name,  or  if  the  testator  bequeath  a 
particular  chattel,  and  there  be  two  or  more  of  the  same  descrip- 
tion, or  if  from  any  other  misdescription  of  the  estate,  or  of  the 
person,  there  arises  a  latent  ambiguity,  it  may  and  must  be  ex- 
plained by  parol  proof,  or  the  will  would  fall  to  the  ground  for 
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oncertainiy.  When  a  latent  ambiguity  is  pxodnoed,  aoeoiding 
to  the  language  of  the  courts.  Lord  Thurlow  in  1  Yes.  jun.  259, 
260,  415,  and  Lord  Kenyon  in  7  T.  B.  148,  in  the  only  way  in 
which  it  can  be  produced,  viz.,  by  parol  proof,  it  must  be  dis- 
solved in  the  same  way,  and  there  is  no  case  for  admitting  parol 
evidence  to  show  the  intention  upon  a  patent  ambiguity  on  the 
face  of  the  will.  They  are  all  cases  of  latent  ambiguity,  and 
the  objection  to  supply  the  imperfection  of  a  written  will,  by 
the  testimony  of  witnesses  is  founded  on  the  soundest  principles 
of  law  and  policy.  **  It  would  be  full  of  great  inconvenience,** 
say  the  justices  in  Cheyfnerf^  cane,  "  that  none  should  know  by 
the  written  words  of  a  will,  what  construction  to  make  or  advice 
to  give,  but  that  it  should  be  controlled  by  collateral  averments 
out  of  the  will."  And  if  collateral  averments  be  admitted,  to 
use  the  words  of  Sir  Mathew  Hale  in  Fry  v.  Porter,  1  Mod.  310» 
''how can  there  be  any  certainty?  A  will  may  be  anythiug, 
everything,  nothing.  The  statute  appointed  the  will  to  be  in 
writing,  to  make  a  certainty,  and  shall  we  admit  collateral  aver- 
ments and  proofs,  and  make  it  utterly  uncertain?"  In  a  still 
later  case:  8  P.  Wms.  854,  Lord  Talbot  observed,  that  if  we 
admit  parol  proof,  "  then  the  witnesses,  and  not  the  testator, 
would  make  the  will."  And  he  spoke  vnth  equal  dedsion  in 
the  case  of  Brown  y.  Bdvoyn,  Cas.  Temp.  Talbot,  240;  though 
the  parol  proof,  in  that  case,  would  have  left  no  doubt  of  the 
intention  of  the  testator  being  contrary  to  the  legal  operation  of 
the  vrill.  This  case  comes  with  the  more  weight  since  the  de- 
cree was  affirmed  in  the  House  of  Lords,  4  Bro.  P.  C.  179,  who 
would  not  suffer  the  parol  evidence  to  be  read,  nor  even  the 
answer  as  to  that  matter. 

Perhaps  a  solitary  dictum  may  occasionally  be  met  with,  for 
there  are  volumes  of  cases  on  the  subject  of  wills,  imrwensus 
4diarum  super  alias  cumtUus,  in  favor  of  the  admission  of  parol 
proof,  to  explain  an  ambiguity  of  uncertainty,  appearing  on  the 
face  of  a  will,  though  Lord  Thurlow  says  there  is  no  such  case. 
If  there  be,  we  may  venture  to  say,  it  is  no  authority.  If  a  will 
be  uncertain  or  unintelligible  on  its  &oe,  it  is  as  if  no  will  had 
been  made.  Quod  voluil  non  dixU.  We  ought  not  to  forget,  that 
no  verbal  or  non-cupative  will  is  good,  within  the  statute  of 
frauds,  except  under  special  circumstances,  and  that  no  will 
concerning  any  perfM>nal  estate,  and  of  that  we  are  now  speak- 
ing, shall  be  revoked  or  altered,  by  any  words,  or  will  by  word 
of  mouth  only:  Laws  sess.  86,  ch.  23,  sees.  14,  15,  16.  The 
only  apology  for  parol  proof,  in  any  case,  is  the  necessity  of  the 
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%  beoanse  ihe  ambiguity  is  so  complete  as  to  elode  all  in* 
4»rpxetation9  and  would  destroy  the  decide  altogether,  unless 
explained.  But  here  is  no  such  difficulty,  and  no  such  necessity 
for  resorting  to  parol  proof.  The  word  moneys  will  apply  beyond 
all  doubt,  to  the  cash  which  the  testator  left  at  his  death,  and 
the  bequest  has  at  all  events  a  certain  and  definite  subject  on 
'which  it  can  operate. 

In  the  late  case  of  Doe  v.  Oxenden,  8  Taunt.  147,  the  court 
of  O.  B.  considered  this  fact  as  a  very  material  circumstance, 
and  one  which  made  the  case  to  differ  from  all  others  on 
the  subject  of  explaining  a  will  by  parol  proof,  because  in  all 
•cases  that  had  been  before  the  evidence  was  admitted  to  explain 
a  part  which,  without  such  explanation,  could  have  had  no 
•operation.  But  in  that  case,  as  there  was  sufficient  to  satisfy 
the  devise  according  to  the  ofdinary  meaning  of  the  description, 
<x>llateral  evidence  to  show  that  the  testator  meant  to  use  the 
•description,  in  a  more  extensive  sense,  was  rejected.  There  was 
a  similar  decision  in  Doe  v.  Brown,  11  East,  441,  and  the  two 
•cases  are  strong  in  respect  to  this  point. 

My  conclusion  is,  that  the  parol  proof  cannot  be  received  or 
permitted  to  enter  into  the  consideration  of  the  case;  for  it  will 
readily  be  admitted,  that  to  serve  the  particular  purpose,  or 
mieet  the  supposed  hardship  of  an  individual  case,  we  ought 
not  to  break  in  upon  the  established  principles  of  law.  The 
observation  of  Lord  Talbot,  in  one  of  the  cases  referred  to, 
contains  the  true  and  wise  doctrine,  on  this  subject,  that  it  is 
better  to  suffer  a  particular  mischief  than  u  general  inconveni- 
once.  The  only  question,  then,  in  this  cause  is  on  the  construc- 
tion of  all  the  will  itself. 

I  do  not  perceive,  from  a  perusal  of  the  will,  any  reason  for 
•eonstruing  the  word  moneys,  beyond  its  popular  and  legal 
meaning.  It  means  gold  and  silver,  or  the  lawful  circulating 
medium  of  the  country:  Co.  Lit.  207  a.  It  may  be  extended 
to  bank  notes,  when  they  are  known  and  approved  of,  and  used 
in  the  market  as  cash.  Perhaps  it  would  be  proper  to  extend 
the  term  to  money  deposited  in  bank,  for  that  is  cash,  and  con- 
sidered and  used  as  cash  placed  there  for  safe  keeping,  in  prefer- 
once  to  the  chest  of  the  owner.  It  was  mentioned  by  the  counsel 
in  the  recent  English  case  of  Hotham  v.  SuUon,  16  Yes.  819, 
that  under  a  bequest  of  "  money,"  money  and  bank  notes,  in 
the  possession  of  the  testator,  or  at  his  banker's,  will  pass,  and 
nothing  else,  and  they  said  it  had  always  been  so  considered; 
«nd  the  chancellor  observed  that  stock  never  passed  by  the 
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word  money.  Beyond  these  bounds  the  word  cannot  be  ex* 
tended,  unless  it  "be  accompanied  with  explanations,  showing* 
that  the  testator  alluded  to  other  property  than  his  cash,  and 
defining  that  property  as  money  at  interest,  on  bond  and  mort- 
gage, or  money  in  the  public  funds.  If  he  uses  the  word  ab- 
solutely, without  any  such  accompanying  qualification  or 
reference,  it  cannot  be  construed  beyond  its  usual  and  legal 
signification,  without  destroying  all  certainty  and  precision  in 
language,  and  involving  the  meaning  of  the  will  in  great  uncer- 
tainty. The  difficulty  would  be  to  know  what  precise  check  to 
give  to  the  force  of  the  term,  after  we  have  once  moved  it  from 
its  seat.  Vires  acquirU  eundo.  Shall  it  be  confined  to  any 
particular  species  or  description  of  choses  in  action  ?  Or  shall 
it  embrace  promiscuously  every  species  of  debt  and  security — 
book  debts,  notes,  bonds,  mortgages,  judgments,  turnpike, 
manufacturing,  insurance,  bank  and  national  stock?  Or  must 
we  go  into  a  difficult  inquiry  to  ascertain  which  of  these  securi- 
ties was  taken  for  cash  lent,  and  which  for  goods  or  lands  sold, 
or  services  rendered,  and  which  as  a  compensation  for  torts,  or 
other  causes  of  action  ? 

It  appears  to  me  that  it  would  contravene  the  rules  of  law^ 
and  the  policy  of  the  statute  be  of  dangerous  consequence,  to 
depart  from  the  common  and  fixed  meaning  of  the  word  moneys, 
and  which  meaning  the  testator  must  be  presumed  to  have 
understood,  especially  as  the  bequest  will  still  be  effectual  and 
productive.  The  cases  of  Rose  v.  BarileU,  Gro.  C.  292,  and  of 
Day  V.  Trig,  1  P.  Wms.  286,  may  be  cited  to  show  that  where  a 
will  can  have  effect,  words  are  not  to  be  strained  to  enlarge  the 
will;  and  that  a  lease  for  years  will  pass  under  a  devise  of  all 
my  lands,  if  the  testator  had  no  fee-simple  estate,  and  this  in 
order  to  prevent  the  devise  from  being  void;  but  if  he  had  an 
estate  in  fee,  the  chattel  interest  will  not  pass.  The  testator  in 
the  present  case  understood  how  to  explain  the  word  moneys 
when  he  meant  to  designate  other  property  than  his  cash  in 
hand.  He  uses  it  repeatedly  in  the  subsequent  parts  of  the 
will,  but  it  is  always  with  a  clear  and  certain  reference  to  the 
subject-matter  to  which  it  is  to  be  applied,  as  when  he  dis- 
charges bis  brother  Michael  "  from  the  payment  of  all  moneys 
which  he  shall  owe  to  me  at  my  decease,"  and  when  he  be- 
queaths to  the  children  of  his  brothers  the  remainder  of  his  es- 
tate, "  or  the  moneys  arising  from  the  sale  thereof." 

There  is  a  settled  distinction  on  this  subject  of  the  construc- 
tion of  wills,  between  cash  or  money,  and  choses  in  action;  and 
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this  increases  the  diffioultj  of  the  attempt  which  has  been  made 
to  conf  oond  them.  Thus  cash  will  pass  hj  a  bequest  of  mova- 
bles; but  the  better  opinion,  according  to  Godolphin  (Orphan's 
Iiegacj,  p.  417,  s.  9),  is  that  money  at  interest  wfll  not  so  pass, 
because  it  is  a  debt,  and  not  cash.  So  a  doTise  of  goods  and 
chattels  in  such  a  place  will  not  include  a  bond  being  there,  as 
it  has  no  locality;  but  it  will  include  cash,  and  also  bank  notes, 
because  they  are  considered  quasi  cash:  Chapman  y«  Sort,  1 
Tes.  271;  Moore  v.  Moore,  1  Bro.  127;  Fleming  v.  Brook,  1 
Soh.  &  Lef .  318. 

Nor  is  there  any  reason  to  infer  from  the  will,  that  due  pro- 
Tision  is  not  made  for  the  widow,  without  permitting  her  to 
sweep  away,  under  the  denomination  of  money,  all  the  notes, 
bonds  and  mortgages  belonging  to  the  testator.  The  testator 
gives  her  in  fee  his  dwelling-house  and  six  acres  of  land  lying 
on  the  Bowery  road,  in  the  dtj  of  New  York.  He  also  gives  to 
her  in  fee  two  other  lots  in  the  same  place,  containing  an  acre 
and  a  half;  and  he  furthergives  her  all  his  household  furniture, 
horses,  farming  stock,  etc.  The  expression  of  all  the  rest,  resi- 
due and  remainder  of  the  moneys,  etc.,  belonging  to  his  estate, 
leayes  the  question  of  construction  precisely  the  same  as  if  those 
words  had  not  been  used,  for  the  question  still  occurs,  what 
were  his  moneys?  The  words  rest,  residue,  etc.,  seem  to  be 
without  use  or  meaning,  as  there  used,  for  there  were  no  moneys 
previously  alluded  to,  except  the  one  thousand  dollars  bequeathed 
to  his  niece  Uary,  and  that  sum  was  to  be  paid  at  large  out  of 
his  personal  estate;  and  it  is  not  contended  that  the  word 
«<  moneys"  can  have  such  an  extensive  sense. 

The  result  of  my  opinion  is,  that  the  execution  must  account 
to  the  plaintiflfs  for  the  bonds,  mortgages  and  notes  left  by  the 
testator,  and  a  reference  must  be  made  to  a  master,  to  take  and 
state  an  account  between  the  parties,  in  which  the  defendants 
must  be  allowed  for  whatever  payment  and  expenses  are  justly 
chargeable  to  the  property,  and  be  chargeable  with  all  the  se- 
enrities  aforesaid,  and  the  question  of  costs,  and  all  other  ques- 
tions, to  be  reserved  until  the  coming  in  of  the  report. 

Decree  accordingly. 

Tboxpsov,  0.  J.  The  dedsion  now  to  be  made  does  not  de« 
pend  so  much  upon  ascertaining  and  defining  the  rules  and  prin« 
oiples  of  law,  involved  in  the  discussion,  as  in  a  just  and  correct 
application  of  those  rules  and  principles  to  the  case  before  us. 
That  the  intention  of  the  testator  is  to  be  sought  after,  and  car- 
ried into  effect;  that  such  intention  is  to  be  collected  from  the 
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will  itself  9  unaided  by  any  extrindo  evidence  es^pt  in  the 
of  a  latent  ambiguity,  or  to  rebut  a  resulting  trust;  and  that  no 
parol  evidenoe  is  admissible  to  contradict,  enlarge  or  Tary  the 
words  of  a  will,  are  general  roles  so  well  settled  that  they  mi^y 
be  assumed  as  elementary  principles  of  law.  A  correct  appli- 
cation of  them  to  this  case  will,  in  my  judgment,  lead  to  an 
affirmance  of  the  decree. 

The  particular  clause  in  the  will  of  David  Mann,  upon  which 
the  question  turns,  is  in  these  words:  **  I  do  give  and  bequeath 
unto  my  said  wife,  Mary  Mann,  all  the  rest,  residue  and  remain- 
der of  the  moneys  belonging  to  my  estate  at  the  time  of  my 
decease.''  Whether,  under  this  bequest,  Mary  Mann  is  entitled 
to  all  the  bonds,  mortgages,  notes,  and  choses  in  action  belong- 
ing to  the.  estate  of  the  testator,  or  only  to  the  cash  left,  is  the 
question  between  the  parties.  It  was  not  pretended  l^  the  ap- 
pellant's counsel  that  there  was  any  ambiguity  or  uncertainty  in 
the  term  ''moneys."  Indeed,  such  a  pretense  would  have  been 
utterly  inconsistent  with  the  claim  to  let  in  parol  evidence;  for 
if  there  was  any  such  uncertainty,  it  would  have  been  a  patent 
ambiguity,  which  is,  confessedly,  not  explainable  by  extrinsic 
evidence.  But  it  was  contended  that  the  qualifications  accom- 
panying and  superadded  to  the  term  ''  moneys,"  either  showed 
that  the  testator  intended  to  use  it  in  a  sense  different  from  the 
ordinary  or  legal  acceptation,  or  referred  to  a  fund  other  than 
that  created  by  his  cash. 

In  examining  into  the  intention  of  a  testator,  in  any  particu- 
lar clause  of  his  will,  it  is  no  doubt  proper  to  gather  all  the 
light  that  can  be  thrown  upon  it,  by  comparing  and  explaining 
it  with  other  parts  of  the  will,  so  as  to  make  the  whole  consiBt- 
ent,  and  all  the  provisions,  if  possible,  harmonize  together. 
But  when  we  are  collecting  the  intention  of  the  testator  from 
the  will  itself,  we  ought  to  guard  against  the  influence  which 
the  extrinsic  evidence  offered  may  have  upon  the  mind,  if  sucb 
evidence  was  admissible.  In  courts  of  equity  those  parol 
proofs  are  generally  permitted  to  be  read  without  prejudice, 
subject  to  all  just  exceptions.  But  at  law,  where  the  juiy 
might  and  probably  would  be  influenced  by  the  influence  of 
improper  evidence,  the  production  of  it  vrill  not  be  allowed: 
Prec.  in  Chan.  104. 

Let  us,  then,  look  at  the  will  per  «0,  as  if  no  parol  evidence 
had  been  offered,  and  see  whether  a  doubt  could  exist  as  to  the 
construction  of  this  will.  If  we  had  never  heard  that  the 
testator  had  money  out  at  interest  upon  bonds  and  mortgages. 
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#oiild  it  enter  into  the  mind  of  any  man,  upon  looking  at  the 
elanae  in  the  will  under  consideration,  that  moneys  meant  any« 
thing  more  than  cash,  or  that  it  would  extend  to  choses  in 
action?  It  has,  however,  been  said  that  the  words  ^'rest, 
residue,  and  remainder/'  are  relative  terms,  referring  to  an 
antecedent,  and  which  antecedent  must  have  been  a  fund, 
not  coming  within  the  ordinary  acceptation  of  the  term 
**  moneys."  That  they  are  relative  terms  is  undoubtedly  true; 
but  the  conclusion  attempted  to  be  drawn  from  this  by  no 
means  follows.  The  testator  previous  to  the  clause  in  question 
had  directed  all  his  just  debts  and  funeral  charges  to  be  paid, 
and  had  bequeathed  to  his  niece  one  thousand  dollars.  His 
debts  and  funeral  charges  are  not  directed  to  be  paid  out  of 
any  particular  fund.  The  moneys  left  by  him  would  be  the  fit 
and  proper  fund  to  be  resorted  to  for  the  puipose,  and  the  one 
most  likely  to  be  in  view  by  the  testator,  esi>ecially  as  the 
funeral  expenses  would  require  an  immediate  ei^nditure. 
The  words  ''rest^  residae  and  remainder,''  are  therefore  satis- 
fied by  referring  them  to  the  money  as  the  fund.  But  the 
iBgBcj  to  Maiy  Oomell  is  expressly  directed  to  be  paid  out  of 
his  personal  estate.  And  it  would  be  a  very  strained  interpre- 
tation to  say  that  the  testator  used  the  words  ''personal  estate" 
in  the  same  sense  as  the  term  ''moneys;"  and  unless  he  did, 
this  iBgaej  could  not  have  been  intended  to  be  charged  upon 
the  money  fund.  His  chaxging  this  legacy  upon  the  personal 
estate  generaUy  shows  that  when  he  used  the  word ' '  moneys,"  he 
meant  and  intended  to  use  it  in  its  usual  and  ordinary  accepta- 
tion. Suppose  the  testator  had  left  cash  sufficient  to  pay  his 
legacy,  over  and  above  his  debts  and  funeral  expenses,  and  had 
left  other  personal  estate  sufficient  to  pay  the  legacy;  can  there 
be  a  doubt  but  that  the  money  would  have  been  considered  as 
a  specific  bequest,  and  the  legacy  chargeable  upon  the  other 
part  of  the  personal  estate?  The  words  "rest,  residue,  and 
remainder,"  are  therefore  satisfied  by  referring  them  to  his 
cash,  the  natural  fund  for  payment  of  debts  and  funeral  ex- 
penses, where  no  specific  directions  are  given. 

There  is  nothing  whatever  in  the  will  requiring  or  even  afford- 
ing a  rational  conclusion  that  the  legacy  to  Mary  Cornell  was 
intended  to  be  charged  upon  the  cash  fund.  Nor  has  the  tes- 
tator, in  any  part  of  his  will,  used  the  term  "  moneys  "  in  any 
other  than  its  ordinary  and  appropriate  sense.  Thus,  in  rela- 
tion to  his  demand  against  his  brother  Michael,  he  discharges 
him  from  the  payment  of  all  "  moneys  "  which  he  shall  owe  him 
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attimeofliisdeoease.  Thifl  necessarily  and  nnayoidsbly  refers  to 
an  outstanding  debt.  When  we  speak  of  the  payment  of  money 
which  one  owes,  it  is  impossible  to  misunderstand,  or  to  give 
any  other  interpretation  to  the  expression  than  as  baring  refer* 
ence  to  a  debt  due.  So,  where  he  speaks  of  the  '*  moneys"  arising 
from  the  sale  of  his  real  and  personal  property,  he  uses  the 
term  in  its  ordinary  acceptation.  Again,  he  authorizes  his  exec- 
utors to  sell  his  real  estate  for  the  most ''  moneys"  that  can  be  got 
for  the  same,  which  is  as  apt  and  appropriate  a  use  of  the  term 
as  could  be  made.  These  are  all  the  instances  in  which  the  word 
**  moneys"  occurs  in  the  will,  and  in  no  one  of  them  is  there 
an  ambiguous  or  unusual  meaning  attached  to  it,  clearly  8how< 
ing  that  the  testator  used  the  term  understandingly,  and  not  in 
any  doubtful  sense.  If  so,  it  is  utterly  inconsistent  with  the 
sound  and  settled  rules  of  interpretation  to  give  to  this  term  a 
broader  operation  than  its  legal  or  popular  meaning  requires. 

It  was  urged,  however,  in  argument  that  the  qualification 
superadded  to  the  term  **  moneys,"  namely,  "  belonging  to  my 
estate,"  shows  that  the  testator  intended  to  use  it  in  a  more 
enlarged  sense  than  its  ordinary  acceptation,  and  showing  also 
a  misdescription  of  the  fund  referred  to.  If  the  description 
was  inapplicable  to  the  subject,  or  thing  bequeathed,  there 
would  be  force  in  the  argument;  but  that  is  not  the  fact.  It  is 
just  as  fit  and  proper  to  say  the  ''moneys"  (meaning  cash)  belong- 
ing to  my  estate,  as  to  say  the  bonds  and  mortgages  belonging 
to  my  estate.  The  description  is  equally  applicable  to  both. 
The  one  belonged  to  his  estate  as  much  as  the  other.  Indeed, 
if  the  description  was  false  and  inapplicable  to  the  sulqect,  the 
settled  rule  of  construction  requires  a  rejection  of  the  descrip- 
tion, when  the  thing  devised  or  bequeathed  is  certain :  II  Johns. 
218.  But  there  is  no  necessity  of  applying  this  rule.  There  is 
no  misdescription.  The  **  moneys  "  did  belong  to  his  estate;  so 
that,  although  the  description  may  be  surplusage,  it  is  true  in 
point  of  fact.  Is  it  not  reasonable  to  presume  that  if  the  tes- 
tator had  intended,  by  this  residuary  bequest,  anything  more 
than  his  cash,  he  would  have  used  some  more  appropriate  lan- 
guage? The  whole  will  shows  that  he  unden^ood  the  force 
and  meaning  of  terms;  and  if  he  had  intended,  when  he  made 
his  will,  to  extend  this  bequest  to  his  bonds,  mortgages,  notes 
and  choses  in  action,  it  is  inconceivable  why  he  did  not  adopt 
some  expression  indicating  such  intention  as  ''  the  moneys  due 
me,"  **  my  moneys  at  interest,"  or  the  like.  Such  would  have 
been  the  natural  and  obvious  phraseology. 
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.  There  is  no  force  in  the  criticisms  which  have  been  made 
upon  the  word  moneys  as  being  of  more  extensiTe  signification 
than  money.  In  the  statute  book  and  in  common  parlance 
they  are  used  indiscximinately  as  conveying  the  same  sense  and 
meaning. 

It  was  yery  much  pressed  on  the  aignmenty  that  unless  the 
4rord  moneys  was  extended  beyond  the  cash  fund,  there  would 
i)e  afiulure  of  the  beqaest.  And,  in  order  to  give  much  force 
to  this  argument,  it  was  assumed  that  the  thousand  dollars 
legacy  to  Maiy  Cornell  was  charged  upon  the  fund,  of  which 
ihe  testator  gave  his  widow  the  rest,  residue  and  remainder. 
6nt  I  have  shown  that  that  is  not  the  case.  The  legacy  to 
Mary  Oomell  is  expressly  ohaiged  upon  the  personal  estate 
generally.  It  is  true  that  where  there  is  a  specific  legacy 
ahaiged  upon  a  fund  of  any  way  doubtful  description,  that  con- 
jtruction  will  be  most  favored  which  will  prevent  a  total  failure 
of  the  bequest.  This  is  the  leading  principle  which  runs  through 
4he  cases  cited  upon  this  point  in  the  argument.  But  the  prin- 
ciple does  not  apply  here  in  its  full  force.  There  is  no  specific 
sum  bequeathed  to  the  widow  by  this  clause  in  the  will,  and 
ihere  is  nothing  from  which  it  oan  be  determined  how  much  he 
intended  to  give  her.  Where  there  is  a  specific  sum  named, 
ihe  extent  of  the  testator's  bounty  is  defined,  and  his  will 
known,  and  it  is  the  dufy  of  courts  to  search  for  a  construction 
that  will  carry  it  into  effect.  A  general  residuary  clause  is  very 
often  thrown  into  a  will  without  much  calculation  as  to  its  being 
very  beneficial.  It  is  certainly  a  pretty  far-fetched  inference 
that  this  was  to  be  the  fund  for  the  support  and  maintemmce 
of  the  widow.  I  can  discover  nothing  in  the  will  intimating  such 
sn  object,  particularly  by  this  clause,  especially  as  such  very 
ample  provision  had  been  made  for  her  in  the  clauses  immedi- 
ately preceding.  There  is  no  more  reason  to  conclude  that  the 
moneys  were  intended  for  her  support  than  for  the  purpose  of 
of  building  houses  upon  the  lots  he  had  given  her.  If  all  his 
outstanding  debts  passed  under  this  clause  to  his  widow,  then 
she  would  take  all  the  personal  estate;  for  the  specific  legacies 
to  her  of  his  household  furniture,  farming  stock,  etc.,  swallowed 
up  all  the  residue  of  his  personal  estate;  and  the  subsequent 
clause,  giving  to  the  children  of  his  three  brothers,  the  rest, 
residue  and  remainder  of  his  estates,  real  and  personal,  would 
so  far  as  respected  the  personal  estate  be  nugatory.  It  is  not 
reasonable  to  presume  that  if  he  had  disposed  of  all  his  personal 
estate  before,  he  would  have  again  included  it  in  this  devise,  and 
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mentioned  so  emphatically  as  one  of  his  estates.  It  is  one  of  tli» 
settled  roles  in  the  construction  of  wills,  so  to  interpiet  each 
part  as  to  give  effect  to  the  whole,  when  it  can  be  done,  which 
would  not  be  the  case  if  the  widow  is  to  take  all  the  oat- 
standing  debts.  The  residuary  bequest  of  his  personal  estate- 
would  be  senseless,  having  nothing  to  operate  upon,  and  the 
testator  knowing  it  to  have  been  preyionsly  disposed  of* 

Oonstruing  the  will  therefore  by  itself,  I  can  see  no  ground  for 
extending  the  term  "  moneys ''  to  all  the  debts  due  the  testator,, 
and  it  must  have  this  extent  if  at  all  reaching  a  chose  in  action. 
The  term  is,  if  possible,  less  applicable  to  a  bond  than  to  an 
account,  especially  if  it  was  for  money  lent.  And  indeed,  if 
we  go  beyond  the  legal  or  i>opular  signification  of  moneys,  it 
must  be  extended  to  all  claims  sounding  in  contract. 

I  shall  Texy  briefly  notice  the  question  as  to  the  admissibili^ 
of  the  parol  evidence.  This  is  in  a  great  measure  inYolved  in 
the  consideration  of  the  other  question.  There  is  certainly  no- 
resulting  trust  to  be  rebutted,  so  as  to  let  in  parol  evidence  on 
this  ground;  and  I  have  endeavored  to  show  that  there  is  my 
latent  ambiguity  calling  for  explanation  by  extrinsic  evidence. 
The  testator  has  used  plain,  intelligible  and  appropriate  terms. 
By  applying  the  provisions  in  his  will  to  the  situation  of  hi» 
property  at  the  time  of  his  death,  there  is  nothing  from  which 
it  can  be  inferred  that  there  is  a  misdescription  of  the  fund  re* 
ferred  to  in  this  clause  in  the  will.  Every  provision  in  it  is- 
satisfied  by  giving  to  the  words  their  usual  and  ordinary  signi- 
fication. To  admit  the  parol  evidence  offered  of  the  declarations- 
of  the  testator,  would  be  direct  infringement  of  what  has  been 
for  centuries  considered  a  settled  rule,  that  no  parol  evidence 
can  be  received  to  supply,  vary,  contradict  or  enlarge  the  worda 
in  a  will,  except  in  the  cases  mentioned,  of  which  the  present 
is  not  one.  I  agree  with  Lord  Ellenborough,  that  it  would  be 
going  farther  than  any  case  I  am  aware  of,  and  a  dangerous- 
precedent,  to  admit  evidence  of  intent,  from  extraneous  eir> 
cumstances,  to  extend  plain  and  unequivocal  words  in  a  wilL 

The  inquiry  into  the  situation  of  the  testator's  property,  ad-^ 
mitting  we  were  authorized  to  notice  it,  would  not  in  any  man- 
ner explain  his  intention  with  respect  to  his  choses  in  action. 
Such  intention  would  still  be  left  to  be  collected  from  the  wiU 
itself.  To  receive  the  verbal  declarations  of  the  testator  to  con- 
tradict or  enlarge  the  plain  and  obvious  import  of  his  vnitten 
language,  would  not  only  be  repugnant  to  the  most  sound  and 
salutary  rules  of  law  and  an  alarming  precedent,  but  would 
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upon  the  spirit  and  policj  of  the  statnte,  wbioh  de- 
clares that  no  will  in  writing  concerning  any  personal  estate- 
fihall  be  repealed,  or  any  part  thereof  reroked  or  altered  by 
any  words,  or  will,  by  word  of  mouth  only:  1  N.  B.  L.  867.  I 
am  accordingly  of  opinion  that  the  decree  ought  to  be  affirmed. 
This  being  the  opinion  of  a  majority  of  the  court,  six  senators 
dissenting,  it  was  thereupon  ordered,  adjudged  and  decreed, 
that  the  decree  of  the  court  of  chanceiy  in  this  cause  be  affirmed, 
and  that  the  appellants  pay  to  the  respondents  their  costs  to  be- 
taxed,  and  that  the  record  be  remitted,  etc. 


Pabkhubst  v.  Van  Gobtland. 

BfMUifio  PKBiOBKAiroB  Bepehdiso  ON  Pabol  EvzDiiroi.— When  partMs  ea- 
tared  upon  land  under  a  lioense  from  the  owner,  who  eftennttda  gsTo- 
them  a  memoEandnm  in  writing  whereby  he  pronueed  to  eeU  to  them  the 
pnmiMS  or  giye  them  a  lease  in  fee,  and  it  appeared  that  theee  partiea 
were  indaoed  to  make  Taloable  and  permanent  improvementa,  relying. 
npon  the  repreeentaiiona  of  the  owner  that  no  advantage  would  betaken 
of  them,  it  was  held  that  although  the  memorandum  was  in  itself  onoer- 
tain,  yet  as  the  condnofe  of  the  owner  was  frandnlent  aa  to  the  partiea- 
entering  on  the  premises^  parol  evidenoe  might  be  oonneoted  with  the 
memorandam  to  establish  a  oontraot,  and  that  a  speoifio  perfonnaaoo^ 
thereof  would  be  decreed. 

Appeal  from  the  court  of  chanoezy.  The  appellants  filed  their 
bill,  setting  out  that  in  April,  1797,  they  entered  upon  certain 
lands  with  the  permission  of  the  respondents,  who  agreed  to  sell 
or  lease  the  same  to  the  complainants  as  soon  as  partition  should 
be  made  of  a  tract  of  land  of  which  these  premises  were  a  part; 
that  to  secure  complainants,  the  respondent  executed  the  fol- 
lowing memorandum  in  writing:  "  Messieurs  John  Parkhurst,. 
Frederick  Parkhurst,  and  Abel  Parkhurst  have  applied  to  m» 
for  leave  to  possess  my  lot  number  four  in  the  second  allot- 
ment of  Oriskany  patent,  which  contains,  by  the  late  James 
Oockbum's  survey,  seven  hundred  and  foriy  acres.  I  have  ac- 
cordingly given  them  leave,  and  promised  them,  as  soon  as  I 
can  obtain  a  release  from  Mr.  Clarke's  heirs  for  said  lot,  to  give 
them  the  preference,  either  to  purchase  or  take  a  lease  for  said 
lot.  April  the  seventh,  1797.  August  Y.  Cortland."  Ih» 
bill  further  alleged  that  the  respondent,  to  induce  complainants 
to  make  permanent  improvements,  promised  to  sell  the  prem* 
ises  for  their  value  at  the  time  of  the  contract,  estimating  the 
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lands  aa  wild  lands,  with  interest  until  the  time  of  the  convey- 
ance, or  to  lease  the  same  in  fee  according  to  the  oostomaxy 
rents  of  the  conntiy;  that  complainants,  relying  npon  theee 
promises,  made  yalnable  improTements,  -having  cleared  one 
hundred  acres  thereof,  planted  orchards,  erected  buildings,  etc.; 
that  after  partition  was  made,  complainants  applied  to  respond- 
ent to  fulfill  his  contract,  but  that  he  said  he  was  unable  then 
to  do  so,  on  account  of  soiAe  dispute  among  the  claimants  to 
the  tiact,  promising,  however,  to  perform  as  soon  as  he  was 
able.  The  bill  then  set  out  certain  transactions  between  the 
complainants  and  the  respondent,  and  alleged  that  the  latter 
had  commenced  an  action  in  ejectment  to  recover  the  premises, 
and  concluded  with  a  prayer  for  specific  relief,  etc. 

The  respondent  replied  that  he  made  no  other  contract  than 
as  contained  in  the  memorandum,  admitted  the  proceedings  in 
ejectment,  and  relied  upon  the  statute  of  frauds.  The  evidence 
adduced  at  the  trial  appears  from  the  opinion. 

liAHSiHa,  Ohancellor,  before  whom  the  case  first  was  heaid, 
pronounced  a  decree  in  favor  of  the  complainants,  that  th^ 
receive  a  lease  in  fee  upon  the  customary  rents.  Upon  a  re- 
hearing before  Exht,  Ohancellor,  the  former  decree  was  set 
aside,  and  an  order  entered  referring  the  case  to  a  master  to 
state  an  account  of  the  rent  in  arrears  and  mesne  profits  received 
by  the  complainants,  malring  them  an  allowance  for  beneficial 
and  lasting  improvements  on  the  premises.  From  this  decree 
the  appeal  was  taken. 

N.  WQliamB,  for  the  appellants. 

P.  A.  Jay  and  T.  A.  Emmet^  conira. 

Tbomsbots,  0.  J.  It  was  not  pretended  upon  the  aignment 
that  this  was  a  case  coming  within  the  statute  of  frauds,  or  that 
any  note  or  memorandum  in  writing  was  necessaxy  for  the  pur- 
pose of  making  out  a  valid  and  binding  contract  between  ths 
parties.  The  appellants,  in  the  court  of  chancery,  bottomed 
their  claim  to  relief  upon  a  part  performance  of  an  agreement 
alleged  by  them  to  have  been  made  with  the  respondent,  in  re- 
lation to  the  lands  in  question.  If  any  authority  was  necessaxy 
to  show  that  such  cases  are  not  within  the  statute  of  frauds,  we 
have  it  in  the  case  of  Brodie  v.  SL  Paul,  1  Yes.  jun.  833,  where 
Buller,  J.,  sitting  for  the  lord  chancellor,  lays  it  down  as  a  set- 
tled rale  in  equity,  that  part  performance  of  a  parol  agreement 
takes  it  out  of  the  statute  of  frauds.  The  object  of  the  bill,  in 
the  case  now  before  us,  was  a  specific  performance  of  an  agree- 
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ment.  This  necessarily  presapposes  tlie  existence  of  such 
agreement,  and  the  bill,  therefore,  as  it  must  in  all  cases  of  this 
description,  sets  out  what  the  agreement  was.  It  accordingly 
became  necessaiy  for  the  appellants  to  prove  the  agreement 
with  all  requisite  certainfj,  or  to  furnish  such  evidence  as  to 
warrant  the  court  in  presuming  the  agreement  which  they  claimed 
to  be  in  force.  In  Fonter  t.  Hale^  8  Yes.  jun.  712,  the  lord 
chancellor  observed  that  he  thought  courts  had  gone  too  far  in 
admitting  part  performance  and  other  circumstances  to  take 
cases  out  of  the  statute  of  frauds.  Part  performance,  said  he, 
might  be  evidence  of  some  agreement,  but  of  what  must  be  left 
to  parol  proof.  It  would,  he  thought,  have  been  better  in  such 
cases  to  have  the  money  laid  out  or  repaid,  than  to  consider 
part  performance  evidence  of  an  unknown  agreemeni  Here  is 
a  full  recognition  of  the  principle,  that  from  the  fact  of  part 
performance  an.  agreement  may  be  presumed.  And  the  same 
lord  chancellor,  in  another  case,  8  Yes.  jun.  820,  observes  that 
the  fact  of  some  agreement  may  be  implied  from  circumstances. 
If,  then,  from  the  fact  of  part  performance,  we  are  authorized  to 
presume  some  agreement  between  those  parties  in  relation  to 
the  land,  what  that  agreement  was  may  be  collected,  with  aU 
reasonable  certainty,  from  the  parol  proof. 

I  agree  fully  with  the  reasoning  of  the  chancellor  upon  the 
insufficiency  of  the  memorandum  of  April,  1797,  to  ascertain 
and  define  the  terms  and  nature  of  any  contract.  It  is  too  vague 
and  indefinite  for  that  purpose;  nor,  according  to  my  under- 
standing of  it,  was  it  ever  intended  for  any  such  purpose.  There 
is  nothing  in  it  which  looks  like  fixing  or  defining  a  bargain,  as 
to  the  purchase  or  leasing  of  the  lands.  It  purports  only  to  give 
permission  to  the  appellants  to  possess  the  lands,  subject  to 
some  future  arrangement  as  to  the  purchasing  or  leasing  the 
same;  they,  however,  by  such  possession  gaining  a  preference, 
or  what  is  usually  called  a  refusal,  of  such  bargain.  If  the  ap- 
pellant's claim,  therefore,  rested  upon  this  memorandum  alone 
as  the  evidence  of  the  contract,  I  should  have  no  hesitation  in 
saying  it  could  not  be  supported. 

Nor  is  it  to  be  disputed  that  where  it  is  necessary  to  make 
out  a  contract  in  writing,  no  parol  evidence  can  be  admitted  to 
supply  any  defects  in  the  writing.  It  is  a  sound  and  salutary 
rule  that  a  contract  caxmot  rest  partly  in  writing  and  partly  in 
parol;  but  the  case  before  us  is  not  one  falling  within  either  of 
these  rules.  It  was  not  necessary  that  the  contract  should  be 
in  writing;  nor  does  it  require  that  the  memorandum  in  writ- 
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ing  fihonld  be  oonneoted  with  the  parol  proof  for  the  porpoaa 
of  maldiig  out  the  ooutract.  If  my  oonstniotioii  of  the  mem* 
orandam  is  right,  it  does  not  profess  to  make  any  part  of  the 
agreement  for  the  purchase  or  leasing  of  the  premises.  The 
principal  object  was  to  show  that  the  possession  was  taken  with 
the  assent  of  the  owner  of  the  land,  and  that  the  appellants 
were  not  intruders.  That  is  all  the  purpose  for  which  it  is 
necessazy  to  use  this  memorandum;  and  if  this  permission  had 
been  given  by  parol,  it  would  haye  been  of  equal  force  with  the 
written  memorandum.  But  if  this  memorandum  is  nugatoiy 
«nd  Toid  for  uncertainty,  we  may  surely  reject  it  altogether, 
and  rest  entirely  upon  the  parol  proof,  as  it  is  a  case  where  no 
writing  was  necessary.  There  are  not,  howcTer,  wanting  the 
opinions  of  yery  able  chancellors  in  support  of  the  position; 
And  it  is  perhaps  the  better  opinion  that,  where  part  perform- 
ance is  made  the  basis  of  the  claim  for  a  specific  execution  of 
an  agreement,  parol  proof  may  be  connected  with  written  eri- 
dence  for  the  purpose  of  making  out  the  contract. 

The  case  of  Jtten  t.  Bower,  3  Bro.  0.  0. 149,  is  diieetly  in 
point  on  this  question.  That  was  a  bill  for  a  specific  perform* 
ance,  and  the  evidence  to  establish  the  agreement  was  partly 
written  and  partly  oral.  The  written  promise  of  a  lease  was 
imperfect,  and  parol  evidence  was  admitted,  by  direction  of 
Lord  Thurlow,  after  it  had  been  rejected  by  a  master,  to  sup- 
ply the  defects  in  the  writing.  Lord  Bedesdale,  in  comment- 
ing upon  this  case,  and  particularly  upon  the  question  whether 
a  defective  writing  can  be  supplied  by  parol,  observes  that  thii 
cannot  be  done  when  the  vniting  is  set  up  as  the  sole  founda- 
tion of  the  agreement,  nor  unless  it  be  a  case  of  part  perform- 
ance: 1  Sch.  &  Lef.  87.  It  is  fairly  to  be  collected  from  his 
opinion,  that  in  such  cases,  parol  and  vrritten  evidence  may  be 
let  in  to  make  out  the  contract. 

But  laying  aside  the  vnitten  memorandum  altogether,  let  ui 
examine  the  proofs  in  the  case,  and  see  whether  an  agreement 
for  a  deed  or  a  durable  lease  is  not  satisfactorily  made  out;  and 
it  ought  here  to  be  noticed,  that  the  bill  in  chancery  seems  to 
be  framed  upon  an  agreement  distinct  and  independent  of  the 
memorandum.  We  have  not  the  bill  set  out  at  large  in  the 
case,  but  according  to  the  statement  given,  it  appears  that  after 
setting  out  the  memorandum,  the  bill  alleges  that  afterwards; 
that  is,  after  the  giviog  of  the  memorandum,  the  respondent, 
for  the  further  securify  of  the  appellants,  and  to  induce  them 
to  make  permanent  improvements,  agreed  that  in  case  of  the 
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-sale  of  the  land  under  Buch  agreement,  refemng  to  the  mem- 
^orandnm,  the  prioe  should  be  the  aotnal  yalue  at  the  time  of 
the  agreement,  superadding  interest  up  to  the  time  of  the  oon- 
Teyanee;  and  in  case  of  a  lease,  the  same  should  be  durable;  or, 
in  other  words,  a  lease  in  fee  at  the  usual  and  customaxy  rents 
of  the  oountiy. 

This  agreement,  or  any  other  than  what  is  contained  in  the 
memorandum,  the  respondent  denied  in  his  answer  in  chancezy. 
A  recuirence  to  the  CTidence  becomes  necessary  then  to  see 
how  far  it  will  support  the  alleged  agreement.  The  memoran- 
•dum  authorizing  the  appellants  to  take  possession  is  dated  in 
the  year  1797;  but  it  appears  they  had  been  in  i>osses8ion  from 
4he  spring  of  1791,  under  an  assignment  of  a  similar  memo- 
randum, which  had  been  given  by  the  respondent  to  Benjamin 
Lawrence.  This  assignment  was  known  to  the  respondent  in 
the  fall  of  the  year  1794,  and  he  recognized  the  appellants  as 
standing  in  the  place  of  Lawrence.  The  memorandum  giren 
in  1797  was  a  mere  substitute  for  the  other,  and  must  have  a  re- 
trospectiTe  effect  so  as  to  sanction  and  make  valid  evexything 
•done  by  the  appellants  after  th^  came  into  possession  under 
ihe  assignment  from  Lawrence.  About  this  time,  it  appears 
that  the  appellants  became  uneasy  with  respect  to  their  situa- 
tion, and  by  their  agent  applied  to  the  respondent  to  give  them 
more  satis&ctory  or  better  security.  To  this,  according  to  the 
testimony  of  Lawrence,  the  respondent  replied,  that  he  would 
^Te  them  a  good  title  as  soon  as  he  could  obtain  a  release 
from  Mr.  Clarke's  heirs;  either  by  a  durable  lease  on  good 
terms,  or  a  sale  of  the  lot  to  them,  as  they  chose.  The  agent 
prefeired  a  lease,  but  still  urged  the  respondent  that  the  ap- 
pellants hesitated  about  erecting  a  bam  and  other  buildings,  on 
-account  of  the  security  for  the  land  not  being  satisfactory.  The 
respondent  replied,  that  they  might  go  on,  build  and  occupy  the 
lot,  as  if  it  were  their  own,  and  no  advantage  should  be  taken 
of  their  labor;  that  they  should  haye  the  lot  as  wild  land  was 
going  in  the  countiy  at  the  time  he  should  be  able  to  give  a  title. 
This  witness  further  proves,  that  in  the  year  1797,  when  what 
he  calls  the  former  permit  to  Lawrence  was  surrendered  up, 
and  one  given  to  the  appellants  themselves,  the  respondent 
again  renewed  his  engagement  to  sell  or  lease  the  land  to  the 
appellants,  upon  the  terms  before  mentioned;  and  told  them 
they  might  go  on  and  erect  buildings  and  make  valuable  im- 
provements as  if  the  land  was  their  own.  The  same  thing,  sub« 
•atantially,  was  reiterated,  over  and  over  again,  to  divers  wit* 
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nesses,  and  at  Tarioas  ibneB,  down  to  a  period  as  late  ae  the 
year  1803.  The  appellants  were  continnally  expressing  their 
fears  and  apprehensions  about  making  improyements  on  ao- 
count  of  the  insecurity  of  their  title,  and  these  fears  and  appre- 
hensions were  allayed  by  assurances  that  a  title  would  be  given 
as  soon  as  partition  could  be  made  with  Clark's  heirs.  The 
respondent  at  all  times  declared  that  the  want  of  this  was  the 
only  impediment  to  his  giving  a  deed  or  lease;  and  he  uniformly 
directs  the  appellants  to  go  on,  make  improyements,  use  and 
occupy  the  land  as  their  own,  and  that  no  advantage  should  be 
taken  of  them.  The  appellants,  confiding  in  these  assurances, 
have  continued  to  make  improvements,  and  expend  their  money 
to  an  extent  which  to  them  is  a  pretiy  serious  amount,  dan 
it  be  possible  that  all  this,  after  such  a  lapse  of  time,  fur- 
nishes no  evidence  of  an  agreement,  either  to  sell  or  lease  the 
land  to  the  appellants?  To  my  mind,  it  affords  the  most  con- 
clusive and  satisfactoiy  evidence  of  such  agreement.  The  use 
that  is  now  attempted  to  be  made  of  the  short  lease  of  1808,  to 
rebut  the  inference  to  be  drawn  from  this  testimony,  opens  a 
door  to  many  animadversions,  that  would  not,  to  say  the  least, 
of  them,  be  very  favorable  to  the  respondent.  I  shall  dismiss 
it,  however,  witii  barely  adverting  to  the  testimony  of  Simeon 
Parkhurst,  who  swears  that  before  this  lease  was  taken,  assnx^ 
ances  were  made,  both  by  the  respondent  and  his  agent,  thai 
such  lease  should  not  in  any  degree  injure  the  appellants,  or 
affect  their  contract,  but  that  they  should  have  a  lease  or  deed, 
according  to  the  former  promise.  After  such  assuranoes,  this 
lease  must  be  entirely  put  out  of  view. 

Such  being  the  leading  facts,  with  respect  to  the  agreement, 
and  the  circumstances  under  which  the  appellants  have  eon* 
tinned  to  occupy  the  lands  from  the  year  1791,  and  the  enoonr^ 
agement  held  out  to  them,  from  time  to  time,  to  make  improve- 
ments; let  us  apply  the  law  to  this  case  and  see  the  light  in 
which  such  oases  have  been  viewed  by  courts  of  equity. 

I  do  not  think  it  necessary  to  take  up  the  time  of  the  oouri 
in  traveling  through  the  numerous  reported  eases  on  the  sub- 
ject The  substance  of  them,  so  far  as  is  necessary  to  be 
noticed  on  the  present  occasion,  is  summed  up  by  Mr.  Boberts, 
in  his  valuable  Treatise  on  Frauds.  **  The  relid!,''  says  he,  p. 
131,  '*  against  the  statute,  in  these  cases  of  part  performance, 
was  originally  founded  on  the  fraud  and  deceit  usually  char* 
acterizing  the  drcumstances.  There  is  no  satisfactory  founda- 
tion for  the  doctrine  of  part  performance  without  the  intermix- 
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tare  of  fnnd;  (p.  13^  and  upon  this  ground,  where  an  owner 
of  land  has  encouraged  another  to  go  on  with  his  improTe* 
ments  upon  the  estate,  under  a  false  expectation  of  a  convey- 
ance, or  a  lease,  and  this  expectation  raised  in  him  by  the 
assurances  of  such  owner,  it  is  agreeable  to  the  general  course 
of  equitable  relief  to  disappoint  the  contrivance  by  compelling 
the  deceiver  to  realijse  the  expectation  he  has  created;''  that  is 
1^  compelling  him  to  give  such  deed  or  lease.  "  This  protect- 
ing  jurisdiction,"  he  says,  ''has  stretched  itself  to  those  cases 
where  the  illusory  hope  has  been  raised,  not  only  1^  words  and 
asBorances,  but  simply  by  looking  on  in  silence,  whilst  false 
impressions,  which  we  are  able  either  to  correct  or  verify,  are 
indufling  a  fruitless  expenditure  on  improvements.  This  equity 
is  strong  and  salutaxy,  and  the  jealousy  of  jurisdiction  has 
shut  out  the  statute  of  frauds  where  this  principle  of  relief 
applies."  Again  he  says,  p.  184:  "These  instances  of  en- 
eouragement»  either  tacit  or  express,  to  make  improvements, 
incur  expense,  etc.,  are  not  proper  cases  of  part  performance, 
but  of  actual  fraud,  which  courfcs  of  equity  have  always  been 
forward  to  relieve  against."  '*  And  the  court  will  supply  an 
agreement  out  of  fraudulent  suppressions,  as  well  as  misrepre- 
sentations of  the  party  deceiving,  who  is  considered  as  virtually 
agreeing  to  make  good  the  expectation  he  has  raised." 

These  are  rules  and  principles  flowing  from  the  soundest  mo- 
rality, and  sanctioned  by  the  most  weighty  considerations  of 
justice  and  equity,  and  are  directly  in  point  to  the  case  before 
us.  The  testimony  is  strong  and  irresistible  to  show  that  the 
respondent,  from  time  to  time,  encouraged  the  appellants  to  go 
on  and  make  improvements,  not  only  under  an  expectation,  but 
reiterated  promises,  that  when  he  had  made  a  division  with,  or 
obtained  a  release,  from  the  heirs  of  Olark,  he  would  give  them 
a  deed,  or  durable  lease. 

The  decree  in  the  court  of  chanoezy  admits  that  the  appel- 
lants are  entitled  to  relief,  but  that  compensation  for  their  im- 
provements would  be  more  fit  and  proper  than  a  specific  per- 
formance. Lord  Bedesdale,  who  thinks  (2  Sch.  &  Lef.  652), 
courts  of  equity  have  gone  far  enough,  if  not  too  far,  in  decree- 
ing specific  performance  of  agreements,  says,  the  original 
foundation  of  such  decree  was,  that  damages  at  law  would  not 
give  the  party  the  compensation  to  which  he  was  entitled;  that 
is,  would  not  put  him  in  a  situation  as  beneficial  to  him  as  if 
the  agreement  was  specifically  performed.  And  on  this  ground, 
he  says,  the  court  of  chancezy,  in  a  variety  of  cases,  has  re- 
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fused  to  interfere,  where,  from  the  nathre  of  the  caee,  the 
damages  must,  neoesearily,  be  commensurate  to  the  injury  sus- 
tained; but  the  cases  Davis  y.  Thome,  1  8ch.  &  Lef.  847,  in 
which  the  court  decrees  specific  performance  of  contracts,  are 
generally  those  where  damages  would  not  answer  the  intention 
of  the  parties  in  making  the  contract,  and  a  specific  perf  onnance 
is,  therefore,  essential  to  justice.  Is  not  the  case  before  us 
one  of  that  description  f  Would  it  be  as  beneficial  to  the  ap- 
pellants to  be  paid  for  their  improvements,  as  to  have  a  specific 
performance?  Would  compensation  answer  the  intention  of 
the  parties  in  making  the  contract?  Would  they  hare  gone 
into  the  wilderness  and  spent  the  prime  of  their  Utcs  in  clearing 
up  a  farm,  and  providing  themselves  with  comfortable  dwell- 
ings, under  an  expectation  of  being  dispossessed  on  barely 
receiving  a  compensation  for  their  improvements  ?  The  earnest 
JBoIicitude  expressed  by  them,  on  a  variety  of  occasions,  with 
respect  to  further  security  of  their  title,  and  the  repeated  appli* 
cations  to  the  respondents  for  this  purpose,  show,  beyond  the 
possibility  of  a  doubt,  that  their  intention  was  to  procure  for 
themselves  a  permanent  settiement.  Such  cannot  be  a  case  for 
compensation.  A  specific  performance  is,  in  the  language  of 
liord  Bedesdale,  essential  to  justice.  Who  is  to  reap  the  benefit 
of  the  appreciation  of  the  lands,  they  who  have  encountered 
the  hardships  and  privations  of  a  new  country,  and  whose  labor 
must,  in  a  great  measure,  have  produced  this  appreciation,  ot 
he  who  has  kept  them  under  the  delusive  expectation  of  a  title 
until  the  farm  is  subdued,  and  now  seeks  to  deprive  them  of  it? 
The  answer  is  obvious. 

No  reasonable  objection  can  be  made  to  a  specific  execution, 
on  account  of  any  uncertainty  in  the  agreement.  The  proof 
makes  out  a  parol  contract  with  all  requisite  certainty,  to  wit, 
either  to  sell  the  land  as  wild  land  was  selling  in  that  part  of 
the  country  in  the  year  1797,  together  with  the  interest,  or  to 
give  a  durable  lease  in  fee,  at  the  customary  rent  at  that  time, 
at  the  election  of  the  appellants.  In  the  case  of  Shannon  v. 
Bradsireet,  1  Sch.  &  Lef.  73,  Lord  Bedesdale,  in  answer  to  an 
objection  as  to  the  uncertainty  of  rent  to  be  reserved  pursuant 
to  an  agreement,  said  he  did  not  think  it  uncertain,  for  it  was 
capable  of  being  reduced  to  certainty.  Every  executory  con- 
tract must  contain  this  species  of  uncertainty;  but  if  it  contains 
all  that  leads  to  future  certainty  it  is  sufficient.  If  this  rule  be 
eound,  the  price  or  rent  of  the  land  can  be  easily  ascertained 
by  a  reference  to  a  master*    I  am  accordingly  of  opinion  that 
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this  is  a  fit  and  proper  case  for  a  specific  pezformance,  and  that 
4he  decree  of  the  court  of  chancery  ought  to  berevened. 

SpnoBBy  J.,  concurred* 
Yatxs  and  Platt,  JJ.,  absent, 

Yiir  NE889  J.,  was  of  opinion  that  the  decree  of  the  court  of 
«hancezT  ought  to  be  affirmed* 

BaTIS,  B1GSHELL9  BlOOU,  OlASK,  OsOSBTy  DaTTON,  ELMnCDOBVy 

Haoab,  Ketxs,  LooMiSy  LxynrosTON,  Boss,  Stbanahan,  Swivt  and 
YxB  Bbtok,  senators,  concurred  in  the  opinion  deliyered  bj  the 
justice. 


Yiir  Ybohken,  Senator.  The  appellants  hare  filed  their  bill 
in  the  court  of  chanceiy  to  obtain  a  specific  performance  of  an 
agreement  for  the  title  to  land  in  the  Oriskany  patent,  which 
belongs  to  the  respondent.  The  respondent,  by  his  answer, 
denies  the  agreement,  and  insists  upon  the  statute  of  frauds 
•gainst  any  parol  agreement  which  might  be  proved*  From  the 
bill,  as  w^  as  the  testimony  in  the  cause,  it  appears  that  the 
appellants  rely  partly  on  an  agreement  by  parol  and  partly  in 
writing.  [The  senator  then  reyiewed  the  evidence.]  I  shall 
consider  the  case  as  it  stands:  1.  Upon  the  written  instrument; 
and,  2*  Upon  the  parol  evidence* 

1  What  does  the  written  instrument  import?  Does  it 
amount  to  a  final  bargain  for  the  land  in  question  upon  any 
specific  terms  of  which  this  court  can  decree  the  performance  t 
Acccording  to  my  understanding  of  its  plain  language,  it  is  a 
mere  permission  for  the  appellants  to  occupy  the  land,  with  a 
promise  to  give  them  the  first  offer  to  purchase  or  take  a  lease 
of  it,  when  the  respondent's  title  in  severalty  should  be  per* 
fected;  but  it  does  not  profess  to  fix  either  the  terms  of  sale  or 
of  the  lease*  Oan  this  court  execute  such  an  instrument  spe* 
eifically,  by  decreeing  either  a  conveyance  in  fee  or  a  lease  ?  I 
presume  noL  A  decree  for  a  specific  performance  must  operate 
npon  and  according  to  the  terms  of  the  agreement;  and  therefore 
if  the  instrument  contains  no  specific  terms,  it  is  not  susceptible 
of  specific  execution.  The  office  of  enforcing  performance  can 
not  be  exercised  when  the  matters  to  be  performed  are  left 
onsettled  and  uncertain  by  the  parties  to  an  agreement. 

Suppose  the  court  decrees  a  conveyance,  what  price,  accord* 
ang  to  the  instrument,  are  the  appellants  to  pay?  From  what 
time  are  the  payments  to  commence?  Are  they  to  be  with  or 
without  interest?    Or  is  the  consideration  to  be  paid  a^  the  de< 
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lively  of  the  deed;  and  in  that  case  what  ia  the  respondent  to 
reoeiye  for  the  use  and  ocoapation  of  the  land  ainoe  1794,  when 
the  appellants  took  possession  f  Or  is  he  to  receive  no  remun- 
eration for  upwards  of  twenty  years'  enjoyment  of  his  land,  and 
to  be  compelled  to  part  with  the  title  at  the  present  appraised 
valae  thiereof,  considering  it  as  in  a  wild  state?  Have  the  par- 
ties agreed  by  the  instnunent  before  ns,  to  this  mode  of  fixing 
the  price,  and  by  whom  it  is  to  be  done?  The  instroment  is 
totally  silent  upon  all  these  points.  Let  me  ask,  then,  what  are 
to  be  the  terms  of  a  decree  for  a  deed,  according  to  the  stipula- 
tions of  the  parties,  as  expressed  in  their  written  agreement. 

Again,  shonld  the  court  decree  a  lease,  for  what  term  is  it  to 
be  f  What  is  to  be  the  annual  rent  ?  How  and  when  payable, 
and  from  what  time  is  it  to  commence?  What  covenant  and 
conditions  are  to  be  inserted  in  it;  for  the  written  instrument  is 
silent  as  to  all  these  particulars?  Will  a  decree,  bottomed  upon 
this  instrument,  either  for  a  conveyance  in  fee,  or  a  lease  upon 
such  terms  as  the  court  shall  direct,  comport  with  the  legal 
meaning  of  a  specific  execution  of  an  agreement  made  and  set- 
tled between  the  parties?  In  my  opinion,  it  will  be  repugnant 
to  all  established  principles:  Boberts  on  Frauds,  186, 186,  rela- 
tive to  specific  performance;  and  that  in  order  to  make  such  a 
decree,  the  court  must  first  assume  the  office  of  bargainors  for 
the  parties,  to  lay  the  foimdation  for  it. 

It  can  hardly  be  necessary  for  me  to  detain  the  court  by  cit- 
ing authorities  on  this  point.  I  shall,  therefore,  mention  only 
a  few  of  the  numerous  cases  to  be  found  in  the  books  in  support 
of  my  positions.  In  Blagden  v.  Bradbear^  12  Yes.  jun.  466,  the 
master  of  the  rolls  held,  that  to  sustain  a  bill  for  specific  per- 
formance of  an  agreement  for  the  purchase  of  land,  the  agree- 
ment must  express  the  price,  or  by  reference  to  something  else, 
must  show  what  it  was.  In  CUnan  v.  Coohe,  1  Sch.  A.  Lef  .  22, 
the  lord  chancellor  held,  that  a  bill  for  a  specific  performance 
of  a  written  agreement  for  a  lease  for  three  lives,  could  not  be 
sustained,  because  the  agreement  did  not  mention  the  term  and 
did  not  refer  to  an  advertisement  of  the  defendant,  offering  to 
lease  the  land  for  three  lives.  So  in  Olathe  v.  Wright,  1  Atk.  12, 
Lord  Hardwicke  declared  the  omission  of  the  price  in  a  letter 
acknowledging  a  contract  for  the  sale  of  land  to  be  fatal. 

2.  Is  the  parol  evidence  competent  to  explain  and  supply  the 
defects  of  the  written  instrument?  By  the  statute  of  frauds,  all 
contracts  concerning  the  title  to  lands,  which  are  not  reduced  to 
writing  and  signed  by  the  parties,  are  dedaied  to  be  invalid. 
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The  wise  proTisions  of  this  statute  would  be  wholly  defeated  if 
X>arol  eTidence  was  admissible  to  enlarge  and  support  a  defect- 
iTo  written  agreement.  But  I  need  not  dwell  upon  this  point 
here.  This  court  has  recently  decided  in  the  case  of  Mann  t. 
Mann  [anie^  416]»  even  of  a  will,  a  patent  ambiguity  renders  it 
▼oid,  and  that  parol  evidence  to  explain  the  intent  of  the  testa- 
tor,  cannot  be  let  in  to  establish  it  If  the  law  is  so  in  relation 
to  wills,  which  are  entitled  to  the  greatest  benignity,  the  reasons 
upon  which  it  is  founded  apply  with  greater  force  to  a  case  like 
the  present. 

But  admitting,  for  argument's  sake,  that  the  parol  evidence 
is  competent,  what  does  it  prove?  According  to  my  under- 
standing, nothing  more  than  that  the  respondent,  in  conversing 
about  his  Oriskany  land,  has  repeatedly  declared  that  it  was 
his  intention,  when  his  title  was  completed,  to  sell  or  lease  it, 
not  only  to  the  appellants,  but  to  all  the  occupants  thereof,  as 
wild  lands  were  going;  and  that  he  would  take  no  advantage  of 
their  labor  by  enhancing  his  terms.  I  cannot  collect  from  this 
evidence  that  he  intended  by  such  conversations  to  make  a  final 
bargain  relative  to  the  terms  of  sale,  or  the  conditions  of  a  lease, 
or  to  give  any  assurance  with  respect  to  those  terms  or  condi- 
tions, except  that  he  did  not  mean  to  avail  himself  of  the  occu- 
pant's labor.  How,  then,  does  the  parol  evidence  ascertain  the 
price  to  be  paid  for  the  land,  or  the  terms  of  payment  in  case 
of  a  sale,  or  the  terms  and  condition  of  the  lease,  if  he  should 
conclude  to  let  it?  Indeed,  the  appellant's  principal  witnesses, 
Lavnrence  and  S.  Parkhurst,  differ  essentiaJly  as  to  the  price 
spoken  of.  The  former  says  it  was  as  wild  land  was  going, 
when  the  respondent  should  be  enabled  to  give  a  good  title; 
the  latter  testifies  that  it  was  the  price  at  which  the  land  was 
going  when  he  should  give  the  title,  or  the  price  it  was  selling 
for  at  the  time  of  the  conversation  in  April,  1797,  with  the  ad- 
dition of  interest  from  that  time. 

There  is,  however,  another  decisive  objection  to  this  evidence. 
The  conversations  to  which  it  relates  were  prior  to,  or  at  the 
time  when  the  written  permission  of  1793  to  Lawrence  was  sur- 
rendered by  S.  Parkhurst,  and  he  accepted  the  instrument  of 
April,  1797,  in  lieu  of  it.  The  surrender  was  made,  as  Park« 
hurst  deposes,  to  obtain  a  new  contract.  Why?  Oan  any  other 
reason  be  imagined,  except  that  he  wanted  a  fuller  and  more 
satisfactory  engagement  from  the  respondent?  Did  he  receive 
such  a  one  ?  No.  Why  ?  Because  tiie  respondent  declined  to 
give  it.     Was  there  any  deception  used  to  impose  the  instru- 
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ment  of  1797  upon  S.  Parkhnrst?  He  does  not  allege  thai 
theie  was.  Does  be  pretend  that  be  did  not  understand  its 
import?  No;  for  he  had,  in  the  fall  of  1794,  informed  the  re- 
spondents that  the  appellants  wished  for  better  security  than 
the  instrument  of  1798,  which  was  of  the  same  tenor.  What, 
then,  is  the  fair  inference  from  this  transaction?  Is  it  not  that 
the  instrument  of  1797  was  the  fullest  which  the  respondent 
would  give,  and  that  the  appellant's  agent  accepted  it  under* 
standingly.  I,  therefore,  consider  all  the  previous  parol  con- 
Tersations,  testified  to  by  the  appellant's  witnesses,  as  meiged 
in  this  instrument.  And  if  they  are,  it  results  condusiTely  that 
the  parol  evidence  cannot  aid  the  appellants. 

If  I  understood  the  appellant's  counsel  correctly,  he  dis- 
claimed to  rely  upon  part  performance  as  ground  for  their  relief 
in  this  case.  It  cannot,  therefore,  be  necessary  to  consider 
that  point;  but  if  it  was,  the  objection  of  total  uncertainty  in 
the  alleged  agreement  would  be  decisive  against  the  appellants. 
For  though  part  performance  will,  in  certain  cases,  induce  a 
court  of  equity  to  enforce  a  parol  agreement  for  the  purchase 
of  land,  it  cannot  make  an  agreement  susceptible  of  specific 
execution,  when  its  terms  are  not  specifically  ascertained  nor 
ascertainable. 

But  it  was  strongly  urged  in  argument,  that  the  appellant* 
are  entitled  to  relief  on  the  ground  of  fraud,  because  they  were 
led  on  by  the  false  verbal  assurances  of  the  respondent  to  make 
valuable  permanent  improvements  on  the  land.  In  order  to  try 
the  strength  of  this  position,  it  must  be  examined  with  refer- 
ence to  the  appellants'  bill,  and  the  facts  in  the  case.  The 
scope  and  prayer  of  the  bill  are  for  the  specific  performance  of 
an  agreement.  It  sets  forth  the  instrument  of  1797,  as  the 
written  contract  relied  on,  and  refers  all  the  respondent's  verbal 
assurances  to  it;  but  does  not  contain  a  single  allegation  of 
fraud  other  than  what  is  implied  by  the  charge  of  the  respond- 
ent's refusal  to  fulfill  his  contract.  What,  then,  is  the  question 
of  fraud  arising  upon  the  appellants'  bill?  None  other  than 
that  the  law  can  imply  in  every  case  of  a  bill  for  specific  per- 
formance. I  have  already  shown  that  in  such  cases  the  decision 
must  turn  upon  the  validity  and  sufficiency  of  the  agreement 
set  forth  and  proved.  But  I  will  here  add,  that  to  entitle  a 
party  to  relief  upon  the  ground  of  fraud,  the  fraud  must  be 
specifically  and  expressly  charged  and  put  in  issue.  This  point 
has  been  determined  by  this  court  in  MbKemon  v.  James^  6 
Johns.  660,  661,  664,  666,  in  which  the  present  chancellor  and 
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Mr.  Jaatioe  Spencer  delivered  the  opinion  of  the  court.  The 
flame  rule  is  laid  down  in  the  English  books:  Mitf.  PL  19,  255; 
Gilb.  For.  Bom.  218;  Clarke  t.  Ikrion,  11  Yes.  jon.  240;  John- 
mm  y.  CkOd,  1  Bro.  0.  C.  94. 

Again,  should  this  be  considered  a  case  of  fiaud,  it  may  be 
asked:  What  relief  are  the  appellants  to  have  ?  Will  this  conrt 
decree  the  land  to  them  without  price  I  Would  not  such  a  de- 
cree go  beyond  their  claim,  and  travel  out  of  the  case  presented 
by  their  bill  ?  Or  will  the  court  undertake  to  establish  the  price 
and  the  terms  of  payment,  or  the  terms  and  conditions  of  a 
lease  to  be  given  by  the  respondent  ?  If  it  will,  it  must  do  so 
arlntrarily  and  without  guide,  or  it  must  recur  to  the  agreement 
set  up  by  the  appellants.  The  first  would  violate  all  the  settled 
principles  of  justice  and  equity,  and  the  latter  brings  us  back 
to  the  question  whether  the  agreement  stated  by  the  appellants 
has  been  duly  proved,  and  can  be  specifically  executed  here. 

I  am  aware  that  there  are  cases  in  the  books  in  which  it  is 
laid  down  that  a  party's  right  shall  be  concluded  by  his  fraudu- 
lent acts.  But  those  are  cases  widely  different  from  the  pres- 
ent. For  the  purpose  of  illustration  I  will  mention  a  few  of 
them,  and  state  the  principles  on  which  they  are  decided. 
Where  a  man  who  has  a  title  to  land,  and  knows  of  it,  stands 
by  and  either  encourages,  or  does  not  forbid  the  purchase  from 
another,  he,  and  all  claiming  under  him,  shall  be  bound  by  such 
purchase:  1  Fonb.  Eq.  161;  Boberts  on  Fraud,  130.  For  he 
imposed  a  false  apprehension  upon  the  purchaser  by  his  silence 
when  silence  was  treacherously  expressive.  So,  where  A.  en- 
courages a  person  to  take  a  long  lease  from  a  tenant  for  life,  to 
whom  A.  stands  next  in  remainder,  and  to  build  and  make  im- 
provements, and  the  tenant  for  life  dies  before  the  lease  is  out, 
a  court  of  equity  will  not  suffer  A.  to  disturb  the  lessee  until 
the  expiration  of  his  lease:  Hannvng  v.  Ferrers,  Eq.  Oa.  Abr. 
875.  Because,  to  use  the  language  adopted  by  his  honor,  0.  J, 
Thompson,  in  Nemn  v.  Belknap,  2  Johns.  589,  where  a  man  has 
been  silent,  when  in  conscience  he  ought  to  have  spoken,  equity 
will  debar  him  from  speaking  when  conscience  requires  him  to 
be  silent. 

Again,  in  the  same  case,  when  speaking  of  a  purchaser  taking 
possession  and  making  improvements,  under  the  circumstancee 
above  mentioned,  his  honor  says  that  to  make  these  acts  avail- 
able to  him,  they  must  be  done  as  owner  of  the  estate,  and 
which  he  would  not  have  done  had  he  not  considered  liiTnafllf  in 
that  ligh^     ifence  it  will  be  seen  that  the  class  of  cases  in. 
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which  fraud  will  divest  or  saspend  a  man's  titie^  differ  iotaU^f 
from  the  case  now  before  us.  Here  the  appellants  avow  thai 
they  entered  and  made  their  improTements  upon  the  faith  of  an 
agreement  by  which  they  acknowledge  the  title  to  the  land  to 
be  in  the  respondents.  There  has»  therefore,  been  no  fraudu- 
lent concealment  in  the  ease.  The  appellants  have  not  been 
treacherously  led  to  purchase  the  title  from  another,  nor  to  en- 
ter upon  and  improve  the  land,  considering  it  as  their  own;  for 
their  bill  famishes  conclusive  evidence  to  the  contrazy. 

But,  after  all,  what  evidence  have  we  to  support  any  allega- 
tion of  fraud  against  the  respondent  ?  It  is  said  that  he  in- 
duced the  appellants  to  expend  their  labor  and  money  to 
improve  his  land  by  false  assurances  that  he  would  give  them  a 
good  title  for  it.  Is  this  true?  To  answer  the  question  cor- 
rectly, we  must  again  look  at  the  testimony.  In  July,  1793, 
the  appellants  obtained  an  assignment  of  a  written  permission 
given  by  the  respondent  to  Lawrence  to  enter  upon  and  hold 
the  land  until  further  orders;  they  to  have  the  preference  either 
to  purchase  or  lease  whenever  his  title  should  be  perfected. 
By  virtue  of  that  assignment  they  took  possession  in  the  spring 
of  1794,  and  occupied  the  land  until  April  1797,  when  they 
surrendered  the  written  license  of  1793,  and  by  their  agent,  S. 
Parkhurst,  requested  what  he  calls  a  new  contract.  Upon  this 
request,  the  respondent  gave  them  another  written  permission, 
dated  the  seventh  of  April,  1797,  to  possess  the  land,  and  con- 
taining a  promise  that  as  soon  as  his  title  should  be  completed 
by  a  release  from  the  heirs  of  Mr.  Clark,  he  would  give  them 
the  preference  either  to  purchase  or  take  a  lease.  Before  and 
at  the  time  of  giving  the  last  permission,  the  respondent  in 
several  conversations  relative  to  the  terms  upon  which  he  in- 
tended to  sell  or  lease  the  land,  declared  that  he  would  sell  or 
lease  it  to  the  occupants  as  wild  land  was  going  at  the  time  of 
■giying  the  title,  and  that  no  advantage  should  be  taken  of  their 
labor. 

But,  although  the  appellants  had,  by  their  agent,  S.  Park- 
hurst, previous  to  that  time,  intimated  to  him  their  desire  to 
have  better  security,  he  gave,  and  they  accepted,  the  permission 
of  1797,  as  their  only  written  security.  This,  in  my  opinion, 
puts  the  allegations  of  fraud,  founded  on  the  above  conversa- 
tions, at  rest.  For  according  to  S.  Parkhurst's  testimony,  the 
last  permission  must  be  considered  as  the  new  contract.  Its 
language  is  plain,  and  cannot  be  misunderstood.  If  the  appel- 
lants were  not  satisfied  with  it,  they  had  an  election  to  reject 
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it;  but  they  elected  to  accept,  and,  therefore,  are  concluded  by 
it.  Bat  the  evidence  does  not  stop  here.  In  Febrnazy,  1808, 
the  respondent  wrote  a  letter  to  his  attorney,  Mr.  Flatt,  request- 
ing  him  to  give  leases  for  three  years  to  the  settlers  on  his 
Oriskany  lands;  and  in  that  letter  he  inclosed  a  list  of  the  bet- 
tiers,  to  whom  he  says  he  gave  permission,  several  years  before, 
to  hold  during  his  pleasure,  without  any  other  consideration 
than  their  taking  care  of  and  preventing  waste  on  the  land.  The 
bill  admits  that  a  copy  of  this  letter  was  delivered  to  one  of  the 
appellants,  when  he  received  the  lease  for  three  years.  Surely, 
that  copy  gave  the  appellants  full  notice  of  the  light  in  which 
the  respondent  considered  his  engagement  to  them,  and  after 
this  notice  they  accepted  from  him,  and  held  under  a  three 
years'  lease,  with  covenants  to  deliver  up  the  possession  at  its 
expiration. 

Again,  when  the  lease  expired  in  the  spring  of  1806,  G.  W. 
F.  Parkhurst,  for  himself  and  the  other  appellants,  addressed  a 
letter  to  the  respondent,  which  unequivocally  admits  that  he 
has  the  absolute  disposal  of  the  land,  and  explicitly  negatives 
every  pretense  of  any  agreement  with  them,  either  for  a  deed 
or  lease  upon  any  terms.  What  then  is  the  evidence  of  fraud 
and  deception  in  this  case  ?  It  is  obvious  that  the  appellants 
were  ignorant  of  any  in  1806,  and  the  case  furnishes  no  testi- 
mony of  a  discovery  since. 

In  eveiy  point  of  view  in  which  I  have  considered  this  case, 
I  am  fully  satisfied  that  the  appeal  cannot  be  sustained.  I 
am,  therefore,  constrained,  notwithstanding  it  may  appear  hard 
against  the  appellants,  to  concur  in  the  decree  made  by  his  honor 
the  chancellor.  For  to  use  the  strong  language  of  Mr.  J. 
Thompson,  in  the  case  of  Jackson  v.  StU,  11  Johns.  220  [6  Am. 
Dec.  363],  "  it  is  better  to  preserve  consistency  in  legal  princi- 
ples, although  it  may  not  always  suit  the  equity  of  the  individ- 
ual case,  than  to  make  those  principles  bend  to  what  may  be 
thought  the  substantial  justice  of  each  particular  case.'' 

Allbn,  Babxbb,  Oogbban,  Fbst,  Hasoal,  RAnourv,  Sktkoub, 
fifswABT,  Tmnns  and  Wbhdbll,  Senators,  were  of  the  same 
opinion. 

A  majority  of  the  court  being  of  opinion  that  the  decree  of 
the  court  of  chancery  ought  to  be  reversed,  it  was  thereupon 
''ordered,  adjudged  and  decreed,  that  the  decree  appealed 
from  be  reversed,  etc.,  and  that  the  proceedings  in  this  cause 
be  remitted  to  the  court  of  chancery  to  the  end  that  the  decree 
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made  therein^  in  the  said  conrt,  prior  to  the  rehearing  thereof, 
and  to  the  making  the  decree  hereby  reYersed,  may  be  earned 
into  fall  e£Eect;  and  that  the  respondent  pay  to  the  appellants 
their  costs  of  this  appeal,  to  be  taxed  and  allowed  by  the  said 
court  of  chancery/' 
Decree  reyersed. 


JjkGkMY.  HMeri,  102MaM.  36^  Welli^  J.,  mji:  *«Tlie  fnoid  mottoom- 
momly  treated  as  taking  an  agreement  oat  of  the  stetota  of  £raQda»  is  thai 
which  oonsiate  in  aetting  up  the  atatate  agamat  ita  pecformanoe,  after  tha 
other  party  haa  been  induced  to  make  expenditure^  or  a  change  of  aitoatioo 
in  regard  to  the  eubject-matter  of  the  agreement,  or  upon  the  aappoaitian 
that  it  waa  to  be  carried  into  ezecntion,  and  the  aMomptkmof  righta  therein 
to  be  acqured;  eo  that  the  refnaal  to  complete  the  exeontion  of  the  agree- 
ment  ia  not  merely  a  denial  of  righta  which  it  waa  intended  to  confer,  bat 
the  infliction  of  an  nnjnat  and  nnconaoientiooa  injnry  and  Ices.  In  anoh  cMa 
the  party  ia  held  by  force  of  hia  acta  or  ailent  acqnieacenoe  which  havo  niialad 
the  other  to  hia  harm,  to  be  eatopped  from  aetting  up  the  atatate  of  franda: 
H<noUM  Y.  Eohnes,  1  P.  Wma.  70;  Parkhuni  ▼.  Van  Cartiand,  I  Johna.  Ch. 
274;  S.  C.,  14  Johns.  15;  Browne  on  St.  of  Franda*  aec  437,  e<  «$.;  Try  on 
Sp.  Perf.,  eeoa.  384-38;  Caion  v.  OaUm,  Law  Bep.,  1  Ch.  137, 147;  &  a  Law 
Bep,  2  H.  L.  127.*'  Aa  to  the  distinction  takan  upon  the  admianfaility  of 
avidenoe  between  a  plaintiff  eeeking  and  a  defendant  reeiiting  a  apeoifio  per- 
farmanoe,  aea  the  elaborate  notea  to  WooUam  ▼•  Heam^  2  Whitaaad  1Aidor% 
Lb  Caa.  in  Eq.  484,  where  the  prindpal  eye  ia  fraqiMntiiy  ntend  tow 


Anderson  v.  Drakb. 

[U  JonKm,  lU.] 

I>iiiA»n»  WHSRB  Mads.— Where  a  note  ia  not  payable  at  any  r***^^^** 
place,  and  the  maker  haa  a  known  and  permanent  residnoe  within  the 
■tate,  the  holder  must  make  a  demand  of  payment  thwe,  in  otdar  to 
chaige  the  indoraer. 

Flags  of  Dats  or  Nors. — ^Dating  a  note  at  a  partionlar  place  doea  not  ol 
itaelf  make  that  the  place  of  *i^w«>tMi  ^inth  reapeot  to  chaigiqg  an  in* 
doraer. 

BmoYAL  or  Makib. — The  removal  of  the  maker  before  matority  of  the 
note  from  the  plaoe  where  the  note  waa  dated  toaplace  within  tiie  atatt^ 
where  he  afterwarda  resided,  will  not  ezonae  preaentment  at  the  latter 
place,  in  order  to  charge  the  indoraer. 

AssDicpsrr  against  the  indorser  of  a  promissoiy  note.  The 
eause  oame  before  this  court  upon  a  demnrrer  to  the  defendant's 
plea.    The  ease  is  stated  in  the  opinion. 

J.  Strong,  in  snpport  of  the  demnrrer. 

AnUion  and  Sloason,  contra. 
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'  Bj  Court,  THOMPeoN,  0.  J.  This  case  comes  before  the  court 
on  a  demurrer  to  the  second  plea.  The  defendant  being  sued 
as  an  indorser  of  a  promissoiy  note,  pleads  speciallj  that  the 
maker  of  the  note  had,  shortly  after  the  making  thereof,  and 
before  it  became  payable,  removed  from  theciiy  of  New  York  to 
Kingston,  in  Ulster  county,  there  permanently  to  reside,  which 
was  well  known  to  the  plaintiff;  and  that  no  demand  had  been 
made  upon  the  maker.  The  demurrer  admits  the  truth  of  these 
allegations.  And  the  question  presented  is,  whether  a  demand 
upon  the  maker  at  Kingston  was  necessary  in  order  to  charge  the 
indorser.  It  does  not  appear  from  the  declaration,  that  the  note* 
was  made  payable  at  any  particular  place;  nor  is  there  any  alle- 
gation from  which  we  are  to  infer  that  the  note,  upon  the  face 
of  it,  appears  to  haye  been  made  in  New  York.  The  case,  how- 
ever, was  argued  by  the  defendant's  counsel  upon  the  admission 
of  that  fact,  and  our  opinion  is  founded  on  the  supposition  that 
the  note  appears,  on  the  face  of  it,  to  have  been  drawn  in  New 
York,  that  being  at  the  time  the  place  of  residence  of  the 
drawer,  though  before  the  note  fell  due  he  removed  to  Kings- 
ton in  Ulster  county,  there  permanently  to  reside. 

Whether  under  such  a  state  of  facts,  a  demand  on  the  maker 
at  Kingston  was  necessary,  or  whether  it  was  sufficient  if  made 
in  New  York,  where  the  note  was  drawn,  is  the  point  to  be  de- 
cided. Had  the  note  expressly  been  made  payable  in  New 
York,  a  demand  there  would  have  been  sufficient,  notwithstand- 
ing the  removal  of  the  drawer.  LiviHoeTON,  J.,  in  delivering 
the  opinion  of  the  court  in  Stewart  v.  Eden^  2  Cai.  127  [2  Am. 
Dec.  222],  says,  the  note  being  dated  in  New  York,  the  maker 
and  indorser  are  presumed  to  have  contemplated  payment 
there.  This,  however,  was  not  the  point  directly  before  the 
court;  and  it  is  evident  from  a  subsequent  part  of  the  opinion, 
that  he  did  not  intend  to  be  understood  that  New  York  would 
have  been  the  place  to  demand  payment  of  the  maker,  or  to 
give  notice  to  the  indorser  in  case  of  a  permanent  removal  from 
the  city.  In  Thompson  v.  Kelcham,  8  Johns.  190  [6  Am.  Dec. 
832],  the  note  was  dated  at  Montego  Bay,  yet  it  was  not  deemed 
payable  there;  otherwise  parol  evidence  would  have  been  in- 
admissible to  prove  it  was  payable  at  New  York.  Such  evidence 
would  have  been  repugnant  to  the  written  note,  if  the  inference 
of  law  was,  that  it  was  payable  at  Montego  Bay.  This  point 
was  in  some  measure  before  the  supreme  court  of  Pennsylvania, 
in  Fi8her  v.  Evans,  5  Binn.  542.  It  was  there  contended  in 
argument  that  the  place  where  the  bill  was  drawn  and  dated 
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miiBt  be  taken  to  be  the  residence  of  the  drawer,  and  that  the 
holder  was  not  bound  to  look  for  him  elsewhere.  But  the  chief 
justice  said  he  knew  of  no  such  principle  and  that  the  proper 
place  to  giye  notice  to  the  person  entitled  to  reoeiye  it,  was  at 
his  permanent  residence. 

Bayley,  in  his  Treatise  on  Bills,  58,  states  the  rule  to  be,  that 
if  the  drawer  or  maker  cannot  be  found  at  the  place  where  the 
bill  or  note  is  payable,  and  it  appears  that  he  never  lived  there 
or  has  absconded,  the  bill  or  note  is  to  be  considered  as  dishon- 
ored; but  if  he  has  only  removed,  the  holder  must  endeavor  to 
find  out  to  what  place  he  has  removed,  and  make  the  present- 
ment there.  This  is,  in  some  measure,  supported  by  the  case 
of  C<Min8  V.  BiUler,  Str.  1087.  This  rule,  I  apprehend,  cannot 
be  correct  to  the  extent  there  laid  down.  The  settled  law  now 
is,  that  a  demand  of  payment  at  the  place  where  the  note  is 
made  payable  is  enough  to  charge  the  indorser.  This  is  so  de- 
cided in  the  case  of  Saunderson  v.  Ju4ge,  2  H.  Bl.  609,  and  by 
this  court  in  the  case  of  Slewati  v.  Eden  ;  but  according  to  Mr. 
Bayley,  the  holder  must  follow  the  maker  to  the  place  of  his 
removal. 

The  general  rule  is,  that  the  holder  of  a  note  is  bound  to 
make  use  of  all  reasonable  and  proper  diligence  to  find  the 
maker,  and  demand  payment,  where  no  particular  place  is  ap- 
pointed for  such  payment.  And  in  determining  what  shall  be 
considered  reasonable  diligence,  due  regard  must  be  had  to  the 
security  of  indorsers  as  weill  as  to  the  unembarrassed  droulation 
of  negotiable  paper.  The  laying  down  precise  rules,  however, 
on  this  subject,  is  attended  with  some  difficulty.  In  a  case 
decided  in  this  court,  but  which  is  not  reported,  the  drawer  of 
the  note  had  removed  to  Canada;  the  note  was  drawn  and  dated 
at  Albany,  though  not  made  payable  at  any  particular  place, 
and  it  was  held  that  a  demand  in  Albany  was  sufficient  to  charge 
the  indorser.  I  can  find  no  distinction  in  the  books  as  to  the 
place  being  within  the  jurisdiction  of  the  court,  which  varies 
the  rule  on  this  subject;  nor  do  I  see  any  substantial  reason  for 
any  such  distinction.  It  is  necessary,  however,  that  some  rule 
should  be  settled,  and  I  am  inclined  to  think  where  a  note  is  not 
mrade  payable  at  any  particular  place,  and  the  maker  has  a  known 
and  permanent  residence  within  the  state,  the  holder  is  bound 
to  make  a  demand  at  such  residence,  in  order  to  charge  the 
indorser.  Whoever  takes  such  note  is  presumed  to  have  made 
inquiry  for  the  residence  of  the  maker,  in  order  to  know  where 
to  demand  payment,  and  to  assume  upon  himself  all  the  incon- 
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yenience  of  making  such  demand,  and  the  xiak  of  the  maker's 
removing  to  any  other  place  before  the  note  falls  dne.  As  the 
demuirer,  therefore,  in  this  case,  admits  the  permanent  resi- 
dence of  the  mak^  to  have  been  at  Kingston  when  the  note 
fell  due,  and  that  known  to  the  plaintiff,  he  was  bound  to  de- 
mand payment  of  the  note  at  that  place;  and  not  haying  done 
BO,  the  indorser  is  discharged.  The  defendant  must  accordingly 
have  judgment  upon  the  demurrer. 
Judgment  for  the  defendant. 


DftTiei^  J.,  in  FaHerY.  JMm,  26 K.  T.  81,  myui  '*Li  this  stetob  the  role 
hat  been  r^gudad  as  well  MtUed  nnoe  the  deddon  of  the  oMe  of  Aniermm 
T.  Drake^  thata  remoral  of  the  niAker  oat  of  the  state  after  the  making  of 
the  note,  and  before  its  maturity,  ezoiiaaa  the  holder  from  presentment  and 
demand."  This  case  is  alio  relied  npon  in  Taylor  ▼.  Swjfder^  3  Denio^  148; 
CtHinU  B.  T.  AJkt^  16  Meu  44;  Whedtr  t.  FiM^  6  Met  296|  Barry  t. 
irsr«^8N.H.188;iMMil0T.  fFoOKr,  7  Id.  200;  CoUioeBT.  i>Mar,  17  Id.  82. 


Gardner  v.  Thomas. 


[14  Jomnm,  ISA.] 
Torn  ov  HiOH  &U8.— Actiona  for  penooal  injniiea  an  of  a  tiaaiitoiy 
natmne^  and  foUowa  the  person  or/ommof  the  defandant  Conseqiientlj, 
oonrta  of  this  state  have  jarisdiotion  of  actions  bronght  for  torts  com- 
mitted on  board  of  a  foreign  vessel  on  the  hi^^  seas,  where  both  parties 
are  foreignen;  but  it  rests  in  the  soond  discretion  of  the  coort  to  exer^ 
else  jnrisdiction  or  not^  according  to  the  oiroomstanoes  of  the 


Ebbob  to  the  justice's  coort.  Thomas  brought  his  action  for 
an  assault  and  battery  committed  on  the  high  seas  by  Gardner, 
and  recovered  judgment.  This  writ  was  then  taken  by  the  de» 
f endant.    The  case  appears  from  the  opinion. 

Cotnes,  for  the  plaintiff  in  error. 

AnJOum^  contra. 

By  Court,  Yatxs,  J.  This  cause  comes  np  on  a  oerHarari  to 
the  justices'  court  in  New  York.  The  action  was  for  an  assault 
and  batteiy .  The  defendant  pleaded  that  the  assault  and  bat- 
tery, if  any,  was  committed  on  board  of  a  British  vessel  upon 
the  high  seas,  and  that  the  plaintiff  and  defendant  were  both 
British  subjects,  one  the  master,  and  the  other  a  sailor  on  board 
the  same  vessel.  To  this  plea  there  was  a  demurrer  and 
joinder,  on  which  judgment  was  given  for  the  plaintiff  below. 

The  question  presented  by  this  case  is,  whether  this  court  will 
take  cognizance  of  a  tort  committed  on  the  high  seas,  on  board 
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of  a  foreign  yesaely  both  fbe  parties  being  aubjeots  or  citisena  of 
the  country  to  which  the  vesaei  belongs.  It  moat  be  conceded 
that  the  law  of  nations  giyes  complete  and  entire  jurisdiction  to 
the  courts  of  the  country  to  which  the  vessel  belongSy  but  not 
exdusiTely .  It  is  exclusive  only  as  it  respects  the  public  injury^ 
but  concurrent  with  the  tribunals  of  other  nations,  as  to  the 
private  remedy.  There  may  be  cases,  however,  where  the  re- 
fusal to  take  cognizance  of  causes  for  such  torts  may  be  justified 
by  the  manifest  public  inconvenience  and  injury  which  it  would 
create  to  the  community  of  both  nations;  and  the  present  is 
such  a  case. 

In  Motfsten  v.  Fabrigas,  Gowp.  176,  Lord  Ifansfield,  in  his 
opinion  tiiere  stated,  is  sufficiently  explicit  as  to  the  doctrine, 
that  for  an  injury  committed  on  the  high  seas,  circumstanced 
like  the  one  now  before  us,  an  action  may  be  sustained  in  the 
court  of  king's  bench;  he  only  appears  to  doubt  whether  an 
action  may  be  maintained  in  England  for  an  injury  in  conse- 
quence of  two  persons  fighting  in  France,  when  both  are  within 
the  jurisdiction  of  the  court.  The  present  action,  however,  is 
for  an  injury  on  the  high  seas,  and,  of  course,  without  the 
actual  or  exclusive  territory  of  any  nation.  The  objection  to 
the  jurisdiction,  because  it  must  be  laid  in  the  declaration  to  be 
against  the  peace  of  the  people,  is  not  sufficient,  for  that  is  mere 
matter  of  form,  and  not  traversable.  In  BafaA  v.  Verdsi,  2  W. 
Bl.  1058,  DeOrey,  C.  J.,  says,  that  personal  injuriea  are  of  a 
transitoiy  nature,  et  9equuniur  /arum  rei;  and,  though  in  all 
declarations,  it  is  laid  contra  paoem,  yet  that  is  only  matter  at 
form,  and  not  traversable. 

It  is  evident,  then,  that  our  courts  may  take  oogniance  of 
torts  committed  on  the  high  seas,  on  board  of  a  foreign  vessel, 
where  both  parties  are  foreigners;  but  I  am  inclined  to  think  it 
must,  on  principles  of  policy,  often  rest  in  the  sound  discretion 
of  the  court  to  afford  jurisdiction  or  not,  according  to  the  cir- 
cumstances of  the  case.  To  say  that  it  can  be  claimed  in  all 
cases,  as  matter  of  right,  would  introduce  a  principle  which 
might  oftentimes  be  attended  with  manifest  disadvantage  and 
serious  injury  to  our  own  citiasens  abroad,  as  well  as  to  for- 
eigners here.  Uariners  might  so  annoy  the  master  of  a  vessel 
as  to  break  up  the  voyage,  and  thus  produce  great  distress  and 
ruin  to  the  owners.  The  facts  in  this  case  sufficiently  show  the 
impropriety  of  extending  jurisdiction;  because,  it  is  a  suit 
brought  by  one  of  the  mariners  against  the  master,  both  for- 
eigners, for  a  personal  injury  sustained  on  board  of  a  foreigB 
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▼68861,  on  th6  high  8688,  and  lying  in  port  where  the  action  waa 
eommenoedy  and  for  anght  that  appears  in  the  oaae,  intending 
to  xetom  to  their  own  country  without  delay,  other  than  what 
the  nature  of  the  voyage  required.  Under  such  droumstances, 
it  18  manifest  that  correct  policy  ought  to  have  induced  the 
court  below  to  have  refused  jurisdiction,  so  as  to  prevent  the 
aecious  consequences  which  must  result  from  the  introduction 
of  a  system,  with  regard  to  foreign  mariners  and  vessels,  de- 
atructive  to  commerce,  since  it  must  materially  affect  the  neces- 
sary intercourse  between  nations,  by  which  alone  it  can  be 
maintained.  The  plaintiff,  therefore,  ought  to  have  been  left 
to  seek  redress  in  the  courts  of  his  own  country,  on  his  return. 
The  judgment,  for  these  reasons,  may  be  deemed  to  be  improv- 
idently  rendered  in  the  court  below,  and  is,  therefore,  reversed. 
Judgment  of  reversal. 


Bracket  v.  MoNaib. 

[14  Jonwni,  170.] 

liaABOBBOV  Damaobs.— In  an  aotioii  for  the  lirasdii  of  aoontnoltoiniinMrt 
goodatoaoartunplaoe^  themeMozeof  dMnagMiBtbedifForaiioebetwMn 
the  Talne  of  the  gooda  at  the  place  from  which  they  were  to  be  trsMf 
ported,  and  the  valae  of  the  oaine  at  the  place  to  which  thoy  were  to 
havebeea  carxied. 

AssuMWUT.  The  plaintiff  declared  upon  a  written  agreement 
entered  into  by  the  parties  to  this  action,  whereby  McNair 
agreed  to  transport  a  certain  quantity  of  salt,  the  property  of 
Bracket,  from  Oswego  to  Queenston,  for  a  stated  price  per  bar- 
rel for  transporting;  the  transportation  to  be  made  by  McNair'a 
vessels,  half  on  the  first  trip  to  Queenston  af  fcer  making  the  con- 
tract, and  the  remainder  on  the  next  trip.  Plaintiff  proved  that 
vessels  belooging  to  defendant  had  sailed  to  Queenston,  after 
the  contract  was  entered  into,  and  before  ioformation  of  the 
non-intercourse  law  was  received,  and  that  none  of  plaintiff's 
salt  had  been  transported.  Judgment  was  given  for  the  plaint- 
iff for  the  difference  in  valae  of  the  salt  at  Oswego,  and  the 
value  of  the  same  at  Queenston.  The  case  came  before  this  court 
on  a  motion  for  a  new  trial,  and  was  submitted  without  argu- 
ment 

By  CouBT.  The  testimony  in  this  case  shows,  that  several 
vessels,  under  the  charge  of  the  defendant  sailed  from  Oswego 
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after  the  contract  was  entered  into  with  the  plaintiff,  and  before 
any  information  was  reoeiyed  at  that  place  of  the  non-interoonrsa 
law  between  the  United  States  and  Great  Britain,  and  no  reason 
whatever  is  assigned,  why  the  plaintiff's  salt  was  not  trans* 
ported.  The  eyidenoe  does  not  show,  in  any  manner,  a  perform* 
anoe  of  a  contract  by  the  defendant,  or  any  excuse  for  the  non- 
performance. The  case  is  veiy  imperfectly  drawn,  or  must  haye 
been  yery  obscurely  explained  upon  the  trial.  Whether  the 
testimony  of  Bichmond  and  of  Hugaxin,  as  to  the  transportatioii 
and  deliyeiy  of  salt  of  the  plaintiff's  to  Thomas  Clark,  of 
Queenston,  and  to  Porter,  Barton  &  Co.,  of  Lewiston,  has  any 
relation  to  the  four  hundred  barrels  mentioned  in  the  special 
agreement,  is  entirely  unexplained.  The  defendant,  according 
to  the  facts  stated  in  the  case,  has  failed  to  perform  his  contract 
in  the  transportation  of  the  salt,  and  if  so  the  rule  of  damages 
adopted  by  the  judge  was  no  more  than  giying  to  the  plaintiff 
an  indemnity  for  the  injury  sustained  by  the  breach  of  contract 
by  the  defendant.  He  has  recoyered  no  more  than  the  differ- 
ence between  the  yalue  of  his  salt  at  Oswego,  from  whence  it 
iras  to  be  taken,  and  at  Queenston,  the  place  to  which  it  was  to 
be  carried.  Whether  the  eyidence  of  the  handwriting  to  the 
receipts  offered  in  eyidence,  was  properly  rejected,  is  unimpor- 
tant, these  receipts  do  not  appear  to  haye  any  connection  with 
this  transaction,  from  any  thing  disclosed  in  this  case.  The 
motion  for  a  new  trial  must  accordingly  be  denied. 
Motion  denied. 


This  etm  k  indnded  hy  Mr.  Sedgwick  in  his  Leading  Oisas  on  tlie  Mi 
el  Damegee,  p.  90.  In  O'Cotmor  v.  Fonter,  10  Watte,  4ia^  flergeent^  J., 
deliTering  the  opinion  of  the  ooart»  oonaden  the  nile  here  adopted  ae  **fmt 
and  reeeonable,  and  the  only  one  by  which  jnatice  can  be  dene  between  the 
pertiee.**  See  the  principel  cace  followed  in  Ward  t.  N.  F.  OmL  £.  B,  Ox, 
47  N.  T.  83. 


Clute  v.  Wiggins. 

[14  Jannov,  ITS.] 

lasuursa's  LuBmnT. — ^An  innkeeper  ie  liable  for  the  gooda  d  hie 

■kdlen  from  the  inn.  So,  where  a  aleigh,  loaded  with  grun,  was  pot  into 
an  oat-hooae  appurtenant  to  the  inn,  *'  where  it  had  been  naoal  lor  the 
defendant  to  reoeiTe  loada  of  that  deacription«''  and  the  door  waa  btokMi 
open  during  the  night,  and  the  grain  waa  stolen,  the  imikwuwr  waa  held 
responsible  for  the  loea  without  proof  of  neg^genoe. 
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Ebbob  to  a  justice's  court.  Wiggins,  a  wagoner,  brought  an 
action  on  the  case  against  Clute,  a  tayem-keeper,  to  recoTer  the 
▼alue  of  sereral  bags  of  wheat  and  barley,  stolen  from  the  sleigh 
of  the  plaintiff  during  the  night,  while  he  was  entertained  as  a 
guest  in  defendant's  house.  It  appeared  on  the  trial  that  the 
plaintiff  came  to  the  defendant's  taTcm  with  a  load  of  wheat 
and  barley,  and  was  receiyed  as  a  guest  for  the  night;  that  his 
horses  were  put  into  the  plaintiff's  stable,  and  his  sleigh,  with 
the  wheat  and  barley,  **  was  put  into  the  wagon-house  of  the 
plaintiff,  where  it  had  been  usual  for  the  defendant  to  receive 
loads  of  that  desciipiion."  The  next  morning  it  was  discovered 
that  the  door  of  the  wagon-house  had  been  broken  open  and  all 
the  wheat  and  barley  stolen  from  the  plaintiff's  sleigh.  Judg^ 
ment  for  the  plaintiff  below. 

TFeston,  for  the  plaintiff  in  error,  dted  8  Bao.  Ab.,  tit.  Inns 
and  Innkeepers,  c.  6;  1  Oom.  Dig.  229. 

Skinner,  contra. 

By  OouBT.  The  liability  of  an  innkeeper  for  such  losses, 
arises  from  the  nature  of  his  employment.  He  has  privileges 
by  special  license.  He  holds  out  a  general  invitation  to  all 
travelers  to  come  to  his  house,  and  he  receives  a  reward  for  his 
hospitality.  The  law  in  return  imposes  on  him  corresponding 
duties,  one  of  which  is  to  protect  the  property  of  those  whom 
he  receives  as  guests.  On  general  principles  applicable  to  this 
subject,  the  defendant  is  liable  for  the  loss  sustained  in  this 
case.  He  received  the  plaintiff  as  his  guest  for  the  night,  with 
his  loaded  sleigh  and  horses.  The  sleigh,  with  its  contents, 
was  put  into  an  out-house,  appurtenant  to  the  inn,  ''  where  it 
had  been  usual  for  the  defendant  to  receive  loads  of  that  de- 
scription." The  doors  of  this  wagon-house  were  broken  open, 
from  which  it  may  be  inferred  that  the  building  was  close,  and 
the  doors  fastened  in  such  a  manner  as  to  promise  security. 
The  bags  of  grain,  therefore,  may  be  deemed  to  have  been  infra 
hoepUium;  and  being  so,  it  is  not  necessary  to  prove  negligence 
in  the  innkeeper  to  make  him  liable  for  the  loss:  Cayle*8  Caae^  8 
Co.  32;  Bennet  v.  MiUer,  5  T.  B.  273. 

Judgment  affirmed. 

This  cate  it  one  of  onr  eirly  cases  laying  down  the  liability  of  an  innkeeper 
aooording  to  the  doctrine  of  the  common  law,  and  in  almost  all  oar  sabseqnent 
oases  on  this  subject  it  will  be  f oond  cited  as  authority. 

Who  abs  Jxvkxkfebo, — ^An  innkeeper  at  common  law,  has  been  said  to 
be  the  keeper  of  a  common  inn  for  the  lodging  and  entertainment  of  trarelert 
Am.  Dao.  Vol.  VH— » 
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and  pMsengen,  thdr  hones  and  attendimta,  for  a  reasonable  oompepsation; 
56ao.  Abr.InnsC;  Sioi7onBaalment8»8eo.475.  An  inn  is  stated  to  be  "a 
house,  the  owner  of  which  holds  out  that  ho  will  reoeiTe  all  travelers  and 
aojonmers,  who  are  willing  to  pay  a  price  adequate  to  the  sort  of  aooommoda- 
tions  provided,  and  who  come  in  a  situation  in  which  they  are  fit  to  be  re- 
cexYed. "  Best,  J.,  in  Thompson  ▼.  Laqf,  8  B.  &  Aid.  287.  The  language  of 
Bhodes,  J.,  in  a  leading  case  on  this  subject,  Pinkerton  v.  Woodward,  33  CaL 
696,  is  instractiTeb  He  says:  "  The  definition  of  an  inn  given  by  Mr.  Jostioe 
Bayley  in  Thompson  v.  LcLcy,  3  B.  &  Aid.  286,  as  'a  hoose  where  a  traveler 
is  famished  with  everything  which  he  has  occasion  for  while  on  his  way,*  is 
comprehensive  enough  to  indnde  every  description  of  an  inn;  but  a  house  that 
does  not  fill  the  fall  measore  of  this  definition  may  be  an  Inn.  It  probably 
woold  not  now  be  regarded  as  essential  to  an  inn  that  wine  or  spiritoos  or  malt 
liquors  should  be  provided  for  the  guests.  At  an  inn  of  the  greatest  com- 
pleteness, entertainment  is  furnished  for  the  traveler's  horsey  as  weU  as  for 
the  traveler;  but  it  has  long  since  been  held  that  this  was  not  essential  to 
give  character  to  the  house  as  an  inn."  On  this  restricted  use  of  an  inn, 
Story  on  Contracts^  sec.  904,  says:  "  It  may,  however,  be  questioned  whether 
an  innkeeper  is  not  authorised  to  restrict  tiie  use  of  his  inn  to  certain  classes 
of  persons,  as  in  the  case  of  the  loges  d  pied  met  with  thron^oat  Franoe,  and 
intended  for  foot  travelers  only,  and  if  so,  he  should  not  be  liable  for  refusing 
to  receive  and  entertain  persons  traveling,  in  carriages,  and  of  a  difierent  class 
from  those  whom  he  professes  to  receive^ '  This  rule  undoubtedly  applies  to 
oarriers,  and  it  has  been  thought  it  should  be  extended  to  innkeepers." 

The  definition  that  an  inn  is  a  public  house  of  entertainment  for  all  who 
choose  to  visit  it  is  given  in  WintenwuU  v.  Clark,  6  Sandf.  247,  and  is  much 
commended.  For  other  definitions,  see  WaUkng  v.  PoUer  35  Conn.  183;  Kib- 
ton  V.  ffilddnnnd,  9  B.  Mon.  72,  75;  Dan»ev  v.  Bkhardwn,  1  EL  &  BL  168; 
Mateer  v.  Brown,  1  CaL  227.  A  person  who  keeps  a  mere  private  boarding- 
house,  or  lodging-house,  cannot  be  regarded  in  any  proper  sense,  an  innkeeper: 
Story  on  Bailments,  sec.  475;  nor  the  keeper  of  a  cofiee-house  or  restaurant: 
Doe  V.  Laming,  4  Camp.  77;  Carpenter  v.  Taylor,  1  Hilt.  193.  A  person 
who  does  not  hold  himself  out  as  an  innkeeper,  but  entertains  travelers 
occasionally  for  pay,  is  not  an  innkeeper,  nor  liable  as  such:  Lyon  v.  Smith, 
1  Morris,  Iowa,  184.  So  a  person  keeping  a  lodging-house  for  strangers  at  a 
watering  place  during  the  summer,  not  open  to  aU,  is  not  an  innkeeper:  SotOk' 
wood  V.  Myers,  6  Bush,  681.  As  to  the  distinction  between  a  boarding-houss 
and  an  inn,  see  WiUiard  v.  Rdmhard,  2  £.  D.  Smith,  148;  and  a  very  interest- 
ing opinion  of  Daly,  J.,  in  CromweU  v.  Stephens,  2  Daly,  15w 

It  is  now  held  that  there  is  no  obligation  upon  a  lodging-house  keeper  to 
dtake  care  of  the  goods  of  his  lodgers;  and  accordingly,  in  the  absence  of  neg- 
ligence, he  is  not  responsible  for  a  theft  of  them  by  a  stranger,  who  came  into 
view  the  rooms  which  were  about  to  be  vacated  by  the  plaintiff  although 
the  latter  was  then  absent  and  the  stranger  was  allowed  to  look  at  the  rooms 
by  the  defendant  himself:  Holder  v.  Souiby,  8  C.  B.  (N.  a)  251 

Where  it  is  doubtful  in  what  character  a  person  holds  himself  out,  whether 
as  a  lodging-house  keeper  or  an  innkeeper,  the  question  may  be  properly  left 
to  the  jury  to  determine;  for  his  acts,  in  spite  of  his  declarations,  may  fix 
upon  him  the  character  of  an  innkeeper:  Howth  v.  FrankUn,  20  Tez.  798.  So 
it  IS  not  necessary  that  a  party  should  put  upa  sign  as  keeper  of  an  inn;  it  ii 
sufficient,  if  in  fact  he  keeps  an  inn:  Bac  Abr.  Inn%  Bb}  Dkherson  v. 
Rodgers,  4  Hump.  179. 

In  PnUman  Car  Co.  v.  Smith,  78  DL  360^  the  questioa  was  raised  whether 
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ihe  ownfln  ol  deeping  can  on  nUzoads  shodild  be  UftUaae  innkeepen;  and  il 
there  decided  that  they  were  not  ■olmbla. 


Who  abs  Ouesib. — ^The  casee  abow  that  to  entitle  one  to  the  priTiI^gea 
jukd  protection  of  a  gneat,  he  mnat  have  the  character  of  a  traveler;  one 
who  ia  a  mere  temponuy  lodger,  in  diatinction  from  one  who  engagea  for  a 
fiaced  period,  at  a  certain  agreed  rate.  The  main  diatinction  ia  the  fact  that 
<me  ia  a  wayfarer  or  fyran»ien$;  and  it  mattera  not  how  long  he  remaina,  pro- 
vided he  awnmi*^  thia  character:  BenneU  v.  MeUor,  5  T.  R.  273;  Btrktikvre 
WooUn  Co.  r.  Proctor,  7  Cnah.  417;  EoSy.  Pike,  100  MaB8.4d5;  Korcro89Y. 
Norero»9,  53  Me.  168;  PMerton  y.  Woodvfard,  33  CaL  557;  Jalie  v.  Car^ 
dinal,  85  Wia.  118;  Lusk  t.  Belote,  22  Minn.  468;  Manning  t.  WeU$,  9 
Humph.  746;  NeUr.  WUcox,  4  Jonea  L.  146.  Regular  boardera  by  the  week 
are  not  gaeata:  Johnson  v.  BeynoloU,  8  Kan.  257;  Latorenee  y.  Howard,  1 
Utah,  142.  Slight  circnmatanoea  have  been  held  to  conatitute  a  party  com 
ing  to  an  inn  a  gneat:  McDankU  v.  RobvMon,  26  Vt.  816,  833;  Read  v. 
Anudon,  41  Id.  15w  When  a  party  haa  in  fact  become  a  gneat,  hia  temporary 
abaence  will  not  affect  the  innkec^per'a  liability  for  property  left  at  the  inni 
McDonald  v.  Edgerton,  5  Barb.  560;  2  Croke,  189;  OnnneU  y.  Cook,  3  HiU, 
400;  Bahr  t.  Day,  2  Hor.  &  0.  14.  So  when  he  departa,  leaving  hia  bag- 
.gage  in  the  innkeeper*a  charge,  the  latter  may  be  liable  for  it  aa  anch  for  a 
reaaonable  time  afterwarda:  Adams  v.  Clem,  41  Ga.  524;  S.  C,  5  Am.  Rep. 
524.  Whether  a  peraon  be  a  gneat  or  a  lodger,  in  order  to  determine  the 
liability  of  an  innkeeper,  waa  held  a  qneation  for  the  jury,  in  Jalie  v.  Car* 
dinal,  supra.  The  duration  xii  the  peraon'a  atay,  the  price  paid,  the  amonnt 
4)1  accoomkodation  afforded,  the  tranaient  or  permanent  character  of  the 
party'a  reaidence  or  occnpation,  hia  knowledge  of  any  difference  of  accom- 
modation afforded  to,  or  price  paid  by  boardera  and  by  gneata,  are  all  ma- 
faeta  determining  whether  the  peraon  be  a  gneat:  Story  on  Bailmenta, 

t.  477»  note. 

If  a  traveler  leave  hia  horae  at  an  inn,  and  lodge  elaewhere,  he  will  be 
«onaidered  a  gneat:  York  v.  Grindstone,  I  Salk.  388;  Mason  v.  Thompson,  9 
Pick.  280.  In  the  laat  caae  it  waa  decided  that  a  peraon  who  commita  hia 
horae  to  an  innkeeper  to  be  fed,  ia  a  gneat,  although  not  lodging  or  receiving 
any  refreahment  at  the  inn.  Thia  conatmctive  character  given  to  a  peraon 
na  a  gneat  ia  not  approved  in  Orinnell  v.  Cook,  3  Hill,  485,  and  in  IngalUhes 
T.  Wood,  33  N.  Y.  577;  but  in  MeDaniels  v.  Robinson,  26  Vt.  316,  the  anb- 
Jeet  ia  fully  examined  by  Redfield,  C.  J.,  who  ably  reviewa  the  Engliah  caaea, 
and  holda  the  aame  doctrine  aa  laid  down  in  Mason  v.  Thompson.  It  ia  held 
in  MeDaniels  v.  Robinson,  that  the  relation  of  gueet  ia  created  by  a  peraon'a 
putting  hia  horae  at  an  inn;  and  it  will  be  extended  to  all  hia  gooda  left  at 
the  inn,  and  lodging  there  a  portion  of  the  time;  and  it  ia  not  neceaaary  that 
the  traveler  ahould  take  all  hia  meala  at  the  inn,  or  lodge  there  every  night, 
in  order  to  create  the  relation,  or  conatitute  himaelf  a  gueat.  The  doctrine 
here  laid  down  ia  approved  by  Story  on  Bailmenta,  aec  477.  The  caaea 
where  one  placea  property  in  the  posaeaaion  of  an  innkeeper,  and  thereby 
acquirea  the  character  of  a  gueat,  ahow  that  there  waa  aomething  more  than 
the  mere  depoait  of  the  property,  that  there  waa  beaidea  aome  entertainment 
given  to  the  owner  of  the  property,  or  aome  undertaking  or  liability  to  keep 
or  entertain  him.  It  ia  a  hard  rule  to  hold  that  the  mere  placing  of  prop- 
erty in  the  charge  of  an  innkeeper  by  one  not  a  bonajide  traveler,  and  who 
doca  not  aaaume  to  reside  or  take  any  accommodation  at  the  inn,  ahould  be 
eufficient  to  entitle  the  owner  of  that  property  to  the  protection  and  immnn- 
ity  of  a  gneat.    In  thia  caae  he  ahould  only  be  entitled  to  the  righta  of  a 
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bailor  for  hire.  In  PeH  r,  MeOraw,  25  WoncL  658^  Ndwni,  C.  J.,  nys: 
"It  ia  not  neoenary,  in  point  of  &ot^  that  the  ownor  or  penom  patting  the 
honea  to  be  kept  at  a  pablio  inn  ahonld  be  a  gaeat  at  the  time»  in  order  t» 
ehazge  the  innkeeper  for  any  loaa  that  may  happen,  or  to  entitle  him  to  the 
right  of  lien.  Thia  haa  been  repeatedly  held.  •  *  •  If  the  honea  be  left 
with  the  innkeeper,  though  the  owner  may  pat  np  at  a  different  place,  the 
former  ia  answerable  for  the  aafe-keeping,  and  ahonld,  of  oootm,  be  entitled 
to  the  aommary  remedy  for  hia  reasonable  charges."  Bat  late  caaea  in  New 
York  do  not  follow  the  doctrine  conveyed  in  this  langoage.  The  point  ad- 
judged in  OrmneU  v.  Coot,  8  Hill.  485,  is  that  if  one  who  is  not  a  traveler, 
wayfarer  or  transient  person,  bat  a  resident  of  the  place,  keep  hia  horsea  at 
an  inn,  the  innkeeper  is  merely  answerable  for  negligence^  being  re- 
garded in  this  case  merely  as  a  livery  man.  The  material  qnestion,  then,  ia 
to  determine  whether  the  person  be  traveling  or  on  a  joamey.  If  thia  fact 
appears,  his  entrusting  his  property  to  an  innkeeper  while  en  romUj  though 
he  may  not  live  or  board  in  the  inn,  may  be  sufficient  to  fix  upon  the  inn- 
keeper a  liability  aa  such,  so  far  as  a  responsibility  for  the  property  ia  con- 
cerned. Thus,  in  Hiehman  v.  ThomaSf  16  Ala.  666,  an  innkeeper 
one,  not  a  guest,  but  a  mail  contractor,  with  sfcablea  and  provender  for 
horses  for  more  than  two  years,  during  which  time  they  were  under  the  care 
of  the  servants  of  the  innkeeper:  It  was  held  that  he  was  not  entitled  to  the 
rights  of  an  innkeeper,  so  far  aa  having  a  lien  on  the  horses  for  a  debt^  The 
oonrt»  in  this  case,  followed  OrinneU  v.  Cook,  Bupra. 

EsTERT  OF  Ikkkekpxb's  Liabzlitt. — ^Tho  principlea  of  the  Engliah  and 
the  American  law  in  regud  to  the  nature  of  the  obligationa  assumed  by  inn- 
keepers are  traced  from  Calye^a  ecue,  8  Ca  32.  This  case  contains  an  abstract 
or  epitome  of  the  law  touching  the  liabilities  of  innkeepers,  and  is  indnded 
in  Smith's  Leading  Cases,  where  the  syllabua  thus  reads:  If  the  horse  of  a 
guest  at  an  inn  be  stolen,  the  innkeeper  is  not  liable  if  the  horse  were  put  to 
pasture  at  the  guest's  request;  otherwise  if  the  innkeeper  had  put  the  horse 
to  grass  of  his  own  head.  If  the  goods  of  a  neighbor,  who  lodgea  at  the  inn 
as  a  friend,  at  the  request  of  the  innkeeper,  be  stolen,  the  innkeeper  is  not 
liable.  If  a  neighbor  who  is  no  traveler,  aa  a  friend,  at  the  request  of  the 
innkeeper,  lodgea  there,  and  his  goods  be  stolen,  etc.,  he  shall  not  have  an 
action.  An  innkeeper  is  bound  to  answer  for  himself  and  for  hia  family,  for 
the  chambers  and  stables;  for  they  are  if{fra  hospiUum.  It  is  no  excuse  for 
the  innkeeper  that  he  delivered  the  guest  the  key  of  the  chamber  in  which 
he  is  lodged,  and  that  he  left  the  chamber  door  open.  Althou^  the  guest 
does  not  deliver  his  goods  to  the  innkeeper  to  keep,  yet»  if  they  be  carried 
away  or  stolen,  the  innkeeper  is  liable.  If  the  guest's  servant,  or  he  who 
comes  with  him,  or  he  whom  he  desires  to  be  lodged  with  him,  steab  or  carries 
away  his  goods,  the  innkeeper  shall  not  be  charged.  The  innkeeper  requires 
his  guest  to  put  his  goods  in  such  a  chamber  under  lock  and  key,  and  then 
he  will  warrant  them,  otherwise  not;  the  guest  lets  them  lie  in  an  outer  conr^ 
where  they  are  taken  away,  the  innkeeper  shall  not  be  charged.  The  inn- 
keeper's liability  extends  to  all  movable  goods,  although  of  them  felmiy  can- 
not be  committed,  as  of  charters,  evidences,  obligations,  deeds,  specialties, 
etc.    '  If  the  guest  bo  beaten  in  the  inn,  the  innkeeper  shall  not  answer  for  it. ' 

On  the  question  of  the  liability  of  an  innkeeper,  there  is  much  conflict  of 
authority.  Whether  he  is,  like  a  common  carrier,  to  be  regarded  as  an  in- 
surer, and  only  excused  by  the  act  of  God,  or  the  public  enemy,  is  a  ques- 
tion which  has  been  very  much  discussed.  Sir  William  Jonea  (Bailmenta, 
04),  says;  "It  has  long  been  holden  that  an  innkeeper  is  bound  to lestitntion. 
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if  the  tnmki  or  parals  of  his  gnesta,  committed  to  him  either  penonelly  or 
throng^  one  ol  hie  agente,  he  dameged  in  hie  iniit  or  stolen  oat  of  it  hy  any 
person  whatever;  nor  shall  he  discharge  himself  from  this  respoosihility  by  a 
refusal  to  take  any  oare  of  the  goods  becaose  there  are  suspected  persons  for 
irhoee  oandnct  he  cannot  be  answerable.  It  is  otherwise,  indeed,  if  he  refuse 
admission  to  a  trsTeler  because  he  really  has  no  room  for  him,  and  the  traveler 
nevertheless  insist  upon  entering,  and  plaoe  his  baggage  in  a  chamber  without 
the  keeper's  consent.  Add  to  this,  that»  if  he  fails  to  provide  honest  ser^ 
vants,  imd  honest  inmates,  according  to  the  confidence  reposed  in  him  by  the 
pablic,  his  negligence  in  that  respect  is  highly  culpable,  and  he  ought  to 
answer  civilly  for  their  acts,  even  if  they  should  rob  the  guests  who  sleep  in 
his  chambers  Bigorous  as  this  law  may  seem,  and  hard  as  it  may  actually 
be  in  one  or  two  particular  instances,  it  is  founded  on  the  great  principle  <^ 
pablio  utility,  to  which  all  private  consideratioDS  ought  to  yield;  fortraveler% 
who  must  be  numerous  in  a  rich  and  commercial  country,  are  obliged  to  rely 
almost  implicitly  on  the  good  faith  of  innholders,  whose  education  and  morals 
are  usually  none  of  the  best,  and  who  might  have  frequent  opportunities  of 
associating  with  ruffians  or  pilferers,  while  the  injured  guest  could  seldom  or 
never  obtain  legal  proof  of  such  combinationi^  or  even  of  their  negligence^  if 
no  actual  fraud  had  been  committed  by  them.  Hence  the  pmtor  declared, 
aooording  to  Pomponius,  his  desire  of  securing  the  public  from  the  dishonesty 
d  such  men,  and  by  his  edict  gave  an  action  against  them,  if  the  goods  of 
travelerB  or  pasBengers  were  lost  or  hurt  by  any  means,  ezoept  damno  /ataU, 
or  by  inevitable  accident;  and  Ulpian  intimates  that  even  this  severity  could 
not  restrain  them  from  knavish  practices  or  suspicious  neglect  In  all  such 
however,  it  is  competent  for  the  innkeeper  to  repel  Uie  presomption  of 
knavery  or  default,  by  proving  that  he  took  ordinary  care^  or  that  the 
fovoe  which  occasioned  the  loss  or  dsmage  was  truly  irxesirtible." 

It  therefore  appears  that  one  of  our  oldest  authorities  holds  an  innkeeper 
may  excuse  himself  on  the  ground  of  vi»  major,  and  therefore  his  liability 
does  not  extend  so  far  as  that  of  a  oonmion  carrier,  who  could  not  defend 
himself  on  this  ground.  This  is  the  view  of  Story,  Bailmenti,  sec.  472; 
Kent»  2  Com.  503;  Wharton  on  K^.,  sec  678;  Addison  on  Torts,  voL  1,  sec. 
684b  Other  authorities  hold  the  innkeeper  to  a  stricter  liabilily,  and  lay  it 
down  that  ha  is  sn  insurer  as  a  common  carrier,  and  can  only  be  exempt  from 
liability  on  the  same  grounds:  2  Parsons  on  Contr.  146;  2  Story  on  Contr., 
sec  909;  Chitty  on  Contr.  (11  Am.  ed.)  675;  Saunders  on  Heg,  21Z  It  is 
thus  seen  what  ooofliot  of  authority  there  is  on  this  point;  that  while  robbery 
from  without,  and  fire^  are  held  to  excuse  the  innkeeper  by  some  authorities^ 
they  am  not  held  sufficient  to  exempt  him  from  his  common  law  liability* 
Bennett,  the  learned  editor  of  Story  on  Bailments,  is  inclined  to  qualify  the 
statement  of  the  law  on  this  subject,  by  Story,  holding  the  innkeeper  ex- 
cused by  via  mc^,  or  fire.  Parsons  is  very  decided  on  this  point,  holding 
that  the  innkeeper,  according  to  the  prevailing  authorities,  is  an  insurer 
against  everything  but  the  act  of  Qod  or  the  public  enemy,  or  the  neglect  or 
fraud  of  the  owner  of  the  property.  But  he  notices  a  disposition  to  modify 
this  strict  rule  in  later  cases,  especially  in  i>atcwofi  v.  Chamney,  5  Q.  B.  164; 
and  MerriU  ▼.  Claghom,  23  Vt  177. 

In  New  York  fire  has  been  held  not  to  exempt  the  innkeeper  from  liability: 
iJfliM  ▼.  ^01/2,  33  N.  Y.571;  but  after  the  decision  in  this  case  the  law  was 
modified  by  statute  in  1866,  which  was  passed  with  the  view  of  mitigating 
the  rigor  of  the  rule  declared  in  that  case:  FaueeU  v.  Iftekols,  64  K.  T.  377. 
The  eases  holding  an  innkeeper  to  the  strict  liability  of  an  insurer,  and  only 
exempt  by  the  act  of  God  or  the  public  enemy  are:  Maimer  v.  Brmm^  1  CaL 
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2221;  Skaw  y,  Berry^  31  M&  478;  Kortron  ▼.  Ncreron^  63  Id.  163;  Burmw^ 
T.  TriAer,  21  Md.  320;  Mamm  ▼.  Thon^Mon,  9  Flok.  280,  284;  ifomiliig  t. 
)Fe42f,  9  Hump.  746;  TMdkttttn  ▼.  Howard,  8  Black.  635;  ^a«Meii  t.  Clark, 
37  G*.  242.  While  on  the  oontnuy  ere:  Metcaff  v.  Hesa,  14  DL  129;  /ofte* 
eon  ▼.  J^tdkiftiMm,  17  Id.  302;  ffowlh  r.  Franklin,  20  Tex.  798;  McDamid» 
▼.  Bobinson,  26  Vt  316;  Bead  r.  ilmit^on,  41  Id.  16;  Kitten  ▼.  HUddmmd, 
9  B.  Mod.  72;  IToocitoanf  t.  Mcree,  18  Ia  An.  156;  and  a  late  caae  in  Mioh* 
igan:  (haur  r.  Bwneiy,  30  Mich.  259;  S.  O.,  18  Am.  Bep.  127. 

In  the  last  caae  it  ia  hold  that  an  innkeeper  ia  not  liable  to  hia  gneaia  for 
property  deatroyed  without  hia  negligence  by  accidental  fire.  OampbeDt 
J.,  examines  the  law  veiy  folly.  Befeiring  to  the  New  Toric  mle^  he  says: 
"The  dootrine  imposing  snoh  a  liability  may  be  said  to  rest  entirely  on 
what  waa  said  by  Justice  Porter,  in  JJiOett  T.  iSTtPi^  33  N.  Y.  671.  In  that 
caae  the  sabject  is  diaonaaed  at  some  length,  and  with  much  ability.  Bat  no 
foundation  ia  ahown  there  for  the  doctrine  aaaerted,  beyond  remarka  which 
are  conf eaaedly  oppooed  to  the  text  booka,  and  which  were  foreign  to  what 
waa  actoally  decided  in  the  casea  where  they  are  fonnd.  The  whole  opinioo 
ol  the  learned  judge  ia  open  to  the  aame  criticiam;  as  he  himself  dedarea 
the  point  discnaaed  did  not  really  ariae,  inaamuoh  aa  no  proof  waa  introduced 
nKMiging  the  preaumption  raiaed  by  law  against  the  defendant.  The  opinioD 
waa  not  unanimouai  and  the  diaaent  of  Judge  Denio  would  detract  much  from 
ita  force,  even  if  it  had  been  pertinent  to  the  facta.  Oppoeed  to  thia  ia  the 
caae  of  MerriU  ▼.  Claghom,  23  VI  177,  in  which  Judge  Bedfield,  deliTering 
the  opinion  of  the  court,  reached  the  canduaion  that  where  there  waa  no  neg- 
ligence there  waa  no  reaponaibility  for  loos  by  fire.  This  opinion  ia  an  aUe 
one,  and  waa  not  given  beyond  the  facts.  It  haa  been  both  approved  and 
criticised,  but  no  occasion  has  heretofore  arisen  to  consider  ito  correctnesa 
upon  aimilar  facta:  Vanee  v.  ThroekmorUm,  6  Buah,  42;  ia  to  the  aameefieot^ 
but  there  too  the  decision  might  have  rested  on  other  grounds,  and  ita  an- 
thority  ia  therefore  diminiahed.  We  regard  the  decision  in  Vermont  as 
reasonable,  and  aa  within  the  fair  meaning  of  the  common  law." 

The  liability  of  an  innkeeper  for  money,  eta ,  ia  not  limited  to  what  ia  leaaon- 
ablyneoeaoary  for  traveling:  S^i»Atre  WooUnOo,  v.  Proctor,  70nah.417;  WU' 
iMur.  Earle,  44  N.  Y.  172;  S.C.,  4  Am.  Bep.  665; Pmkerton  v.  Woodward,  33 
Gal.  657;  Snidery.  Oeiea,  1  Yeatea,  34,  wheie  the  innkeeper  waa  held  liaUe 
for  two  hundred  and  thirty  Spanish  milled  ddlara.  But  other  caaes  hdd 
him  liable  only  for  reaaonably  neceaaaiy  artidea:  Saeeeen  v.  Clark,  37  Ga. 
242;  Sknon  ▼.  Miller,  7  La.  An.  360;  Trieber  v.  Burrowe,  27  Md.  130;  Mfer^ 
▼.  CottrUl,  6  Biaa.  466. 

When  ItumuTY  Bbgikb  and  Ends.— The  gooda  need  not  be  placed  in 
the  apecial  keeping  of  the  innkeeper  in  order  to  make  him  liable^  It  ia  auffi- 
dent  if  the  gooda  are  within  the  inn,  ii{fra  hoepOium:  Bennett  v.  MeUor,  6  T. 
B.  273;  2  Kent  Com.  693;  McDonald  v.  Edgerton,  6  Barb.  660;  Packard  v. 
Northerqft,  2  Met.  (Ky.)439;  Noreross  v.  Norcroae,  63  Me.  163;  Burrows  v. 
Trieber,  21  Md.  320;  and  the  prindpal  caae  is  in  point!  Where  a  hotd- 
keeper  aends  his  porter  to  the  cars  to  recdve  the  baggage  of  persons  traveling, 
and  baggage  ia  delivered  to  the  porter  and  the  travder  becomes  the  guest  d 
the  hotel,  the  liability  of  the  imikeeper  aa  such  for  the  baggage  b^gina  on  the 
ddivery  to  the  porter,  and  continuea  until  a  redelivery  to  the  actual  cuatody 
id  the  gueat.  And  if  the  porter  take  charge  of  the  baggage  at  the  hotel  to 
deliver  it  at  the  cara  for  the  guest,  the  liability  of  the  innkeeper  <?ftptipn^ 
until  the  baggage  be  delivered:  Saeaeen  v.  Clark,  37  Ga.  242.  An  innkeepef 
ia  liaUa  for  gooda  left  with  him  by  a  guest  for  a  reasonable  time  after  the 
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giMsi  hat  paid  his  luDy  if  he  aaeents  to  thtir  being  left  at  the  inn:  Adams  v. 
Clem,  41  CkL  66;  &  G.»  6  Am.  Bep.  624;  (TOef  t.  FatmOeroy,  13  Md.  126;  or 
if  iha  goeet  haianot  had  a  reasonable  time  to  remove  them:  Seymour  ▼.  Cookt 
68  Barb.  46L  Whaa  a  boarder  is  ordered  to  leave  a  hotel  for  not  paying  his 
board,  and  theraapon  leaves  without  removing  his  baggage,  the  proprietors 
thflieafter  are  reckoned  as  bailees  thereof  without  reward,  and  are  responsible 
for  gross  n^i^igence  only:  Lawrence  v.  Howard^  1  Utah,  142.  Wharton  on 
NcgtigaMe^  ssa  687,  says:  "It  is  an  interesting  question  how  long,  when  a 
goest  leaves  his  baggnge  with  an  innkeeper,  the  innkeeper  is  liable,  as  inn* 
keeper,  for  snob.  Judging  from  the  analogy  obtaining  as  to  oommon  car- 
rien,  we  would  conclude  that  the  exceptional  and  onerous  insurance  liAbility 
of  the  innkeeper  would  not  continue  after  the  guest  has  permanently  left  the 
hm,  allowing,  of  course,  for  a  few  hours  which  may  be  necessaiy  for  porters 
to  effect  a  removal.'* 

Vmnanm  bt  ImnoocPKB.— Besides  defending  himself  by  reason  of  the  act 
of  Ctod  wad  of  the  pabUo  enemy,  and  as  some  good  authorities  hold,  by  inev- 
itable aeddent,  the  innkeeper  may  set  up  contributory  n^ligence,  or  the 
deCsnlt  of  the  guest:  Sawkyy.  Smiih,  26  Wend.  642;  Hadley  v.  Vpihaw,  27 
TeoL  647;  Chamberiam  v.  Maeiertan,  26  Ala.  371;  Kelaey  v.  Berry^  42  IlL 
469;  Houeer  v.  Tul^,  62  Pa.  81  92;  Elcox  v.  HiU,  97  U.  &  (Oct,  1878). 
It  was  determined  in  Oaiy^e  cose  that  "  it  is  no  excuse  for  the  innkeeper  to 
■ay  that  he  delivered  the  guest  the  key  of  the  chamber  in  which  he  is  lodged, 
and  that  he  left  the  chamber  door  open,  but  he  ought  to  keep  the  goods  and 
chattels  of  his  guest  there  in  safety."  Notwithstanding  it  has  been  held  in 
Oppenheim  v.  WkUe  JUon  Hotel  Co,,  L.  R.  6,  G.  P.  616,  that  where  a  guest 
omits  to  use  his  key  and  a  thief  entering  through  the  unlocked  door  steals 
his  goods,  such  omission  may  be  given  in  evidence  for  the  Jury,  showing  con- 
tributory nes^igenoe  on  the  part  of  the  guest.  Beferring  to  Calye'e  ca«e, 
Welles^  J.,  said:  "When  Lord  Coke  in  Oaly^a  ease  refers  to  the  authorities 
in  the  Tear  Books  to  show  that  the  innkeeper  is  liable,  though  the  guest  has 
a  key  and  does  not  use  it,  all  he  means  is  that  the  innkeeper  cannot  get  rid 
of  his  oommon  law  liability  by  giving  the  guest  a  key.  But  he  by  no  means 
lays  it  down  that  theguestmay  not  be  guilty  of  negligence  in  abstaining  from 
using  it.** 

JjiCaekiUr.  Wrighi^eEL  ft  B.  891,  it  was  held  sufficient  if  "thenegU- 
genoe  of  the  guest  occasion  the  loss  in  such  a  way  that  the  loss  would  not 
have  hi^pened  if  the  guest  had  used  the  ordinary  care  that  a  prudent  man 
may  be  reasonably  expected  to  have  taken  under  the  circumstances."  In 
ArmieUad  v.  WUde,  17  Q.  B.  261,  it  was  said  that  the  negligence  must  be 
groea;  but  this  case  is  merely  authority  for  the  proposition  that  negligence  of 
this  degree  will  exonerate  the  innkeeper,  without  determining  if  any  less  de* 
gree  would  be  sufficient.  But  negUgenoe  is  frequentiy'  a  relative  term, 
depending  veiy  much  upon  the  circumstances  of  each  case,  and  is  often  a 
mixed  question  of  law  and  fact:  Myers  y.  CottriUf  6  Bias.  465;  Purvis  v.  Cole* 
sum,  21  N.  Y.,  Ill;  Shoeerqft  v.  Bailey,  26  Iowa,  663;  Fowler  v.  DorUm,  24 
Barb.  384. 

Where  a  guest  at  an  inn  takes  his  goods  from  his  room  into  his  personal 
custody,  and  puts  them  into  a  place  in  the  inn,  not  designated  by  the  inn- 
keeper, and  without  his  knowledge,  and  such  place  is  one  unusual,  and  mani« 
festly  hasardous  and  improper  therefor,  and  they  are  thereby  lost,  the  inn- 
keeper is  exonerated:  Fuller  v.  Coats,  18  Ohio  St.  343.  So  the  liability  has 
been  held  not  to  exist  where  a  traveler  had  some  boxes  of  jewelry,  and  de- 
sired a  room  to  himself  for  the  purpose  of  opening  and  showing  the  goods| 
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and  a  room  waa  aaiigiied  him,  and  a  key  deU^ered  withdireotiona  for  locking 
the  door,  and  he  afterwaxda  went  away  and  left  the  room  for  aome  lumn» 
with  the  key  in  the  look  on  the  ontaide,  and  aome  of  the  bozea  of  jewehry 
were  atolen:  Burgett  ▼.  OlemenU,  4  M.  &  &  906.  Analogooa  to  thia  ia  the 
caae  of  Myers  ▼•  CoUritt,  5  Biaa.  465,  where  a  gaeat  at  a  hotel  took  to  hia 
room  Talnable  artidea  of  merohandiae,  oonsiating  of  jewelry,  and  ezpoaed 
them  there  for  show  and  for  aale,  inTiting  an  examination  l^  pnrchaaera,  the 
hotel  keeper,  it  waa  held,  waa  not  liaUe  to  the  apecial  liability  of  an  ins- 
keeper.  Drommond,  J.,  aaya:  "  I  think  thia  ia  the  tme  rale  of  law  on  the 
Bubjeot.  If  a  peraon  going  into  a  hotel  aa  a  guest,  takea  to  hia  room  not  ordi- 
nary baggage,  not  thoae  articles  which  generally  accompany  a  traveler,  bat 
valuable  merchandise,  such  aa  Watchea  and  jewelry,  and  keeps  them  there 
for  show  and  sale,  and  from  time  to  time  invitee  partiea  into  his  room  to  in- 
spect and  purchase,  unless  there  is  some  special  oiroumstanoe  in  the  oaae 
showing  that  the  innkeeper  assumes  the  responsibility  aa  of  ordinary  baggage^ 
aa  to  such  merchandise,  the  special  obligations  imposed  by  the  common  l*w 
do  not  exist,  and  the  guest,  aa  to  those  goods,  becomes  their  vendor,  and  uaea 
his  room  for  the  sale  of  merchandise,  and  reaUy  changea  the  ordinary  rela- 
tiona  between  innkeeper  and  guest" 

In  a  late  case  in  Vermont,  Howe  Machine  Co,  v.  Peaae,  49  Vt.  477,  it  waa 
held  that  the  loss  of  goods  or  chattels  put  in  chaige  of  an  innkeeper  by  a 
guest,  gives  rise  to  a  presumption  of  the  innkeeper's  negligence;  but  this  pre- 
sumption may  be  repelled,  not  only  by  proof  that  the  loss  occurred  through 
inevitable  casualty  or  superior  force,  but  by  proof  that  he  waa  not  negjUgent, 
or  proof  that  the  goods  or  chattels  were  of  a  oertain  perishable  or  changeable 
kind,  which  would  give  rise  to  a  presumption  that  their  loss  occurred  in  due 
course  and  order  of  things.  In  WaUh  v.  Porterfield,  decided  by  the  supreme 
court  of  Pennsylvania,  October,  1878  (6  W.  N.  Caa.  149),  the  question  of  an 
innkeeper'a  liability,  where  there  waa  negligence  on  the  guest's  part,  waa  oon- 
aidered.  The  guest  retired  to  bed  after  bolting  hia  door,  and  during  the 
night  his  watch  and  pocket-book  were  stolen.  The  latter  contained,  in  ad- 
dition to  some  money,  a  valuable  diamond  pin,  which  the  guest  waa  in  the 
habit  of  wearing.  The  innkeeper  waa  held  liable;  but  he  waa  permitted  to 
give  evidence  that  the  guest  was  at  the  time  intoxicated,  in  order  to  show 
contributory  negiigenoe. 

The  question  of  contributory  n^ligence  ia  for  the  jury:  CoihiU  v.  Wright^ 
6  EL  &  B.  891;  JaUe  v.  Cardinal,  35  Wia.  118. 

Gbdonal  Liabhht  or  Invkeepbb. — ^An  innkeeper,  by  the  ^^"■»****m*  law, 
cannot  without  a  reasonable  excuse  refuse  to  receive  a  guest  A  refusal,  wiiere 
there  ia  no  valid  excuse,  will  subject  him  to  indictment:  2  Kent  Ckmu  692; 
Story  on  Bailmenta,  sec.  470;  Bex  v.  Ivens,  7  0.  &  P.  213L  He  is  bound  to 
receive  all  guests  who  come,  uidess  they  are  drunk  or  disorderly  or  afflicted 
with  contagioua  diseases:  Story  on  Contracts,  sec.  903.  If  a  person  be  disor- 
derly, he  may  not  only  refuse  to  receive  him,  but  after  he  haa  received  him, 
he  may  eject  him  from  the  hooae:  Id.}  HoweU  v.  Jaekaon,  6  C.  &  P.  723. 

In  this  connection,  a  case  in  England,  Begina  v.  Rymer^  2  Q.  K  Div. 
136,  S.  C.  19  Eng.  Bc^  261,  dedded  in  1877,  is  instructive.  The  defendant 
was  the  proprietor  of  a  hotel  Attached  thereto,  and  under  the  aame  roof  and 
license,  but  entered  by  a  separate  door  from  the  street,  was  a  refreshment 
bar,  in  which  persons  casually  passing  by  obtained  refreshments  at  a  counter. 
The  prosecutor,  who  was  a  householder  living  within  twelve  hundred  yards, 
had  been  in  the  habit  of  coming  to  the  bar  with  several  large  doga,  which 
bad  been  found  an  annoyance  to  other  gneats,  and  lettera  had  passed  in  which 
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the  defendant  had  objected  to  the  dogs  being  bron^t  into  the  bar,  and  the 
proseontor  had  asserted  his  right  to  bring  them.  The  proseontor  snbse- 
^oently,  whfle  taking  a  walk  for  pleasure,  went  with  one  large  dog  to  the 
bar  and  nlaifned  to  be  served  with  refiraahments,  whioh  the  defendant  refosed 
him.  On  an  indictment  charging  the  defendant^  as  an  innkeeper,  with  re* 
foaing  refreshments  to  the  proseontor,  it  was  held  that  he  oonld  not  be  oon- 
yicted;  first,  becanse  the  refreshment  bar  was  not  an  inn;  secondly,  becanse 
the  prosecutor  was  not  atrayeler;  and  thirdly,  because  had  it  been  otherwise^ 
the  defendant  had  reasonable  ground  for  his  refnsaL 

ScATUTOBT  PBoymoNS.— The  strict  liability  of  an  innkeeper,  under  cer- 
tain conditions,  is  now  modified  in  England  and  in  nearly  all  our  states  bj 
atatute.  In  England,  by  26  and  27  Vict.,  c.  41,  s.  1,  it  is  enacted  that  no 
innkeeper  shall  be  liable  to  make  good  to  any  guest  any  loss  o^  or  injury  to^ 
goods  or  property  brought  to  his  inn,  not  being  a  horse  or  other  liye  ^niTn^l 
or  any  gear  appertaining  thereto^  or  any  carriage,  to  a  greater  amount  than 
the  sum  of  thirty  pounds,  except  where  such  goods  or  property  shall  have 
been  stolen,  lost  or  injured  through  the  willful  act»  default,  or  neglect  of  such 
innkeeper  or  any  servant  in  his  employ,  or  where  such  goods  or  property  shall 
have  been  deposited  expressly  for  safe  custody  with  such  innkeeper. 

By  laws,  1855,  c  421,  in  New  York,  it  is  provided  that  "whenever  the 
proprietor  or  proprietors  of  any  hotel  shall  provide  a  safe  in  the  office  of  such 
hotel,  or  other  convenient  place,  for  the  safe  keeping  of  any  money,  jewels, 
<ir  omamenta  belonging  to  the  guests  of  such  hotel,  and  shall  notify  the 
guests  thereof  by  posting  a  notice  (stating  the  fact  that  such  is  provided  in 
which  such  money,  jewels,  or  ornaments  may  be  deposited)  in  the  room  or 
rooma  occupied  by  such  guest  in  a  conspicuous  manner,  and  if  such  guest 
shall  neglect  to  deposit  such  money,  jewels,  or  ornaments  in  such  safe,  the 
proprietor  or  proprietors  of  such  hotel  shall  not  be  liable  for  any  loss  of  such 
money,  jewels,  or  ornaments  sustained  by  such  guest  by  theft  or  othenrise."* 

A  similar  act  was  passed  in  New  Jersey  in  1865;  and  Wisconsin  in  1864: 
Stewart  v.  ParaoM,  24  Wis.  241.  Similar  provisions  are  in  the  Galifomia 
Civil  Code,  sec.  186a 

The  effect  of  the  New  York  statute  was  considered  in  WWtbu  v.  Earie, 
44  N.  Y.  172,  which  holds  that  the  statute  so  far  modifies  the  common  law 
liabilities  of  an  innkeeper,  so  that  it  does  not  extend  to  money,  jewels,  or 
<iraaments  not  deposited  in  the  safe  provided  for  that  purpose^  where  the 
innkeeper  has  complied  with  the  provisions  of  the  act  on  his  part.  This  lia- 
bility is  not  limited  to  such  an  amount  of  money  as  may  be  reasonably  neoes- 
aary  for  the  traveling  expenses  of  the  guest,  but  covers  whatever  amount 
may  be  received  and  deposited  by  the  innkeeper  in  the  safe.  See  Benddmm 
V.  French,  46  N.  Y.  266.  In  PwvUy.  Coleman,  21  N.  Y.  Ill,  it  is  held  that 
personal  notice  to  a  guest  at  an  inn  that  a  safe  is  provided  for  keeping  money, 
jewels,  etc.,  and  that  the  innkeeper  will  not  be  liable  for  their  loss  if  not 
deposited  therein,  is  equivalent  to  posting  up  a  written  or  printed  notice. 
The  statutory  exemption  of  the  innkeeper  from  the  application  of  the  com- 
mon law  rule  making  him  liable  as  an  insurer  for  the  safe-keeping  of  the 
goods  of  his  guests,  is  limited  to  the  particular  species  of  property  named, 
and  being  in  derogation  of  the  common  law.  cannot  be  extended  in  its  opera- 
tion and  effect  by  doubtful  implication,  so  as  to  include  property  not  ^tirly 
within  the  terms  of  the  statute:  Ramalye  v.  Leland,  43  N.  Y.  539. 

In  a  late  case,  decided  in  the  United  States  supreme  court,  October,  1878, 
£U»x  V.  HiU(a%e  97  U.  S.),  this  statutory  liability  was  the  first  time  con* 
sidersd  by  this  oonrt^  and  it  was  held  that  where  a  sale  for  the  keepiog  ol 
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money,  jewels,  and  the  like,  of  a  guest  at  an  inn,  ia  provided  hj  the  landlord^ 
and  the  notice  given  as  required  by  the  statate,  a  gaest  who  laila  to  pcoteot 
himself  therein,  most  bear  hia  own  loss,  following  StewaH  v.  Parwtm$t  Si 
Wis.  241;  Hyatt  t.  2rayior»  42  K.  T.  26a  And  where  the  loss  is  oecasJOBed 
Iqr  the  nsi^llgenoe  of  tiie  gnest^  thersisnoliabili^restiiigoatlielaadkBd. 


Sheppby  V.  Hendiebson. 

(14  JoBnov,  178.] 

FjBOKm  TO  Pat  Dsbt  Bdckaboed.— Where  a  debt  has  been  disehaigsd 
under  prooeedingfi  in  insolvency,  and  the  debtor  sabseqiientl j  pramise^ 
to  pay  the  debt,  it  is  sufficient  for  the  creditor  to  declare  upon  the  Offig> 
inal  contract  alone.  And,  in  reply  to  defendant's  plea  of  subh  disoharga^ 
it  will  be  sufficient  to  allege  that  defendant  assented  to^  ratified,  re* 
newed  andoonfinned  the  promises  mentioned  in  the  dedaratMn. 

A88U1CP8IT.  There  were  two  counts  in  the  declaration,  one 
for  goods  sold  and  delivered,  the  other  for  money  had  and  re- 
ceived. Plea,  non'^aaumpsU^  and  discharge  under  the  insolvent 
act  from  the  debts  declared  upon.  Beplication^  a  renewal  and 
confirmation  of  the  promises  set  forth,  made  after  the  discharge. 
Demurrer  and  joinder. 

Sldnner,  in  snpport  of  the  demnrrer,  urged  that  the  plaintiff 
should  have  declared  specifically  on  the  new  promise,  and  not 
on  the  original  undertaking.  The  prior  debt  was  the  consider- 
ation of  the  new  promise:  Bac.  Ab.  Assumpsit,  F;  6  Mod.  131; 
1  lid.  Baym.  538;  2  H.  Bl.  633,  n.  a;  Cowp.  290,  614;  2  T. 
B.  766,  766;  Scouton  v.  Eislord,  7  Johns.  36;  2  Id.  279.  The 
discharge  put  an  end  to  the  debtor's  liability,  and  there  waa  no 
cause  of  action  until  the  new  promise.  The  exception  to  this 
rule  in  the  case  of  an  infant's  contracts,  is  founded  upon  the 
reason  that  such  contracts  are  voidable  only,  and  not  void;  so, 
as  to  the  statute  of  limitation,  the  debt  remains,  but  the  remedy 
is  gone:  6  Burr.  2628.  Admitting  that  the  plaintiff  might  de- 
clare on  the  original  undertaking,  yet  the  replication  ought  ta 
state  the  new  promise. 

Iblcot,  contra. 

By  Court,  Thompson,  0.  J.  The  question  that  arises  in  this 
case  is,  whether  the  plaintiff  may  declare  upon  the  original 
cause  of  action,  or  whether  he  is  bound  to  declare  speoiaUy 
upon  the  new  promise.  I  think  the  proper  way  is  to  declare  on 
the  original  cause  of  action.  I  see  no  reason  why  this  case 
should  differ  from  that  of  infancy,  or  that  where  the  aotioai  is 
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barred  by  the  statute  of  limitations.  The  discharge  under  the 
insolvent  act  does  not  make  the  original  contract  void;  it  is  ex- 
pressly laid  down  by  Chitty,  PI.  40,  that  where  a  debt  is  barred 
by  a  certificate  of  bankrupt,  a  promise  made  afterwards  by  Ihe 
baukmpt  will  support  an  action,  and  that  it  is  sufficient  in  such 
case  to  declare  upon  the  original  consideration.  Such  promise 
can  only  reTive  a  precedent  good  consideration,  the  remedy 
having  been  suspended  by  the  discharge:  8  Bos.  &  P.  260,  n.  7. 

The  new  promise  is  sufficiently  laid  by  the  words  ratified,  re- 
newed and  confirmed.  The  words  **  renewed  the  said  aeyeral 
promises/'  are  peculiarly  appropriate,  and  amply  sufficient* 
The  replication  is  no  departure  from  the  declaration,  but  forti- 
fies and  supports  it  by  answering  and  removing  the  bar  inter- 
posed by  the  plea.  We  are,  accordingly,  of  opinion  that  the 
plaintifiF  is  entitled  to  judgment 

Judgment  for  the  plaintiff. 

See  M  to  the  oonceetneti  of  this  mode  of  pluadlng  a  iitifioatioii  of  a 
pmniw  bened  hy  the  strtateof  limit»tioi»t  £MM^t.  Week$,  12  K.  Y.  687* 


Dutchess  Cotton  Manufaotobt  v.  Davis. 

IUJoamnr,M8.] 

SuJMUiuri'iair,  ▲  Pbowbboirt  Notb.— A  sabecriptioD  fay  whidh  one  agreeo  to 
pay  to  a  oorpoiation  a  oertain  sum  for  every  ahAre  of  etook  aet  oppodte 
his  name,  in  each  nuumer  and  proportion,  and  at  aoch  time  and  plaoe  aa 
ahfttLbe  determined  by  the  tmsteea  of  the  oompany,  ia  a  promiaaory  note 
within  the  atatnte,  idthoagh  the  word  ''bearer,**  or  "order,**  ia  not 
need,  and  no  oonaideration  need  be  ayerred  in  the  declaration. 

Aluboiko  dus  Ikoobpobatiok. — ^In  an  action  fay  an  inooiporated  oompany  for 
mannfaotoring  porpoaea,  it  ia  not  neoeaaary  to  aUege  a  due  inoorporation, 
aa  the  act  authorizing  each  incorporation  ia  a  public  law,  and  the  certifi- 
cate on  being  filed  becomea  matter  of  record. 

Bbvotfel. — ^A  peraon  entering  into  a  contract  with  a  corporation,  nnder  ita 
corporate  name,  cannot  object  that  it  had  not  been  duly  incorporated. 

AsBUMPtUT,  to  recover  the  amount  of  certain  installments  pay* 
able  by  the  defendant  on  thirty  shares  subscribed  by  him  in  the 
stock  of  the  company.  The  subscription  was  as  follows:  "  We 
whose  names  are  hereunto  subscribed,  do,  for  ourselves  and  our 
legal  representatives,  promise  to  pay  to  the  Dutchess  Cotton 
Manufactory,  the  sum  of  one  hundred  dollars  for  every  share  of 
stock  in  the  said  Dutchess  Ootton  Manufactory,  set  opposite  to 
our  respective  names,  in  such  manner  and  proportion,  and  at 
such  time  and  place  as  shall  be  determined  by  the  trustees  of 
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the  said  company.  Febmaiy  1, 1816."  The  defendant  set  the 
number  thiriy  opposite  his  name.  The  deohuation  contained 
five  counts,  the  first  three  being  upon  the  writing  as  upon  a 
promissory  note,  alleging  demand  upon  the  defendant  for  pay- 
ment of  the  installments;  notice  to  him  by  the  trustees  of  the 
time,  place  and  amount  of  payment,  and  refusal.  The  fourth 
count  was  for  money  lent,  money  paid,  money  had  and  reoeived, 
and  the  fifth  was  on  an  inaifmil  oanqpuUuaefU.  Demuzxer  and 
joinder. 

Bloom  and  Oakley,  in  support  of  the  demurrer,  uiged,  first, 
that  the  subscription  was  not  binding,  no  consideration  being 
stated:  Jenkina  y.  Union  Tumpihe  Co.,  1  Oai.  Cas.  86.  The 
plaintiffs  should  have  declared  on  the  subscription  as  a  special 
agreement,  and  have  set  forth  the  consideration:  Id.  There 
was  no  mutuality  in  the  contract,  it  does  not  appear  that  the 
plaintifib  were  liable  to  the  defendant  for  the  stock.  It  does  not 
appear  that  the  plaintiffs  were  legally  incorporated,  or  had  a  ca- 
pacity to  sue.  Such  an  averment  is  material :  Highland  Iltmpike 
Co.  V.  MuAean,  10  Johns.  154  [6  Am.  Dec.  324];  Woroetier  Zlcm- 
pihe  Co.  V.  WiUard,  6  Uass.  80  [4  Am.  Dec.  89];  Detaware  Oanal 
Co.  T.  Sanaom,  1  Binn.  70. 

J.  Tattmadge,  contra. 

By  Court,  THoioraov,  0.  J.  Since  the  decision  of  this  oourt 
in  the  case  of  The  Ooahen  TkmpiJce  Co.  v.  HutUn,  9  Johns.  217 
[6  Am.  Dec.  273].  The  question  whether  an  action  will  lie  at 
all  upon  a  promise  by  a  stockholder,  in  a  corporation  like  the 
present,  to  pay  his  installments  ought  to  be  considered  at  rest, 
at  least  in  this  court.  We  then  took  occasion  to  notice  the  de- 
cision of  the  court  of  errors  in  the  case  of  the  The  Union  TUni* 
pike  Co.  T.  Jenkins,  1  Cai.  Cas.  86,  and  concluded  that  although 
one  of  the  members  of  the  court  in  delivering  his  opinion, 
thought  that  the  only  remedy  was  a  forfeiture  of  the  shares,  and 
all  previous  payments,  yet  that  was  not  the  point  on  which  the 
decision  turned,  but  on  the  ground  taken  by  the  chancellor,  that 
the  condition  upon  which  Jenkins  was  to  become  a  member  of 
the  company,  viz.,  paying  ten  dollars,  had  not  been  performed, 
and  that  the  corporation  was  not  considered  in  esse  at  the  time 
of  making  the  promise  by  Jenkins. 

In  the  case  against  Hurtin,  we  considered  the  note  which  was 
like  the  one  set  forth  in  the  declaration  in  this  cause,  as  a  prom- 
issory  note  within  the  statute,  though  it  had  not  the  words 
bearer  or  order,  and  therefore  it  was  not  requisite  that  a  con* 
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fiideration  should  be  aveixed,  or  appear  upon  the  face  of  the 
note.  But  in  that  case,  as  in  this,  there  is  a  consideration  ap- 
pearing on  the  face  of  the  note.  It  was  a  promise  to  pay  one 
hundred  dollars  for  each  share  of  stock  set  opposite  the  de- 
fendant's name,  to  wit,  thirty  shares,  and  it  is  to  be  intended 
that  the  defendant  had  become  a  stockholder  to  that  amount. 

The  only  question  of  doubt  that  can  arise  in  this  case  is 
whether  it  was  not  necessary  for  the  plainti£fs  to  set  forth  in 
their  declaration,  by  fit  and  proper  averments,  that  they  had 
been  doly  incorporated.    But  I  am  inclined  to  think  it  was  not. 

The  general  act  relative  to  corporations  for  manufacturing 
purposes  (1  B.  L.  249)  directs  the  certificate,  which  is  to  contain 
the  requisite  evidence  of  the  company's  having  become  a  body 
politic  or  corporate,  to  be  filed  in  the  office  of  the  secretary  of 
state,  and  declares  that  as  soon  as  such  certificate  shall  be  so 
filed,  the  persons  who  shall  have  signed  and  acknowledged  the 
same,  and  their  successors,  shall  become  a  body  politic  and  cor- 
porate. This  is  a  public  law,  and  the  certificate  becomes 
matter  of  record.  The  incorporation  ought  not  therefore  to  be 
considered  a  mere  private  act,  since  it  was  under  the  general 
law  of  the  state,  and  the  evidence  thereof  is  made  matter  of 
record.  But  the  defendant  having  undertaken  to  enter  into  a 
contract  with  the  plaintiffs  in  their  corporate  name,  he  thereby 
admits  them  to  be  duly  constituted  a  body  politic  and  corporate 
under  such  name,  llie  case  of  Eenriquea  v.  The  Dutch  West 
India  Company^  2  Ld.  Baym.  1686,  is  very  much  in  point  on 
this  question.  It  is  there  laid  down  by  the  counsel,  and  ap- 
pears to  be  adopted  by  the  court,  that  the  plaintiffs  in  error 
were  estopped  by  the  recognizance  they  had  entered  into  vdth 
the  defendants  in  error,  &om  saying  there  was  no  such  com- 
pany; and  that  where  an  action  is  brought  by  a  corporation, 
they  need  not  show  in  the  declaration  how  Ihey  were  incor- 
porated, but  upon  the  general  issue  pleaded  by  the  defendant, 
the  plaintiffs  must  prove  they  are  a  corporation.  The  same 
principle  was  substantially  adopted  by  this  court  in  the  case  of 
The  Bank  of  the  United  States  v.  Hashins,  1  Johns.  Cas.  182;  and 
in  Jackson  v.  Plumbe,  8  Johns.  878.  The  opinion  of  the  court 
therefore  is,  that  the  plaintiffs  are  entitled  to  judgment  upon 
the  demurrer. 

Judgment  for  the  plaintiflEs. 

The  authority  of  this  case  is  frequently  reoogniied  in  New  York  npoQ  tht 
variooB  qaestioDS  it  decides.  Upon  the  point  that  the  provision  in  the  ohartei 
of  an  unincorporated  oompany,  allowing  the  forfeiture  of  stock  and  preyiont 
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paymenti^  does  not  cUpriTo  the  eompmy  of  iti  oommon  law  remedy  to  reoover 
the  emoont  of  the  snbecriptioiit  the  ease  ia  followed  in  Small  t.  HeHdmer 
Vfg.  Co.^  2  N.  Y.  338;  Burroum  ▼.  SmUh^  10  Id.  566;  TVvy  TunpOBe^  etc, 
Co.  Y.  JirChemtqft  21  Wend.  299.  Upon  the  point  that  a  peieon  ia  eefcopped 
from  denying  the  corporate  enatenoe  of  a  company  with  which  he  baa  conv 
traoted  in  ita  corporate  name,  Smith,  J.,  in  Black  B,  A  Utioa  B»  i?.  Co.  ▼. 
CRarhe^  24  N.  T.  209,  referring  to  thia  case,  aaya:  "The aonndneaa  of  thia  mla 
of  evidence  has  been  aaaerted  in  nnmerooa  cases:  Palmers,  LaMormct^  38andf. 
170;  SUam  ITavigaHtm  Co.  ▼.  Weed,  17  Barb.  882.  It  waa  qneatioped  in 
Wettand  Canal  Co.  ▼.  J7a<Aat0ay,  8  Wend.  430^  bnt  that  caae  did  notpraaent 
the  point  between  a  corporation  and  one  of  its  own  atodkholden.'*  See  abo 
EaJUm  ▼.  AepinwaU,  10  N.  T.  121;  HouOamd  ▼.  EdmomUt  24  Id.  316;  Wormt- 
ierMedkalJmtUiUkmT.  Hardrng,  11  Cosh.  289. 

In  Angell  &  Amea  on  Corpomtiona  this  case  ia  dted  ia  aaoa.  VK  ^  ^14 
S49;  632  and  63S. 


Peoplk  V.  Anderson. 

No  LaBODfT  BT  FnmsB.— The  bona  fde  finder  of  a  lost  artiele^  as  a  tnnk 
lost  from  a  atage-coach  and  found  on  the  highway,  ia  not  gniltj  of  ]ar> 
ceny  by  any  sabseqnent  act  in  aeersting  or  appropriating  to  bia  own  nas 
the  article  foond. 

LnnoTMENT  for  stealing  ft  trunk.  The  oaoBecame  befoze  this 
oonri  on  a  writ  of  habeas  corpus.  The  case  is  stated  in  the  qpin« 
ion. 

8edey  and  Starkweaiher,  for  the  priaonflr. 

Van  Buren,  contra. 

By  Oourt,  Sfevgeb,  J.  The  prisoner  iras  contietedat  the  last 
court  of  oyer  and  terminer,  and  gaol  deliveiT  held  in  and  tor  the 
county  of  Otsego;  and  a  question  of  law  ha^^ng  arisen  on  the 
trial,  sentence  was  respited  and  he  has  now  heen  brought  up 
on  habeas  carpus  to  receive  the  judgment  of  thi^  court.  On  the 
trial  it  came  out  in  proof,,  that  the  articles  for  the  stealing  of 
which  the  prisoner  was  indicted  were  contained  in  a  trunk,  and 
that  he  found  this  trunk  on  the  highway.  The  court  below 
instructed  the  jury  that  if  the  prisoner  took  the  trunk  with 
intention  to  steal  it,  thej  ought  to  find  him  guilty,  and  that  in 
determining  that  question  they  had  a  right  to  take  into  consid- 
eration the  prisoner's  subsequent  conduct,  as  well  as  all  the 
circumstances  of  the  case. 

We  assume  it  as  an  undisputed  fact,  that  the  prisoner  found 
the  trunk  bona  Jide,  and  consequently  that  it  had  been  lost  by 
its  proprietor;  and  we  proceed  on  the  ground  that  if  Any  aobee- 
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qnent  embezzlement  of  the  contents  of  the  trunk  would  make 
the  act  a  larceny  of  those  articles,  that  then  the  oonTiction  is 
correct.  Bat  the  court  are  of  the  opinion  that  the  bona  fide 
finder  of  a  lost  article,  or  of  a  lost  trunk  containing  goods,  can- 
not be  gniliy  of  larceny  by  any  sabsequent  act  of  his,  in  con- 
•oealing  or  appropriating  to  his  own  use  the  article,  or  the  con- 
tents of  a  trunk  thus  found.  In  BuUer^a  case,  in  28  Eliz.,  this 
doctrine  is  fully  established.  In  that  case  it  was  decided  that 
the  intent  to  steal  must  be  when  it  comes  into  the  hands  or  pos- 
session of  the  party;  for  if  he  hath  the  possession  of  it  once  law- 
fully, though  he  hath  animum  furandi  afterwards,  and  carry  it 
away,  it  is  no  larceny:  8  Inst.  107.  Again,  Lord  Ooke  lays  down 
the  law,  as  drawn  from  the  year  books,  8  Inst.  107,  to  be  that  if 
one  lose  his  goods,  and  another  find  them,  though  he  convert 
them  animo  furandi^  to  his  own  use,  yet  it  is  no  larceny,  for  the 
first  taking  is  lawful.  So,  he  says,  if  one  find  treasure  trove  or 
waif,  or  stray,  and  convert  them,  ui  supra,  it  is  no  larceny,  both 
in  respect  of  the  finding,  and  also  for  that  dominua  rerum  non 
4ipparei.  The  same  doctrine  will  be  f  otmd  in  1  Hale,  P.  0.  606, 
and  1  Hawk.  208,  sees.  1,  2.  In  2  East,  P.  0.  663,  it  is  expressly 
stated  that  where  one  finds  a  purse  in  the  highway,  which  he 
takes  and  oazzies  away,  it  is  no  felony,  although  it  may  be 
attended  with  all  those  circumstances  which  usually  prove  a 
taking  with  a  felonious  intent,  such  as  denying  or  secreting  it. 

It  cannot  be  doubted  that  an  indictment  for  a  larceny  must 
charge  that  the  goods  were  feloniously  taken,  as  well  as  feloni- 
-ously  carried  away,  and  hence  it  is  an  established  position  that 
if  the  taking  is  not  an  act  of  trespass,  there  can  be  no  felony  in 
caxxying  away  the  goods:  1  Hawk.  Ch.  33;  £elyng,  24;  Dalton, 
^.  There  can  be  no  trespass  in  taking  a  chattel  found  in  the 
highway,  and  the  finder  has  a  right  to  keep  the  possession 
4igainBt  eveiy  one  but  the  true  owner.  How,  then,  can  it  be 
said  that  a  thing  found  bona  fide,  and  of  which  the  finder  had  a 
right  to  take  possession,  shall  be  deemed  to  be  taken  feloniously 
in  consequence  of  a  subsequent  conversion,  by  denying  and 
secreting  it,  with  an  intention  to  appropriate  it  to  the  use  of  the 
finder? 

It  was  urged,  on  the  part  of  the  people,  that  the  same  test 
ought  to  be  applied  in  the  case  of  the  finding  of  a  chattel,  and 
its  subsequent  conversion  to  the  use  of  the  finder,  to  ascertain 
the  felonious  intention,  as  has  been  applied  where  goods,  and 
particularly  horses  and  carriages,  have  been  feloniously  obtained 
•under  the  pretense  that  the  person  applying  for  and  obtaining 
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them,  would  use  them  for  a  certain  specific  ptixpose,  and  then 
has  gone  off  with  them,  and  converted  them  to  his  own  use.  On 
a  slight  ezaminati6n»  the  cases  will  be  found  to  be  yeiy  dissim- 
Uar;  in  the  latter  case,  there  must  have  been  an  original  feloni* 
ous  intention,  and  unless  this  can  be  fairly  deduced  from  all 
the  facts  in  the  case,  it  is  no  felony.  Where  that  original  fel- 
onious intention  exists,  although  the  person  having  it  has 
obtained  the  consent  of  the  proprietor  to  let  him  have  the  pos- 
session for  one  purpose,  he  intended  to  get  it  for  another  and 
far  different  purpose,  and  he,  therefore,  never  had  the  posses- 
sion for  this  different  and  fraudulent  purpose,  and  maybe  fairly 
said  to  have  acquired  possession  feloniously. 

It  is  not  so  with  regard  to  a  person  coming  fairly  into  the 
possessiony  by  finding.  No  fraud  is  practiced  on  any  one,  in 
first  acquiring  the  possession.  It,  therefore,  never  can  be  a 
question  with  a  jury,  how  far  forth  a  person  who  found  a  chattel 
intended  to  find  it  for  the  purpose  of  stealing  it.  The  vezy 
nature  of  the  case  excludes  a  premeditated  or  already-formed 
intention  to  steal.  That  depends,  as  matter  of  fact,  upon  a 
variety  of  circumstances,  such  as  the  value,  the  facOiiy  of  con- 
cealment, etc.,  which  are  matters  of  after  consideration.  Hence, 
we  do  not  find  a  single  case,  in  the  reports  of  criminal  trials,  or 
in  the  treatises  on  criminal  law,  in  which  it  has  ever  been  inti- 
mated that  a  person  actually  finding  a  chattel  has  been  held  to 
have  stolen  it,  from  the  circumstance  of  denial,  concealment  or 
appropriation;  nor  from  the  happening  of  any  of  those  facts, 
which,  in  reference  to  the  taking  of  chattels,  ordinarily  shows  a 
felonious  intention.  It  is  true  that  there  are  cases  in  whidi, 
though  this  party  apparently  had  the  possession  of  the  chattel, 
yet  the  taking  has  been  adjudged  felonious.  The  case  of  a 
guest  at  a  tavern,  or  of  a  gentleman's  butler,  who  have  taken 
the  things  committed  to  their  use  or  care,  are  mentioned  in  the 
books  as  illustrative  of  the  principle  that  the  mere  naked  pos- 
session for  a  special  purpose  will  not  protect  the  i>arty,  if  he 
take  it  away  feloniously.  So  if  a  bailee,  of  a  bale  or  trunk  of 
goods,  break  the  bale  or  trunk,  and  take  and  carry  away  a  part 
of  the  goods,  with  intent  to  steal  them,  it  is  larceny;  but  if  he 
carry  them  to  a  different  place  than  the  one  agreed  upon,  and 
convert  the  whole  to  his  use,  it  is  not  larceny.  East,  2  C.  L. 
695,  observes  that  this  distinction  seems  to  stand  more  upon 
positive  law,  not  now  to  be  questioned,  than  upon  sound  reason- 
ing, and  he  adopts  Lord  Hale's  reasoning,  that  the  privity  of 
contract  is  determined  by  the  act  of  breaking  the  package,  which 
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makes  him  a  trectpaaser,  and  that,  therefore,  it  makes  no  difTer- 
ance  whether  he  takes  all  or  a  part  only  of  the  goods  after  the 
package  is  broken.  There  can  be  no  analogy  between  this  case 
and  that  of  the  carrier  who  breaks  the  package,  or  opens  a 
trunk,  animo  furandig  because  the  finder  of  goods  has  them  not 
in  Tirtue  of  any  contract,  and  violates  none,  in  opening  a  bale 
or  trunk. 

The  court  beUeve  that  it  would  be  an  innovation  on  the  erimi* 
nal  law  to  consider  this  as  a  case  of  larceny;  and  th^,  therefore, 
direct  the  prisoner  to  be  diachazged. 

Tbompsoh,  0.  J.,  dissented. 

Prisoner  discharged. 


MsMB,  J.,  ddivariiig  tho  opinioii  of  the  ooort  in  WBaom  t.  /Vople^  89K.Y. 
461,  after  refening  to  the  Umgoage  in  8  Coke's  iDflt  107,  mqmio,  prooeedi : 
*'  Sneh  is  the  role  established  by  an  nnfarokenonmntof  decisions  in  TBnglMul 
end  this  oomntiy.  IwiUoontentmyselfl^refemng  to  a  few  of  the  adjudged 
eases  inEngland  and  in  this  state:  Stfttoa'teoM,  28  Eliz.;  2  East's  Fleas  of  the 
Crown,  pi  663;  1  Leaoh,  411;  Bex  ▼.  Leach,  2  East  P.  C.  694;  RanlMe  ease, 
Ross  &  Byoe,  44;  Hie  People  r,  Anderton,  14  Johns.  294;  The  People  ▼.  Call, 
1  Denio^  120l  The  role  has  beoome  elementaiy,  and  is  snppoiied  by  Black- 
stone,  Chitty,  BnsseU,  Bosooe,  Hawkins,  Hale,  Lord  Coke,  East^  Leaeh, 
Staikie,  Wharton,  Baiboor,  and,  in  short,  by  all  of  the  dementaiy  writMS 
that  I  have  oonsolted:  2  Stark.  Ev.  606;  4  Black.  Coul  232;  Bos.  Cr.  Br. 
683,  541;  Wharton  Am.  Cr.  Law,  1752,  6th  edition;  1  Hale,  604;  1  Hawkins, 
ehafi.  88,  sec  2;  Arch.  Cr.  FL  186,  189.  ** 

Hie  same  principle  is  recognised  in  an  aUe  decision  in  Smfe  ease,  18 
Giatt  761,  where  it  is  said:  "A  man  finding  a  chattel  actnally lost  may 
instantly  take  possession  thereof  animo  /urandi,  that  is,  with  the  intent  to 
nsozp  the  entire  dominion  over  it,  and  in  porsnanoe  thereof  does  oonvert  it  to 
his  own  nse.  Sach  condnct^  in  a  moral  aspect  of  the  transaction,  may  be  as 
diahonest  as  to  steal  it,  for  althoog^  he  may  not  know  the  owner,  or  there  be 
^rtthiwg  in  the  dronmstanoes  attending  the  place  where  it  is  found,  or  the 
marks  thereon  to  indicate  the  tme  owner,  yet  he  must  be  conscious  that 
there  was  an  owner,  and  he  shoald  use  all  proper  diligence  to  trace  him  oat. 
Tet  as  the  property  was  in  &ct  lost  and  the  owner  unknown,  and  no  marks 
eodsting  to  indicate  who  he  is,  sack  a  taking  oninio  furamU  and  conTersion  is 
not  larceny,  becanse  there  was  no  trespass  in  the  taking  as  the  poesession 
acquired  could  not  be  said  to  be  against  the  will  of  the  owner,  under  the  rea- 
son of  the  rule  given  by  Lord  Coke,  quia  donUmtererumnonappareiideoei^jue 
mnU  ineertum  est.** 

A  full  examination  of  this  question  will  be  found  in  Befiina  v.  Tkutrbom,  5 
Br.  C.  C  387,  the  doctrine  of  which  case  was  afterwards  approved  in  Begma 
V.  PresUm,  6  Id.  353.  Jn  the  first  case  Baron  Parke  holds:  "The  result  of 
these  authorities  is,  that  the  rule  of  law  on  this  subject  seems  to  be  that  if  a 
man  finds  goods  that  have  been  actually  lost,  or  are  reasonably  supposed  by 
him  to  have  been  lost,  and  appropriates  them,  with  intent  to  take  ^e  entira 
dominion  over  them,  really  believing  when  he  takes  them  that  the  owner  can 
not  be  found,  it  is  not  larceny.  But  if  he  takes  them  with  the  like  intent, 
Am.  dbo.  tol.  yn--8o 
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though  loit,  or  nMooMy  sapposed  to  be  lott»  but  rmaooMj  beUeviog  thift 
the  owner  can  be  found,  it  is  laroeny.  *  *  *  If  he  had  taken  the 
ohftttel  innocently,  and  afterwarda  appropriated  it  withoat  knowledge  of  the 
ownerahip^  it  would  not  have  been  laroeny,  nor  would  it^  we  think,  if  he  had 
done  ao  knowing  who  waa  the  owner,  for  he  had  the  lawful  powioeBion  in  both 
cases,  and  the  conversion  would  not  have  been  a  trespass  in  either.'* 

See  1  Bishop  Or.  Law,  sec  207,  and  cases  cited,  where  it  is  laid  down  that 
laroeny,  which  is  composed  of  the  act  of  trespass  and  the  superadded  intMiit 
to.steal,  is  not  oommitted  whan  thia  trespass  and  this  intsnt  do  not  eiiat  aft 
the  precise  moment  together. 


Murray  v.  Bogbrt. 

[U  Jcamnr.Sia.] 

OLam  lOB  CknnmiBunoir.— One  who  has  paid  a  Jndgmsnt 

him  for  an  entire  demand  for  which  another,  not  a  party  to  that  soil^ 
waa  jointly  liable  with  him,  cannot  maintain  an  action  against  him  for 
contribution* 

fiiLLDro  Intebbt  dt  Pabtnsbship. — A  partner  cannot  by  seUiog  hia  in- 
tersst  in  the  partnership  to  a  third  person,  make  him  a  partner  againsl 
the  will  and  coosent  of  the  other  partners. 

Pabxhsb  Suino  at  Law.— No  action  at  law  lies  by  one  partner  againsl 
another  where  there  has  been  no  settlement  of  the  partnenhip  aocoonti^ 
and  no  promise  l^  the  defendant  to  pay  the  balance  atraok. 

A88U1CP8IT.  It  appeared  that  Mnnaj,  Kane,  Mnsifoid  and 
Mansfield  agreed  upon  a  yentoxe  to  the  island  of  St.  Domingo, 
each  to  pay  one  f  oorth  of  the  expense  of  fitting  up  Teasels,  ete.. 
and  to  receive  the  proceeds  of  the  return  cargoes  in  like  propor- 
tion, and  appointed  Forbes  supercargo*  One  month  afterward, 
Mansfield  sold  one  half  of  his  interest  to  the  defendants  Bogert 
and  Eneeland.  On  the  retam  of  the  vessels,  the  proceeds  were 
divided,  Mansfield,  Bogert  and  Eneeland  reoeiying  one  fourth. 
Some  dispute  arising  as  to  expenses  incurred  by  Forbes, 
the  supercargo,  he  brought  an  action  against  the  plaintiff, 
Eane,  Mumford  and  Mansfield,  and  reooyered  judgment;  this 
judgment  was  satisfied  by  the  plaintiff,  Kane  and  Mumford. 
The  plaintiff  then  commenced  this  action  against  Mansfield, 
Bogert  and  Eneeland  to  recover  the  proportion  due  from  them 
to  Forbes,  which  sum  plaintiff  had  paid.  A  nonsuit  was  granted 
on  the  ground  that  the  demand  grew  out  of  a  partnership  trans- 
action, and  could  not  be  enforced  at  law.  Motion  to  set  aaids 
the  nonsuit. 

9.  Jbnes,  jun.,  and  D.  S.  Offden,  for  the  plaintiff, 

Welkf  contra. 
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By  Court,  Thokpsoh,  0.  J.  The  motion  to  set  aside  the  non« 
suit  must  be  denied.  There  is  no  principle  that  can  be  assumed, 
under  the  facts  in  the  case,  which  will  sustain  the  action.  It 
cannot  be  supported  on  the  principle  of  contribution.  The  de- 
fendants were  not  parties  to  the  judgment  which  Forbes  recov* 
ered  against  the  plaintiff  and  others;  nor  could  they  have  been 
made  parties.  The  contract  upon  which  Forbes  recovered  that 
judgment  was  made  by  him,  with  Murray,  Kane,  Mumford  and 
Mansfield.  But  whether  the  defendants  could  have  been  con- 
nected with  them  in  that  suit  or  not  is  immaterial  as  it  respects 
the  question  of  contribution.  They  were  not  made  parties,  nor 
did  the  defendants  in  that  suit  plead  in  abatement  that  they 
ought  to  have  been  made  parties.  That  judgment,  therefore, 
shows  no  priyity  or  joint  responsibilily  between  the  defendants 
in  that  judgment  and  the  defendants  in  this  ^t,  nor  do  the 
facts  in  this  make  out  a  partnership.  Admitting  that  the  trans- 
action as  between  Murray,  Kane,  Mumford  and  Mansfield  was 
a  partnership  concern,  Mansfield  could  not,  by  selling  out  a 
portion  of  interest  to  Bogert  and  Elneeland,  make  them  partners 
against  the  will  and  consent  of  the  other  parties.  This  would 
be  a  Tezy  dangerous  principle  to  admit  into  the  doctrine  of  part- 
Dfirship. 

Admitting,  however,  that  the  defendants  were,  by  the  pur- 
chase made  from  Mansfield,  constituted  partners  in  tiie  transac- 
tion, another  insuperable  difficulty  arises  against  nfudnfaM'tiiTig 
the  action  at  law;  it  is  a  principle  too  well  settied  to  be  shaken, 
that  partners  cannot  sue  each  other  at  common  law.  There  is 
nothing  in  the  case  showing  a  setUement  of  the  partnership 
accounts,  and  balance  struck,  and  a  promise  by  the  defendants 
to  pay,  so  as  to  niaintain  the  action  on  that  ground.  In  what- 
erer  point  of  view,  therefore,  the  case  is  considered,  the  plaint- 
iff was  properly  nonsuited,  and  the  present  motion  must  be 
denied. 

Motion  denied. 


SCOVILLB  V.  CaHOFIELD. 

[U  Jonov,888.] 

StATons  or  otheb  Statbb.— Where  the  statate  of  enother  etete  mskei 
pml  the  pqrehue  of  ohoeei  in  action  by  oertain  officen,  but  operates 
only  aa  to  the  remedy  witfaoat  affecting  the  ▼alidity  of  the  debt,  aiieh 
■latate  oannot  be  pleaded  in  thia  atate  to  an  actian  by  the  aaw(piee  of  a 
jndgmant  recovered  in  the  former  atate. 

Lix  Fqbi  to  Qovnur. — ^Ln  oonstming  and  giving  effect  to  oontraeti^  the  iea 
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lod  is  to  be  comidered;  bnt  in  adminittoring  jmtioe  betweeu  the  parties 
the  law  of  the  plaoe  where  the  xemedy  is  son^t  most  govern  as  to  the 
xionDs  of  pfooednra. 
FkBTAL  Laws  or  othxb  Statbs. — ^The  penal  laws  of  one  state  ean  have  no 
opsvation  in  another  state;  they  are  strictly  looaL 

A8SU1CP8IT  on  a  judgment  recoTered  bj  the  plaintiff  against 
the  defendant  in  Oonnectioat.  Plea,  1.  The  general  iflsoe;  and» 
2.  A  speoial  plea  setting  forth  an  act  of  the  legislature  of  the 
state  of  Connecticut,  entitled,  ''An  act  to  prevent  unlawful 
maintenance,''  which  prohibited  and  rendered  penal  the  pur- 
chase of  a  chose  in  action  by  an  attorney,  counselor  at  law, 
sheriff,  deputy  sheriff  or  constable,  except  in  certain  cases;  and 
stated  f  urUier  that  this  action  was  prosecuted  in  the  name  of 
the  plaintiff  by  one  Beecher,  a  constable  of  the  town  of  Sharon, 
of  Connecticut,  who  had  purchased  the  judgment  from  the 
plaintiff  while  constable,  contnoy  to  the  meaning  of  the  act, 
and  not  within  any  of  its  exceptions.  Demurrer  to  this  plea 
and  joinder. 

5i0|/2,  in  support  of  the  demurrer. 

P.  JSugyfes,  contra,  cited  8  Johns.  268  [8  Am.  Deo.  482];  1 
Johns.  Cas.  411;  12  Johns.  843;  2  Cai.  Cas.  822. 

By  Court,  Spkvcxb,  J.  The  plea  cannot  be  sustained.  Were 
we  to  give  full  effect  to  the  statute,  and  consider  it  as  attaching 
on  the  debt  assigned,  we  could  not  say  that  the  assignment  ex- 
tinguished or  even  inyalidated  the  original  judgment.  The  act 
pleaded  contains  nothing  which  in  any  way  impairs  the  force 
and  effect  of  the  chose  in  action  assigned;  the  penalty  inflicted 
operates  merely  on  the  person  offendhig  against  the  act  by  buy« 
ing;  it  could  not  be  the  intention  of  the  legislature  to  annihilate 
the  debt  assigned.  This  is  rendered  veiy  manifest,  when  it  is 
noticed  that  the  effect  of  its  being  proved  or  admitted  that  the 
buying  the  chose  in  action  was  in  contravention  of  the  act,  is 
that  the  plaintiff  shall  be  nonsuited,  this  not  being  a  bar  to  an- 
other suit;  the  parties,  even  in  Connecticut,  might  disaffirm  the 
contract  of  sale,  and  then  a  new  suit  might  be  maintained  for 
the  debt  beforo  assigned. 

But  thero  is  a  greater  difficulty  still,  although  we  notice  the 
lex  loci  in  construing  and  giving  effect  to  the  contract  between 
the  parties,  we  must  administer  justice  to  them,  according  to 
our  laws  and  the  forms  prescribed  by  our  legislature,  or  the 
usages  of  our  courts  of  justice.  This  principle  was  distinctlj 
recognised  and  adopted  in  the  case  of  Lodge  v.  Fhe^^  1  Johns. 


Oct.  1817.]  Low  V,  MuMFOED.  409 

das.  189;  an^  in  Buggies  y.  Keder,  8  Johns.  268  [8  Am.  Deo. 
482].  That  part  of  the  statute  of  Conneotiout  set  forth  in  the 
plea,  which  under  certain  circumstances  authorizes  their  courts 
to  nonsuit  the  plaintiff  if  it  shall  appear  that  the  chose  in  ac- 
tion has  been  bought,  contrary  to  its  proYisions,  was  not  ad- 
dressed to  the  courts  of  other  states,  and  had  it  been  so  it 
would  have  been  nugatozy  and  unavailing. 

There  is  another  deciuTe  answer,  as  regards  the  act  pleaded. 
The  plea  admits  the  validitj  of  the  judgment  declared  on,  and 
we  are  called  on  by  the  defendant  not  to  apply  the  lesc  loci  in 
the  construction  of  the  contract;  but  we  are  required  to  give 
effect  to  a  law  which  inflicts  a  penalty  for  acquiring  a  right  to  a 
chose  in  action.  The  defendant  cannot  take  advantage  of,  nor 
expect  this  court  to  enforce,  the  criminal  laws  of  another  state. 
The  penal  acts  of  one  state  can  have  no  operation  in  another 
state.  Penal  laws  are  strictly  local,  and  affect  nothing  more 
than  they  can  reach:  Iblioi  v.  Ogden,  1  H.  BL  185;  Oowp.  843. 

Judgment  for  the  plaintiff. 


As  to  tiie  local  nature  of  penal  laws,  thia  caae  ia  followed  as  aathori^  in 
IM{/CeUv.iS'tate<2/iZ2lso<«,2HiU,  169;  TeaU  v.  FelUm,  1  N.  Y.  6i6;  andia 
eifeed  in  Story'a  Coofliet  of  Lawa,  aec  621,  where  the  dootrinea  as  pravailing 
In  difEnent  ooontriea  are  odUeoted. 


Low   V.   MUMFOBD. 

[14  JcmnoM,  496.] 

HloBiB— Aonom  Whbihbb  Joint  or  Sevsbal.— Aa  a  general  rule  inaotiotti 
in  fonn  4X  delktOf  for  a  tort  committed  by  aeyeral,  the  plaintiff  may  ane 
any  of  tfaenit  and  the  non-joinder  of  others  cannot  be  pleaded  in  abate- 
mant;  bat  where  the  action  relates  to  real  property,  if  it  be  each  aa  to 
draw  in  qneation  the  title,  all  thoae  jointly  concerned  ahonld  be  made 
eo-defendanta. 

Ebbob  to  a  justice's  court.  The  plaintiff  in  error  brought  an 
action  against  the  defendants  in  error  **  for  keeping  up  a  mill-dam 
on  the  Susquehannah  river  below  the  lands  of  the  plaintiff, 
whereby  the  water  of  the  river  was  set  back  and  flowed  the 
plaintiff's  lands,"  etc. '  Plea  in  abatement,  that  the  land  on 
which  the  mill-dam  was  erected  and  the  mills  appurtenant 
thereto  were  held  in  joint  tenancy  by  the  defendants  and  certain 
other  persons,  who  were  not  made  parties  to  the  suit. 

Judgment  for  the  defendants. 
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By  Court,  Platt,  J.  The  general  rule  on  thie  subject  is  thai 
if  several  persons  jointly  commit  a  tort,  the  plaintiff  has  his 
election  to  sue  all  or  any  of  them,  because  a  tort  is  in  itsnatoie 
a  separate  act  of  each  individual,  and  therefore,  in  actions  in 
form  ex  delicto,  such  as  trespasses,  trover,  or  case  for  malfeas- 
ance against  one  only,  for  a  tort  committed  by  several,  he  can- 
not plead  the  non-joinder  of  the  others  in  abatement  or  in  bar: 
1  Ohitty's  PI.  75.  There  is  a  distinction,  however,  in  some 
cases,  between  mere  personal  actions  of  tort  and  such  as  concern 
real  property:  Id.  76.  In  the  case  of  MUchell  v.  IhrbuU,  6T.  B. 
66,  Lord  Eenyon  recognizes  this  distinction  and  says:  **  Where 
there  is  any  dispute  about  the  title  to  land,  all  the  parties  must 
be  brought  before  the  court."  A  case  in  the  yearbooks,  7  Hen. 
lY.  8,  shows  that  a  plea  in  abatement  may  be  well  pleaded  for 
this  cause  to  an  action  on  the  case  for  a  tort.  An  action  of 
trespass  on  the  case  was  brought  against  the  abbot  of  Strat- 
ford, and  the  plaintiff  counted  that  the  defendant  held  certain 
lands,  by  reason  whereof  he  ought  to  repair  a  wall  on  the  bank 
of  the  Thames;  that  the  plaintiff  had  lands  adjoining,  and  that 
for  default  of  repairing  the  wall,  his  meadows  were  drowned. 
To  which  Skrene  said:  ''It  may  be  that  the  abbot  had  nothing 
in  the  land,  by  cause  whereof  he  should  be  charged,  bat  jointly 
with  others,  in  which  case  the  one  cannot  answer  without  the 
other." 

Bat  in  actions  for  torts  relating  to  lauds  of  the  defendants, 
there  seems  to  be  ground  for  this  further  distinction,  viz.,  be- 
tween nuisances  arising  from  acts  of  malfeasance,  and  those 
which  arise  from  mere  omission  on  nonfeasance.  The  case  of 
the  abbot  of  Stratford  was  that  of  a  nuisance  arising  from 
neglect  of  duty  in  not  repairing  the  wall,  which  was  by  law 
enjoined  on  the  proprietor  or  proprietors  of  the  land  on  which 
the  wall  stood.  The  gist  of  the  action,  therefore,  was  that  the 
defendant  was  such  proprietor,  and  neglected  a  duty  incident 
to  his  title.  The  title  to  the  land  on  which  the  nuisance  ex- 
isted was,  therefore,  directly  in  question;  for  if  the  abbot  was 
not  the  owner  of  the  land  he  was  not  chargeable  with  neglect, 
nor  liable  for  the  nuisance.  But  in  this  case  the  action  is  for 
a  nuisance  arising  from  an  act  of  misfeasance,  the  '^  keeping  up 
a  mill-dam  on  a  stream  below  the  plaintiff's  land."  Here  needs 
no  averment  that  the  defendant  owned  the  land  on  which  the 
dam  was  kept  up.  The  title  to  that  land  cannot  come  in  ques- 
tion in  this  suit,  for  the  maintaining  such  a  dam  is  equally  a 
nuisance,  and  the  defendants  are  equally  liable  for  damages. 
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whether  the  defendants  own  the  land  as  joint  tenante  with 
others,  or  whether  they  are  sole  proprietors,  or  whether  they 
hare  any  right  whateTer  in  it.  **  Keeping  up ' '  the  dam  implies 
«  positiye  act  of  the  defendants;  it  is  a  malfeasance,  and  there- 
Core  the  plaintiff  has  a  right  of  action  against  all  or  any  of  the 
parties  who  keep  up  that  dam.  Unless  the  title  comes  in  ques- 
tion there  is  no  difference  in  this  respect  in  cases  arising  ex  de 
lido  between  actions  merely  personal,  and  those  which  concern 
the  realty.  The  plaintiff  in  such  an  action  is  always  bound  to 
join  his  co-tenants,  because  his  title  must  come  in  question  as 
the  foundation  of  his  claim;  but  he  may  sue  any  or  all  who 
haTC  done  the  tortious  act.  The  justice,  therefore,  erred  in 
deciding  against  the  demurrer  to  the  plea  in  abatement,  and 
the  judgment  must  be  rerersed. 
Judgment  reTersed. 


GONNEOTICUT  V.   JaOKSON. 

[1  Joan.  Ob.  U.] 

OoioouvD  Iwnamrr. — ^Interest  upon  interest  is  never  allowed  except  vpon  m 
•ettiement  of  aoooonts  between  the  parties,  after  interest  had  become 
doe,  or  npon  an  agreement  for  that  purpose^  sabseqnent  to  the  original 
contnct,  or  upon  a  master'areport,  which  has  been  confirmed,  compating 
the  principal  and  interest  dne. 

OoMPiTXAiioK  ov  IiVTEBBST. — ^Bulc  for  compQting  interest  in  case  of  partial 
payments,  stated. 

MonoH  for  confirmation  of  a  master's  report  computing  the 
principal  and  interest  due  on  the  defendant's  bond  and  mortgage, 
and  allowing  compound  interest  thereon  without  any  special 
agreement  of  the  parties,  or  any  settlement  of  accounts. 

Sedgurick,  for  the  motion. 

EzHT,  Chancellor.  This  allowance  of  compound  interest  is 
inadmissible,  and  the  report  must  be  sent  back  to  the  master  for 
correction.  There  are  cases  in  which  the  interest  is  considered 
as  changed  into  principal,  and  permitted  to  carry  interest,  as 
when  a  settlement  of  accounts  takes  place  after  interest  has  be- 
come due,  or  an  agreement  is  then  made,  that  the  interest  due 
shall  carry  interest,  or  the  principal  and  interest  are  computed 
in  a  master's  report,  and  the  same  is  confirmed.  But,  except  in 
some  such  special  cases,  interest  upon  interest  is  not  allowed, 
and  the  uniform  course  of  the  decisions  is  against  it,  as  being  a 
hard  and  oppressive  exaction,  and  tending  to  usury.  Even  an 
original  agreement,  at  the  time  of  the  loan  or  contract,  that  if 
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interest  be  not  paid  at  the  end  of  the  year,  it  shall  be  deemed 
principal  and  carry  interest,  will  not  be  recognised  as  valid. 
Such  a  provision  woold  not  amount  to  usury,  so  as  to  render 
the  contract  connected  with  it  illegal  and  void  at  law:  Le  Orange 
T.  BamiUon,  4  T.  B.  618;  2  H.  BL  141.  But  this  court  certainly, 
and,  perhaps,  a  court  of  law,  would  not  give  effect  to  such  a 
provision. 

It  will  be  useful  to  look  into  the  dedsions  on  this  question  of 
compound  interest.  As  early  as  the  case  of  Davia  v.  BUgford^  4 
Car.  1;  1  Chan.  B.  15,  the  court  laid  down  the  rule,  that  interest 
upon  interest  was  not  allowed,  and  that  has  been  the  general 
language  of  the  court  of  chancexy  down  to  this  day,  with  but 
few  exceptions.  In  SiMlh  v.  Pemfrerfon,  17  Car.  11;  1  Chan.  Cas. 
67,  an  exception  was  allowed  in  favor  of  the  assignee  of  a  mort- 
gage, and  the  amount  of  the  principal  and  interest,  really  and 
bona  fde  due,  and  paid  by  him,  was  allowed  to  carry  interest. 
The  entire  sum  was  considered  as  principal.  But  this  case  was 
afterwards  overruled  in  PoUer  v.  EubbeU^  24  Car.  11;  2  Chan.  B. 
44;  8  Id.  43,  for  it  was  decided  by  Lord  Chancellor  Shaftesbury, 
assisted  by  the  judges,  Yaughan  and  Bainsford,  that  the  as- 
signee of  a  mortgagee  ought  not  to  be  in  a  better  condition  than 
the  mortgagee,  and  no  interest  was  allowed,  but  on  the  original 
principal  sum.     Afterwards  in  Mocde^fidi  v.  PiUon^  86  Car.  11; 

1  Yem.  168;  the  lord  keeper  expressed  his  disapprobation  of 
this  precedent,  and  said  that  the  allowance  of  interest  on  in- 
terest, in  the  case  of  an  assignee  of  the  mortgagee  was  reason- 
able. It  does  not  appear,  however,  that  he  ventured  to  over- 
rule it^  though  in  the  subsequent  case  of  Oladman  v.  Menchman^ 

2  Yem.  185,  such  interest  was  allowed,  and  the  loose  dicta  in 
the  ancient  books  are  contradiotozy  on  the  point:  1  Chan.  Cas. 
256;  1  Freeman,  803;  2  Id.  142.  Perhaps,  therefore,  it  may  be 
4)onsidered  as  a  doubtful  question,  on  the  ground  of  these 
janciont  authorities,  whether  the  assignee  of  a  mortgagee,  on  a 
Ull  to  redeem,  be  not  entitled  to  interest  on  the  whole  sum 
which  he  paid.  Nor  are  the  imperfect  cases  in  the  reign  of 
Charles  11.,  uniform  or  consistent;  even  on  the  general  question 
whether  compound  interest  can  be  allowed,  the  dida  are  both 
ways:  Bradbury  v.  Bucks,  2  Chan.  B.  148;  Howard  v.  Harris^  2 
Chan.  Cas.  147;  Chamberlain  v.  Chamberlain,  1  Id.  256;  Anonym 
mcus^  2  Freeman,  142,  are  in  favor  of,  and  Bandagh  v.  ThcmhiU,  2 
Chan.  Cas.  153,  against  such  interest.  But  those  cases  are  too 
loose  and  imperfectly  reported,  to  be  deemed  of  authority,  and 
the  cases  since  the  English  revolution,  in  1688,  have  established. 
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bejond  oontroTersy,  the  general  rule  which  has  been  mentioned, 
and  those  cases  are  so  well  reported,  and  haTC  the  sanction  of 
each  eminent  names,  as  to  be  entitled  to  confidence. 

In  CheOerfiM  ▼.  CrtmweU,  in  1701, 1  Eq.  Cas.  Abr.  287,  B., 
Lord  Keeper  Wright  admitted  the  general  role  that  interest 
conld  not  carry  interest,  but  held  that,  in  some  cases,  it  would 
be  injostice  not  to  regard  the  interest  doe  as  pxincipal;  as  where 
the  defendant's  mother,  with  her  assent,  she  being  near  of  age, 
stated  an  account  of  the  interest  long  in  arrears,  and  the  ac* 
count  was  fair,  and  the  settlement  neceesaiy  for  the  infant's 
maintenance.  In  Braton  t.  Backham,  1720,  1  P.  Wms.  662, 
Lord  Chancellor  Parker  questioned  whether,  if  the  mortgagor 
ever  signed  an  account,  admitting  so  much  due  for  interest,  it 
would  make  the  interest  principal,  as  it  did  not  show  an  agree- 
ment for  that  purpose,  and  he  thought  a  writing  would  be 
requisite.  And  in  Waring  t.  Cutdiffe,  1  Yes.  jun.  99,  Lord 
Thurlow  said  that  he  found  the  court  of  chancery  in  the  con- 
stant habit  of  thinking  that  interest  ought  not  to  cany  interest, 
and  that  he  must  OTertum  all  the  proceedings  of  that  court,  if 
he  allowed  it.  In  short,  chancery  will  not  allow  compound 
interest,  unless  where  there  is  the  settlement  of  an  account 
between  the  parties  after  the  interest  has  become  due;  or  there 
has  been  an  agreement  for  that  purpose,  subsequent  to  the  origi« 
nal  contract,  or  where  the  master's  report,  computing  the  sum  due 
for  principal  and  interest,  is  confirmed;  for  it  is  then  in  the 
nature  of  a  judgment:  Mosely,  27, 246;  2  Yes.  471;  1  P.  Wms. 
652.  The  cases  and  language  in  the  books  are  clear  in  acknow- 
ledging the  rule,  that  even  an  agreement  made  at  the  time  of 
the  original  contract,  to  allow  interest  upon  interest,  as  it  should 
become  due,  is  not  to  be  supported:  Lord  Osmdaton  y.  Lard 
TarmoiUh,  2  Salk.  449;  Oaae  of  Sir  Thomas  Meets,  cited  in  Cas. 
Temp.  Talbot,  40,  and  1  Atk.  804;  Lord  Eldon  in  Chambers  y. 
Ooldwin,  9  Yes.  jun.  271. 

This  review  of  the  current  of  decisions  shows  the  existence  of 
the  general  principle,  and  the  exceptions  and  limitations  by 
which  it  is  attended.  And  though  creditors  will  be  very  apt  to 
think,  with  Lord  Thurlow,  that  there  is  nothing  unjust  in  com- 
pelling a  debtor,  who  neglects  to  pay  interest,  when  it  becomes 
due,  to  pay  interest  upon  that  interest,  yet  the  wisdom  of  our 
law  has  ordained  otherwise.  The  Boman  law  was  constant 
in  its  condemnation  of  compound  interest.  NuMo  modo  usurcs 
vsurarum  a  dMioribus  exigarUur,  el  veieribus  qaidem  legibus 
^onstihUum  fuerat,  etc. :  Code  4,  82,  28;  Yoet.  Conv.  ad  Paud. 
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lib.  22,  tit.  I9  pL  20.  And  it  appears  to  me  that  this  proyiaioii 
in  the  law  ia  not  destitnte  of  reason  and  sound  policy.  Interest 
upon  interest,  promptly  and  incessantly  accruing,  would,  as  ik 
general  rule,  become  harsh  and  oppressiye.  Debt  would  accu* 
mulate  with  a  rapidity  beyond  all  ordinary  calculation  and 
endurance.  Common  business  cannot  sustain  such  overwhelm* 
ing  accumulation.  It  would  tend  also  to  influence  the  aTarice^ 
and  harden  the  heart  of  the  creditor.  Some  allowance  must 
be  made  for  the  indolence  of  mankind,  and  the  casualties  and 
delays  incident  to  the  best-regulated  industry;  and  the  law  ia 
reasonable  and  humane  which  give  to  the  debtor's  infirmity,  or 
want  of  precise  punctuality,  some  relief  in  the  same  infirmity  of 
the  creditor.  If  the  one  does  not  pay  his  interest  to  the  utter- 
most farthing,  at  the  very  moment  it  falls  due,  the  other  will 
equally  fail  to  demand  it  with  punctuality.  He  can,  however, 
demand  it  and  turn  it  into  principal,  when  he  pleases;  and  we 
may  safely  leave  this  benefit  to  rest  upon  his  own  vigilance  or 
his  own  indulgence.  Huberus  says,  that  neither  the  law  of 
benevolence,  nor  of  public  utiliiy,  will  permit  interest  upon 
interest:  Sed  lex  chariUxtis  el  ptMica  utUiioHa  turn  patiiur,  td 
muiui  debUor,  qui  in  mora  eolvendi  vjBwram  6b  augusUam  rei  pe^ 
cuniaruB  deprekenditur,  nova  uswra  adfligaJtwr^  qua  refcamUu  ad 
incUas  redigurUur;  ideoque  legtbus  sub  pcsna  ir^amias  prahibehLr. 
Imo  neo  si  conaenseni  ddriior,  ut  usura  commiMa  in  wriem  iran^ 
feratur,  vd  MigaJtioni  principaH  a4iiciaiur,  licikL  ed  uguraz 
Prsslec.  Juris.  Bom.  lib.  22,  tit.  1,  6. 

The  rule  for  casting  interest  when  partial  payments  haye  been 
made,  is  to  apply  the  payment,  in  the  first  place,  to  the  dis- 
charge of  the  interest  then  due.  If  the  payment  exceeds  the 
interest,  the  surplus  goes  towards  discharging  the  principal,  and 
the  subsequent  interest  is  to  be  computed  on  the  bedanoe  of 
principal  remaining  due.  If  the  payment  be  less  than  the  in- 
terest, the  surplus  of  the  interest  must  not  be  taken  to  augment 
the  principal;  but  interest  continues  on  the  former  principal 
until  the  period  when  the  payments,  taken  together,  exceed 
the  interest  due,  and  then  the  surplus  is  to  be  applied  towards 
discharging  the  principal,  and  interest  is  to  be  computed  on 
the  balance  as  aforesaid. 

Let  the  master,  therefore,  take  back  the  report,  and  oorreei 
the  calculation. 

See/SsBodfc  V.  French,  6  Am.  Dor  185^  sad  noK  whsrt  ths  mbjMt  is  diSi* 
mnted,  and  tliii  oftie  notioed. 
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Gbesn  v.  Wintbil 

[1  Jen.  Ob.  ar.] 

PliBCiim  or  Lmra  bt  Tbtj8Teb.~A  trottoa  can  derive  no  iMsafil  tnm  • 
ocmtnct  in  xeferanoe  to  the  sabject  of  the  trust  Aoooidingly,  whart  he 
pozohaaes  m  mortgage  or  a  judgment  at  a  diaoonnt  which  waa  a  lien  en 
the  trust  estate^  he  cannot  be  allowed  to  derive  an  advantage  from  such 


Hot  Aluoiwxd  ion  iMPBOTBiCExm.— Where  there  waa  a  trust  to  sell  land, 
to  raise  money,  to  pay  off  ineombranoefl^  etc,  it  waa  held  that  a  trustee 
should  not  be  allowed  for  improvements  of  the  tmst  estate^  though  made 
in  good  fiuth,  as  in  building  houses  and  mills,  clearing  lands  and  making 
foads.    He  is  entitled  only  to  neoessary  expenditurea,  as  for  repairs^  etc 

lAiVUTT  lOR  Rum  Ain>  Pnofira. — A  tmstee  refusing  to  account  to 
referees  for  rents  and  profits  of  certain  parts  of  the  trust  estate  ischaige- 
aUe  with  the  reasonable  income  of  such  rents  and  profiti^  in  the  judg- 
ment of  the  ref ereea. 

Wnnr  Chaboxablb  with  Loss. — ^A  trustee  agreed  to  puichase  and  pay  for 
a  hrm  for  the  use  of  the  ceahti  que  tnui^  out  of  the  proceeds  of  the  trust 
estate.  He  purchased,  and  gave  his  bond,  secured  by  a  mortigage  on 
the  premises;  but  he  refused  to  pay  the  bond  when  due,  and  procured  a 
loredosnre  of  the  sale  of  the  farm  by  the  mortgagee,  at  a  loss.  He  waa 
held  liable  for  this  loss  and  for  costs  of  suit. 

EzoDTiOHB  filed  to  a  report  of  certain  ref ereee.  The  mftfArSft^ 
points  only  of  the  decision  are  here  given,  as  some  points  are 
now  unimportant,  being  regalated  by  statate,  as  the  point  hold- 
ing a  trostee  is  not  entitled  to  oompensation  for  servioee,  which 
18  now  determined  by  statate.  The  facts  of  the  case  are  soffi- 
eiently  stated  in  the  portions  of  the  opinion  taken  to  sostain 
the  points  here  given  in  the  syllabus. 

PendleUm^  for  plaintifb. 

Marrimm,  for  defendant. 

EzHT,  Chancellor.  The  facts  stated  in  the  report  are  con- 
elusive  against  the  claim  of  the  defendant  in  respect  to  the 
mortgage  given  by  Green  and  his  wife  to  Ogden  and  Hoffinan. 
It  appears  that  this  mortgage  was  executed  in  July,  1704^  on 
part  of  the  trust  estate,  to  secure  the  payment  of  two  bonds; 
that  the  mortgage  was  not  registered  until  after  a  conveyance 
to  Sands  and  Lothrop;  that  after  judgment  was  entered  on  the 
bonds,  the  defendant  bought  in  the  same,  in  January,  1810,  at 
a  discount,  and  issued  execution  against  Oreen.  The  defend- 
ant refused  to  answer  before  the  referees  whether  he  had  the 
mortgage  as  a  lien  on  the  trust  estate.  This  purchase  ought 
justly  and  upon  all  sound  principles  of  equitable  policy  to  enure 
to  the  benefit  of  the  trust,  and  not  to  the  benefit  of  the  trustee. 
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It  would  be  an  extremelj  wrong  thing,  as  the  lord  chancellor 
eaid  in  Norria  v.  Le  Neve,  3  Atk.  87.  The  pxindple  is  the  same 
as  to  buying  in  the  trust  estate,  or  buying  securities  ai>on  it.  A 
trustee  cannot  act  for  his  own  benefit,  in  a  contract  upon  the 
subject  of  the  trust:  Morret  y.  Paake,  2  Atk*  52;  Forbes  y.  JBoss, 
2  Bro.  480.  The  object  of  the  rule  is  to  keep  trustees  within 
the  line  of  their  duty.  A  court  of  equiiy  watches  the  conduct 
of  a  trustee  with  jealousy;  and  if  he  compounds  debts  or  mort- 
gages, or  purchases  them  in  at  a  discount,  he  shall  not  be  suf- 
fered to  turn  the  speculation  to  his  own  advantage:  8  P.  Wma. 
249,  n.  (a.);  1  Salk.  166.    ♦    *    ♦ 

The  same  principle  supports  the  exception  to  the  aUowanee 
induding  interest  for  expenditures  for  improrements  of  the 
trust  estate,  as  l^  building  houses  and  mills,  clearing  land,  mak- 
ing roads,  etc.  These  expenses  were  not  within  the  purview  of 
the  trust  which  went  only  to  authorize  the  defendant  to  sail 
the  land,  to  raise  money  to  pay  off  the  incumbrances,  and  to 
restore  the  residue  of  the  estate.  The  referees  report  thai  the 
improvements  were  made  in  good  faith,  but  that  in  general  they 
were  of  no  real  or  substantial  value  to  the  trust  proper^. 
These  charges  appear  to  be  still  more  exceptionable  than  those 
under  the  head  of  compensation;  and  to  tolerate  such  wide 
deviations  from  the  nature  and  terms  of  the  trust  would  be 
ereating  a  most  dangerous  precedent.  It  would  be  placing  trost 
property  in  the  greatest  jeoj>ardy,  and  perhaps  incumbering  it 
with  burdens  too  grievous  to  be  borne.  I  cannot,  therefore, 
admit  of  any  allowances  under  this  head,  but  such  as  may  justly 
be  considered  reparations  or  repairs,  and  these  do  not  appear, 
from  the  report,  to  exceed  much,  if  any,  the  sum  of  seven  hun- 
dred dollars.  Nor  is  this  point  left  without  a  dear  and  explidt 
sanction  in  the  decisions  of  the  court  of  chancery. 

It  is  the  established  doctrine  that  a  trustee  can  only  be 
allowed  for  necessaxy  expenditures:  Ibuniaine  v.  Pdlei,  1  Yes* 
jun.  337;  and  the  cestui  que  tnigt  has  always  his  option  to  take 
or  refuse  the  benefit  or  loss  of  the  unauthorised  act  of  his 
trustee:  Earriscn  v.  EarriBxm,  2  Atk.  120;  2  Bro.  666-4.  The 
case  of  Boslock  v.  Blakeny,  2  Bro.  668,  is  quite  analogous  to  the 
present.  That  was  a  trust  to  purchase  land,  and  the  land  was 
purchased,  and  money  expended  in  repairs  and  improvements; 
and  though  the  improvements  were  substantial  and  lasting,  the 
chancellor  would  not  admit  of  such  an  application  of  the  funds 
of  the  trust.  It  must  be,  and  always  has  been,  the  anxious  vrish 
of  a  court  of  chancery  to  save  a  trustee  from  harm  while  acting 
in  good  faith;  but  a  misapplication  of  the  trust  property,  by 
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going  out  of  the  tmsty  can  never  be  permitted  to  injure  the 
cestui  que  trust,  without  his  assent:  2  P.  Wms.  438;  8  Atk.  441. 

*  *  *  Another  objection  by  the  plaintiffit  is  that  the  de- 
fendant ought  to  haTe  been  charged  with  such  rents  as  the 
report  states  that  the  trust  estate  would  reasonably  hare  pro- 
duced; inasmuch  as  the  defendant  refused  to  exhibit  to  the 
referees,  though  repeatedly  called  on  for  the  puzpose,  a  state- 
ment of  leases  or  other  contracts  for  renting  the  farm  belonging 
to  the  trust  estate.  This  appears  to  me  to  be  perfectly  just, 
under  the  circumstances  of  this  refusal,  and  the  defendant 
ought  to  be  charged  with  such  reasonable  rents,  from  and  after 
his  assumption  of  the  trust,  in  those  cases  in  which  the  report 
states  what  would  be  a  reasonable  rent,  and  except  in  the  spe- 
cial cases  already  mentioned. 

The  last  objection  relates  to  what  is  termed  the  Bayside  fum. 
It  appears  that  the  defendant  agreed  to  purchase  this  farm  for 
Mrs.  Qreen,  and  to  pay  for  the  same  out  of  the  proceeds  of  the 
trust  estate;  that  he  purchased  it  in  March,  1806,  and  gave  his 
bond  and  mortgage  to  be  foreclosed,  and  also  a  suit  in  eject- 
ment to  be  instituted,  by  means  of  which  Mrs.  Gieen  was 
obliged  to  abandon  the  farm.  The  referees  report  that  the  de- 
fendant had  paid  on  account  of  this  farm  six  thousand  seven 
hundred  and  fifty-one  dollars  and  forty-four  cents,  and  had 
reoeiTod  on  the  side  of  it  four  thousand  three  hundred  and  fif- 
teen dollars  and  seveniy-eight  cents,  and  they  charge  the  costs 
of  the  suits  and  the  loss  on  the  sale  of  the  farm  to  the  trust 
estate.  The  question  is,  on  whom  this  heavy  loss  ought  to  fall 
— ^n  the  defendant,  or  on  the  cestui  que  trust  f  Here  was  a 
trust  Tolnntarily  undertaken  by  the  defendant,  and  he  refused 
eyentually  to  pay  for  the  farm  according  to  his  original  under- 
taldng,  out  of  the  trust  estate,  when  he  either  had  funds  in 
hand  to  pay,  or  the  means  in  his  power  to  raise  them.  It  ap- 
pears to  be  an  inequitable  proceeding  on  the  part  of  the  defend- 
ant, and  no  just  reason  is  given  for  the  non-fulfillment  of  the 
trust.  The  farm  had,  in  1807,  been  conveyed  to  Heatley,  sub- 
ject to  the  mortgage.  The  conduct  of  the  defendant,  in  sufier- 
ing  the  farm  to  be  taken  for  the  debt,  and  in  buying  a  judg- 
ment agaiTiHt  William  Green,  and  seizifig  under  it  the  personal 
estate  in  possession  of  Mrs.  Oreen  on  that  farm,  which  facts  are 
specially  set  forth  in  the  report,  has  strongly  the  appearance  of 
a  design  to  coerce  the  cestui  que  trust  to  some  undue  accommo- 
dation. I  am  accordingly  of  opinion  that  this  exception  ought 
to  be  allowed,  so  that  the  loss  on  the  farm  and  the  costs  of  the 
0uit  may  not  be  chargeable  to  the  trust  estate. 
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ClJamB.OB.UA] 

OoLLATiBAL  SBOUBiTr  TO  LffDOBSDt. — Piuperiy  iMrigiwwt  to  tho  indoBMr  oC  • 
pranuMOcy  note  by  tbo  maker,  as  Beoority,  is  r^guded  as  a  tnut  for  the 
benefit  of  the  payee,  though  he  have  no  knowledge  of  it  at  the  time^  and 
he  may  affcerwards  affirm  and  enfofoe  soch  trust 

Tbustee's  D&iTH,  Enrxor  ok  Tbust. — Such  trust  is  not  disohazged  by  the 
death  of  the  indorser,  bat  attaches  to  the  pwiperly  as  long  as  it  can  be 

BfnxiNcai  to  Show  Qbjbot  ov  AsaioinaRT.— Where  an  aswgninwit^  ahsohite 
on  its  faoe^  is  admitted  to  have  been  made  as  a  gmeral  seeority,  it  m^ 
be  shown  by  parol  to  have  been  intended  to  secnre  specifio  debts. 

Bquizablx  Assets. — Surplus  money  arising  from  the  sale  of  mortgBged  piem- 

iies,  is  considered  as  part  of  the  real  estate  of  the  deceased  moctgnigix; 

,    snd  goes  to  the  heirs  and  not  to  the  administrator;  and  where  the  hsia 

are  before  the  court,  such  surplus  will  be  treated  as  eq[uitable  assets  in 

their  hands  and  distributed  |wio  rata  among  the  creditors^ 

Bquitt  ov  Bkdemptiok  ab  Aasna — ^Where  the  creditots  have  a  legd  rem- 
edy against  sn  equity  of  redemption,  it  is  questionable  whether,  belora 
ssle^  it  could  be  deemed  equitable  anets. 

DiHFOSEnoK  ov  AssKS  IN  Equitt.— Courts  of  equity  will  foUmr  the  rales  of 
law  in  diqwsing  of  l^gal  assets,  but  will  distribute  equitable  assets  pmri 
pamu  among  all  the  creditonk 

Bill  by  the  plaintifffl,  as  payees  of  sondry  notes,  against  the 
administrator  and  creditors  of  a  deceased  indorser,  to  compel 
the  application  upon  said  notes  of  the  proceeds  of  certain  goods 
assigned  as  secority  by  the  maker  to  the  indorser.  The  bill 
stated  in  substance  that  on  the  sixteenth  of  December,  1806, 
one  Samuel  G.  Ogden,  being  indebted  to  the  plaintiffs,  gave 
them  certain  promissory  notes,  payable  to  Samuel  Murgatroyd, 
and  indorsed  by  the  latter;  that,  after  making  certain  other  as- 
signments specified  in  the  bill,  the  said  Ogden,  for  the  porpose 
of  securing  Murgatroyd  against  his  indorsements  of  said  notes, 
assigned  to  him  goods  of  the  value  of  twenty  thousand  doUars, 
on  board  the  ship  Emperor,  from  Hayti  to  New  York;  that,  be- 
fore the  notes  became  due,  Ogden  became  insolTent,  and  notice 
of  the  non-payment  of  the  notes  was  given  to  Murgatroyd,  who 
assured  the  plaintifb  that  said  notes  diould  be  paid  out  of  the 
goods  assigned  to  him  by  Ogden,  as  soon  as  the  ship  arrived; 
that  the  ship  arrived  in  July,  1806;  that  Samuel  Murgatroyd 
died  intestate  August  8,  1806;  and  Thomas  Murgatroyd,  de- 
fendant, was  appointed  administrator;  that  Ogden  having  made 
several  assignments  of  goods  on  board  the  Emperor,  in  addition 
to  that  made  to  Samuel  Muigatroyd,  it  was  agreed  by  all  the  par- 
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ties  oonoemed  to  sabmit  the  matter  to  arbitration;  that  on  the 
hearing  before  the  arbitratora,  the  administrator  churned  the  ben« 
€fit  of  the  assignment  made  to  his  intestate  bjrX)gden  to  the  fall 
amount  of  the  notes  which  he  was  holden  to  pay  by  reason  of 
his  intestate's  indorsements;  that  on  October  2, 1806,  the  ar- 
bitrators made  an  award,  distributing  the  cargo  among  the 
•claimants,  upon  which  Thomas  Muxgatroyd,  as  administrator, 
leoeiTcd  nineteen  thousand  dollars;  that  while  the  arbitration 
was  pending,  the  plaintiffs  made  frequent  application  to  the 
administrator  for  payment  of  their  notes,  but  were  always  re* 
fexred  by  him  to  the  issue  of  the  arbitration,  he  promising  to  pay 
the  notes  out  of  the  proceeds  of  the  portion  of  thecatgo  awarded 
to  him;  that  the  administrator  had  paid  one  of  the  notes,  and 
that  another  had  been  paid  by  the  intestate  in  his  life-time,  but 
Ae  rest  were  still  unpaid;  that  after  the  award,  the  administrator 
sold  part  of  the  cargo,  but  refused  to  pay  the  plaintiffs;  that  the 
widow  of  Samuel  Murgatroyd  afterwards  intermarried  with  G. 
Storm,  defendant,  and  the  administrator  confessed  a  judgment 
against  his  intestate  to  her  as  executrix  of  one  Susannah  Steren- 
flon  for  fifty-seven  thousand  scTen  hundred  and  sixty-six  dollars 
and  thirteen  cents,  and  pleaded  that  judgment  and  a  deficiency 
of  assets  in  bar  of  the  plaintiff's  demand;  that  this  judg- 
ment was  kept  on  toot  per  fraudem^  etc. ;  that  by  agreement  be-^ 
tween  the  parties,  the  proceeds  of  the  goods  assigned  by  Ogden 
to  Murgatroyd  and  still  unappropriated,  amounting  to  elcTcn 
thousand  five  hundred  dollars,  had  been  placed  in  the  hands  of 
Charles  Wilkes,  subject  to  the  final  decree  in  this  cause;  that 
Samuel  Maxgatroyd  died  seised  of  certain  yaluable  real  estate 
which  came  to  his  heirs,  subject  to  a  mortgage  to  one  Lawrence; 
that  the  mortgage  was  afterwards  foreclosed  and  the  property 
sold  by  a  master  for  seven  thousand  five  hundred  dollars,  but 
no  deed  given;  that  the  administrator  having  subsequently 
applied  to  the  surrogate  for  an  order  for  the  sale  of  the  real 
estate  of  the  intestate  on  account  of  a  deficiency  of  persona] 
assets,  the  surrogate,  with  a  view  to  secure  the  surplus  moneys 
axising  from  the  mortgaged  premises,  consented  to  the  order  of 
sale  by  the  master.  The  bill  concluded  with  a  prayer  for  an 
account,  and  for  the  application  of  the  proceeds  of  the  goods, 
assigned  as  aforesaid,  to  the  payment  of  their  claims,  and  for 
the  equal  distribution  among  all  the  creditors,  without  prefer- 
ence to  the  said  judgment,  of  the  surplus  moneys  arising  from 
the  mortgaged  premises. 

Thomas  Murgatroyd,  in  his  answer,  admitted  the  making  and 
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indoisement  of  the  notes,  notice  of  non-pajx^ent,  and  the  aasigxK 
ment  of  Febmaiy  12, 1806,  bat  denied  that  said  assignment  was. 
intended  as  a  sp^ial  security  against  the  notes  in  question, 
alleging  that  it  was  a  general  secoriiy  against  all  liabilities 
incurred  bj  the  intestate  for  Ogden.  He  denied  also  that  the 
intestate  ever  admitted  said  assignment  to  be  a  specific  se- 
curity against  the  indorsements.  He  admitted  the  award  of 
the  arbitrators,  as  alleged  in  the  billy  bat  allied  that  he  claimed 
before  the  arlntrators  to  be  allowed,  under  that  and  certain 
other  assignments,  for  all  the  responsibilities  incurred  by  his. 
intestate  for  Ogden,  amounting  to  thirty-one  thousand  two  hun- 
dred and  seyenty-siz  dollars  and  fifty  cents,  and  that  he  did  not 
make  any  claim  on  account  of  the  notes,  any  more  than  for  any 
other  item.  He  admitted  the  receipt  of  sixteen  thousand  two 
hundred  and  seventy  doUars  and  fifty-five  cents,  under  the 
award,  but  denied  that  he  promised  to  pay  the  notes  out  of  the 
proceeds.  He  averred  that  he  refused  to  pay  the  notes  oat  of 
the  money,  because  he  had  certain  other  demands  against 
Ogden,  for  his  intestate,  which  were  entitled  to  priority.  He 
denied  also  that  the  judgment  confessed  to  Susan  Storm  was 
fraudulent,  but  claimed  that  the  same  was  bonajide,  for  certain 
moneys  belonging  to  the  estate  of  Susannah  Stevenson,  which 
the  intestate,  as  administrator  with  the  will  annexed,  of  said 
estate,  had  appropriated  to  his  own  use,  Susan  Storm  being  the 
devisee  under  the  will  of  Mrs.  Stevenson. 

Garret  Storm  and  Susan  Storm,  his  wife,  formerly  Susan 
Murgatroyd,  widow  of  the  intestate,  Charles  Wilkes  and  "Wil- 
liam Lawrence,  put  in  joint  and  several  answers,  in  which  the 
principal  facts  as  stated  in  the  answer  of  Thomas  Murgatroyd 
were  admitted.  Samuel  O.  Ogden  was  examined  as  a  witness, 
and  testified  in  substance  that  the  assignment  in  question  was 
for  the  purpose  of  securing  Samuel  Murgatroyd  against  his  in- 
dorsements  of  said  notes,  and  that  he  always  considered  thai 
the  said  Murgatroyd  **  understood  and  was  impressed  "  that  the 
assignment  was  a  specific  security  against  those  indorsements. 
J.  G.  Bogart,  another  witness,  testified  that  he  applied  to  the 
administrator  for  payment  of  one  of  the  notes,  and  that  the 
latter  promised  to  pay  it  out  of  the  goods  so  assigned.  J. 
Wilkes,  the  notary,  who  demanded  payment  of  the  notes  bom 
Samuel  Murgatroyd,  testified  that  Murgatroyd  told  him  that 
they  would  be  paid  on  the  arrival  of  the  ship,  which  had  been 
assigned  to  him  by  Ogden  as  security  for  his  indorsements. 
D.  A.  Ogden  testified  to  similar  admissions  both  l^  the  intestate 
and  by  the  administrator. 
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Bdrris  and  Hoffman^  for  the  plaintafb,  cited  1  Equity  Oas. 
Abr.  98,  K.  pL;  5  Bao.  Abr.  Obligation  (B.),  168;  Ztp  v.  Bank 
oJNew  York,  10  Johns.  68;  ^tfOaon  y.  BUgU,  1  Johns.  Oas.  206; 
8Bao.  Afar.  68:  1  SaUc.  79. 

ITeOs  ixnd  Oolden^  for  the  defendants. 

Krarr,  Chancellor.  The  plaintiffs  foond  fheir  claim  to  the 
proceeds  of  the  cargo,  assigned  by  Ogden  to  S.  Murgatroyd, 
on  the  twelfth  of  Febmaiy ,  1806,  as  being  property  held  by  the 
intestate  in  trust  for  the  payment  of  their  notes.  If  this  be 
once  conceded  or  ascertained  as  a  matter  of  fact,  the  conclu- 
sion follows,  of  course,  that  the  proceeds  were  not  assetp  in  the 
hands  of  Thomas  Murgatroyd,  the  administrator,  for  the  gen« 
eral  creditors  of  his  intestate,  but  they  existed  in  his  hands  sub- 
ject  to  the  trust.  The  cases  of  Deering  y.  Ibrringtan,  1  Salk. 
79,  pL  1,  and  of  Kip  y.  The  Bank  of  New  York,  10  Johns.  68, 
show  that  property  held  in  trust  does  not  pass  to  the  repre- 
sentatiyes  of  the  trustee  discharged  of  the  trust,  but  if  it  can 
be  traced  and  distinguished,  it  shall  enure  to  the  benefit  of  the 
ce8iui  que  trust. 

The  assignment  to  Samuel  Murgatroyd  was  absolute  on  the 
face  of  it;  but  it  is  admitted  by  the  answer  of  the  administra- 
tor, and  supported  by  all  the  proof  in  the  cause,  that  the  assign- 
ment was  made  and  taken  by  him  as  a  security  or  indemnity 
merely;  this  fact  being  admitted,  the  paHy  interested  has  a 
right  to  go  into  parol  proof  to  explain  the  extent  and  object  of 
the  security.  The  admission  of  parol  proof  to  show  the  intent 
becomes  indispensable.  The  defendant  (the  administrator),  in 
his  answer,  admits  the  assignment  to  be  different  from  what  it 
purports  to  be.  It  does  not,  therefore,  truly  express  the  intent 
of  the  parties,  and  parol  eyidence  is  then  clearly  admissible  to 
ahow  that  intent.  The  deed  was  false  on  the  face  of  it,  by  the 
admission  in  the  answer,  but  that  admission  does  not  go  to  im- 
peach the  general  fairness  of  the  transaction;  the  difference  be- 
tween the  deed  as  expressed  and  the  deed  as  intended,  may 
baye  arisen  from  mistake,  or  ignorance  or  accident;  and  it  be- 
comes necessary,  in  order  to  attain  justice,  that  the  court  should 
let  in  parol  proof  to  discoyer,  and  cany  into  effect  the  real  in- 
tention of  the  parties  in  creating  the  security. 

I  haye  no  doubt,  then,  of  the  competency  of  the  parol  proof 
in  this  case;  and  the  weight  of  that  proof  goes  to  establish  the 
fact  for  which  the  plaintiffs  contend,  that  the  assignment  was 
made  to  indenmify  S.  Murgatroyd  against  the  indorsement  of 
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the  notes  in  quesidon.  This  appears  from  the  eridence  of 
Ogden,  who  made  the  assignment,  and  who  testifies  that  he 
made  it  for  that  speoifio  purpose,  and  for  no  other;  and  that  he 
always  considered  that  S.  Murgatrojd,  the  assignee,  so  under- 
stood it.  This  appears  also  from  the  testimony  of  J.  G.  Bogart 
and  of  D.  A.  Ogden,  who  state,  that  they  understood  the  same 
from  the  administrator,  Thomas  Murgatroyd;  and  it  further 
appears  from  the  evidence  of  Wilkes,  that  when  he  demanded 
payment  of  the  notes  of  the  intestate,  he  admitted  in  respect  to 
the  ship,  an  assignment  to*  him  by  Ogden,  as  security  for  his 
indorsements.  We  have,  then,  a  very  full  and  explicit  admis- 
sion of  the  fact  from  all  the  parties  concerned;  from  Ogden, 
who  made  the  assignment;  from  Samuel  Murgatroyd^  the 
assignee;  and  from  Thomas  Murgatroyd,  his  administrator,  and 
one  of  the  defendants. 

I  shall  then  consider  this  fact  as  well  made  out,  viz:  that  the 
assignment  of  the  twelfth  of  February,  1806,  though  absolute 
on  the  face  of  it,  was  intended  by  the  parties  to  it  to  be  a  secu- 
rity only  to  the  intestate  for  his  indorsement  of  the  motes  in 
question.  This  being  the  case,  the  plaintiflh,  as  holders  of  the 
notes,  are  entitled  to  the  benefit  of  this  collateral  security, 
given  by  their  principal  debtor  to  his  surety;  and  the  cause  of 
Moure  v.  ffarriaony  1  Eq.  Ab.  93,  E.  5  Micli.  1692,  is  directly 
to  this  point.  These  coUateral  securities  are,  in  fact,  trusts 
created  for  the  better  protection  of  the  debt;  and  it  is  the  duty 
of  this  court  to  see  that  they  fulfill  the  design.  And  whether 
the  plaintiffs  were  apprised  at  the  time  of  the  creation  of  this 
securiiy  is  not  material.  The  trust  was  created  for  their  ben- 
efit, or  for  the  better  securiiy  of  their  debt;  and  when  it  came 
to  their  knowledge,  they  were  entitled  to  affirm  the  trust,  and 
to  enforce  its  performance.  This  was  the  principle  assumed  in 
jbhe  case  of  NeUaon  v.  Blight,  1  John.  Gas.  206.  The  plaintifis 
iire,  accordingly,  entitled  to  the  exclusive  appropriation  of 
^even  thousand  one  hundred  and  fifigr  doUars  and  fifiy  cents  in 
ihe  hands  of  Charles  Wilkes,  vrith  the  interest  thereon,  towards 
the  payment  of  their  notes. 

The  next  question  is,  whether  the  surplus  moneys  now  in  this 
court,  and  arising  on  the  sale  of  the  lands  mortgaged  to  Law- 
rence, shall  go  to  the  administrator  for  distribution,  when  they 
will  be  absorbed  by  the  judgment  confessed,  or  whether  they 
shall  be  distributed  under  the  direction  of  this  court,  pro  rata, 
among  all  the  creditors  as  equitable  asseti*.  The  administrator 
is  not,  as  such,  entitled  to  this  surplus;  it  is  part  of  the  real 
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estate  and  goes  to  the  heirs,  and  woald  be  assets  in  their  hands. 
The  heirs  appear  to  be  infants,  and  their  mother,  Snsan  Storm, 
is  before  the  court  in  the  character  of  a  creditor,  in  behalf  of 
her  children,  and  holding  a  judgment  confessed  by  the  admin- 
istrator. I  am  inclined  to  consider  the  moneys  in  qaestion  as 
«qmtable  assets.  It  was  held,  in  Plunhei  y.  Penson^  2  Atk.  290, 
that  the  equiiy  of  redemption  of  a  mortgage,  in  fee,  forfeited 
in  the  life-time  of  the  mortgagor,  was  equitable  and  not  legal 
assets;  and  the  same  doctrine  was  held  by  the  master  of  the 
rolls  in  the  case  of  Sir  Charles  Cox*s  creditors,  3  P.  Wms.  341. 
But  as  the  creditor  has  a  remedy  at  law,  with  us,  against  an 
^uity  of  redemption,  it  might  be  doubted  whether  it  could  be 
deemed  equitable  assets  while  unsold;  but  after  it  is  converted 
into  money,  under  the  decree  of  this  court,  I  think  the  money 
is  to  be  treated  as  equitable  assets;  for  the  creditor  mu8t  come 
here  for  relief,  as  the  money  is  placed  under  the  jurisdiction  of 
the  court.  In  FreenouU  ▼.  Dedire,  1  P.  Wms.  429,  it  was  said 
that  where  the  estate  descends  to  the  heir,  it  is  legal  assets,  but 
if  the  heir  sell  the  land  before  suit,  it  then  becomes  equitable 
assets.  The  general  doctrine  is  to  encourage  as  much  as  possi- 
ble the  idea  of  equitable  assets,  because  equality  in  the  payment 
of  debts  is  equity,  and  the  rule  of  distribution  in  chancery  is 
founded  on  principles  of  natural  justice.  Assets  may  be  partly 
legal  and  partly  equitable,  and  the  court  will  in  such  case  dis- 
criminate, and  direct  that  such  as  are  legal  be  applied  in  a 
course  of  administration,  and  such  as  are  equitable  be  applied 
pari  passu.  This  was  done  in  North  t.  Cox,  3  P.  Wms.  344,  n.  3. 
In  the  distribution  of  legal  assets  this  court  follows  the  rule  of 
law  to  prevent  confusion  in  the  administration  of  the  estate; 
but  whenever  the  assets  are  considered  as  equitable,  then  it  is 
well  and  uniformly  settled  that  they  are  to  be  distributed 
among  all  the  creditors,  pro  rata,  without  giving  preference: 
Mmris  v.  Bank  of  England,  2  Gas.  temp.  T.  218. 

I  conclude,  then,  that  the  surplus  moneys  now  in  court  are 
to  be  treated  and  distributed  as  equitable  assets;  and  as  no  ob- 
jection was  made  to  the  want  of  proper  parties  before  the 
court,  the  decree  must  be  entered  accordingly:  1.  That  the 
phuntifFs  are  entitled  to  the  eleven  thousand  one  hundred  and 
fifty  dollars  and  fifty  cents  in  the  hands  of  Mr.  Wilkes;  and, 
2.  That  the  surplus  moneys  arising  upon  the  sale  of  the  mort- 
gaged premises  ought  to  be  distributed  as  eqnitaUe  assets, 
ratably  among  all  the  creditors. 
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Cited  in  the  foOowing  cases  on  the  point  thst  seomitj  lor  the  peyment  of 
«  debt  either  to  a  surety  or  to  the  creditor  himsrif,  is  a  speoifio  tnist  that 
eqnity  will  enforoe:  Slee  ▼.  Manhattan  Co,^  1  Paige^  63;  PraU  ▼.  AdamM^  7 
Paiges  627  (citfag  many  authorities);  Dka  v.  Brtmid,  24  Wend.  13;  Higgm* 
V.  Wright^  43  Biob.  462.  (But  seoority  giyen  to  a  second  indorserwho  haa 
been  dischazged  £rom  liability  will  not  avail  the  aooommodation  maker  of  a 
note.)  Wright  ▼.  AugtSn^  56  Id.  13;  Marine  Insurance  Co.  v.  Jawncejf,  S 
Sandl  257;  Bank  </ MetrapoU»  ▼.  QvtUehUtk,  14  Pet  31  (appnmng  the  doc- 
trine that  one  for  whose  benefit  a  trust  is  created  withoat  his  knowledge  may 
have  it  enforced:  Sedam  ▼.  Williams,  4  McLean,  C.  C.  54;  United  Staies  t. 
Sturges,  I  IVune,  C.  C.  525;  Pierce  v.  RMnaouj  13  CaL  121  (qnottng  tha 
language  of  Chancellor  Kent  at  length).  The  principal  case  is  also  cited,  on 
the  point  that  a  trust  follows  the  trust  property  as  long  as  it  can  be  traced,  in 
Qra:ham  v.  Diekinsan,  3  Barb.  Ch.  173;  Gilchrist  v.  Stevenson,  9  Barb.  16; 
Wood  ▼.  Dummar.  3  Mason,  313;  Trecothiek  v.  Austin,  4  Id.  29;  BemnamU 
im  Court,  01cott»  387;  and  upon  the  subject  of  the  admissibility  of  parol 
evidence  to  explain  the  object  of  an  assignment  absolute  on  its  fno^  the  caaa 
is  cited  in  AverUi  v.  Loucks,  6  Barb.  24:  Cook  v.  Eaton,  16  Barb.  439;  and 
in  Pattison  ▼.  ffuU,  9  Cow.  754,  where  the  court  say:  "  Moses  ▼.  Murgatroyd,  1 
Johns.  Ch.  119,  must  have  gone  on  the  ground  that  there  was  a  mistake^  ig- 
norance or  accident  in  framing  the  deed,  otherwise  the  esse  is  anomaloas  and 
a  departure  from  settled  principles."  The  principal  case  is  referred  to  upon 
the  question  of  the  disposition  of  the  surplus  under  a  mortgage  where  tha 
■de  tekes  place  after  the  death  of  the  mortgagor,  in  Oraham  v.  Dieki$kson,  Z 
Barb.  Ch.  173;  Sweezey  v.  Thayer,  1  Buer,  304,  and  upon  other  points  in 
Or^Uh  ▼.  Beeeher,  10  Barb.  432,  and  Neuf  Bedford  ii<winQS  luMmHtm  t. 
AdrAotWi  Bamk,  9  Allan,  17& 


Benedict  v.  Lynoh. 

[1  JoBss.  On.  STO.] 

Snooio  FksvQBiiAVoc,  DsNiEa— Where  the  remedy  is  not  nmtiiaU  or  where 
only  one  party  is  bound,  a  bill  for  a  specific  perfonnanoeof  an  agreemsnt 
will  not  be  sustained. 

I^MB  Ebsbmtial  in  Comtractel — ^Time  may  be  made  an  nsHfintisl  part  of  an 
agreement;  and  in  equity  will  be  so  regarded  when  the  parties  make  it 
the  essence  of  their  contract.  So,  in  a  contract  for  the  sale  of  lands, 
where  a  party  makes  a  default  in  payments,  without  any  just  excuse,  or 
any  acquiescence,  or  subsequent  waiver  by  the  other  party,  a  court  of 
equity  will  not  relieve  the  party  so  in  default,  and  will  dmy  a  specific 
performance  of  the  contract,  after  a  tender  of  the  payments  due  haa  been 
made. 

Bill  for  the  specific  pezformance  of  an  agreement  for  the  sale 
of  land.  On  the  twenty-eighth  of  March,  1810,  the  phuntifl 
contracted  with  the  defendant,  who  signed  the  following  agree- 
ment: **  That  the  defendant  agreed  to  sell  to  the  plaintifiT  a 
piece  of  ground  (described)  containing  thirty-nine  acres,  at  four- 
teen dollars  and  fifty  cents  per  acre;  and  upon  the  following 
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oonditions  beixig  performed,  to  wit,  that  the  plaintifP  pay  to  the 
defendant  two  hundred  and  fiffy  dollars  in  one  year,  one  third 
of  the  remainder  in  one  year  thereafter,  one  third  in  the  next 
year,  and  the  balance  in  the  year  following  (1814),  with  interest 
annually  on  all  the  sums;  and  upon  his  complying  with  the  pay- 
ments, the  defendant  agreed  to  give  a  deed.  If  the  plaintifP 
failed  in  the  payments,  or  any  of  them,  the  agreement  to  be 
Toid." 

The  plaintiff  took  immediate  possession,  cleared  eight  acres, 
and  built  a  hoose  thereon;  but  was  unable  to  make  the  pay- 
ments agreed  on.  To  induce  the  defendant  to  forbear  suing  for 
the  purchase-money,  the  plaintiff  subsequently  agreed  with  the 
defendant  to  clear  five  acres  in  one  year,  and  in  consideration, 
the  defendant  promised  to  forbear  during  that  time.  The 
plaintiff  had  since  tendered  all  the  purchase-money,  though  it 
was  not  all  due;  but  the  defendant  refused  to  accept,  and 
brought  ejectment.  An  injunction  was  prayed  for,  wUch  was 
granted  on  the  deposit  of  the  amount  of  the  purchase  by  the 
nlaintiff. 

The  points  at  issue,  and  the  questions  raised  are  further  stated 
in  the  opinion. 

CMd,  tor  plaintilL 

J.  Lynch,  for  defendant. 

Emht,  Chancellor.  I  haTC  considered  this  case  with  great 
attention,  and  I  cannot  discoTcr  any  just  principle  ansing  out 
of  the  facts  that  will  warrant  a  decree  for  a  specific  perform- 
ance. The  bill  is  founded  on  an  agreement  of  the  twenty-eighth 
March,  1810,  signed  by  the  defendant  only,  and  by  which  he 
agreed  to  sell  the  plaintiff  the  land  in  question  [here  the  agree- 
ment was  recited].  Under  this  agreement,  the  plaintiff  entered 
into  possession,  and  made  improvements,  but  he  made  no  pay- 
ments; and  in  October,  1818  (and  which  was  about  two  years 
and  a  half  after  the  first  default),  the  defendant,  considering 
the  agreement  as  Toid  or  abandoned,  sold  the  land  to  another 
person,  and  in  February,  1814,  the  plaintiff  filed  his  bill  for  a 
speoifio  performance. 

I  need  not  stay  to  examine  how  far  the  objection  of  a  want 
of  mutuality  is  applicable  to  this  contract,  since  the  decision 
can  be  placed  with  more  satisfaction  upon  the  intrinsic  merits 
of  the  case.  But  the  point  being  stated  by  the  counsel,  I  am 
unwilling  to  pass  it  by,  without  observing  that  it  has  been  ruled 
in  several  cases,  Armiger  v.  Clarke,  Bunb.  Ill;  Bromley  v. 
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Jeffries,  2  Yem.  416,  that  a  bQl  for  speoifio  pexf onnanoe  will  not 
be  sustained,  if  the  remedy  be  not  mutual,  or  where  one  partj 
only  is  bound  by  the  agreement.  This  doctrine  reoeiyed  a  Tery 
clear  illustration,  and  an  explicit  sanction  in  a  late  decision  1^ 
Lord  Bedesdale,  LawreMon  y.  BuUer,  1  Schoale  &  Lefroy,  13. 
Though  there  are  other  cases  in  which  an  agreement  has  not 
been  deemed  within  the  statute  of  frauds,  and  specific  perform- 
ance has  been  decreed,  when  the  contract  was  signed  only  by 
the  party  sought  to  be  charged:  SeUm  t.  SladCf  7  Yes.  266; 
Ibwle  y.  Freeman,  9  Yes.  861;  yet  the  contrary  opinion  appears, 
from  the  most  recent  decisions,  to  be  now  preyailing:  Champum 
y.  Plummer,  6  Esp.  N.  P.  240;  HuddlesUm  y.  Briacoe^  11  Yes. 
692. 

There  was  an  express  stipulation  in  this  contract  that  if  the 
plaintifF  failed  in  either  of  his  payments,  the  agreement  was  to 
be  yoid.  The  first  question  that  naturally  presents  itself  is, 
whether  the  time  was  not  here  made  part  of  the  essence  of  the 
contract,  and  whether  the  contract  did  not  become  yoid  on  the 
failure  of  the  plaintiff  to  make  the  first  payment  in  1811.  Lord 
Thurlow  is  said  to  haye  intimated  in  Ore^^on  y.  Biddle  (cited  in 
7  Yes.  268)  that  time  could  not  be  made  of  the  essence  of  the 
contract,  eyen  by  a  positiye  stipulation  of  the  parties,  but  there 
was  no  decision  on  that  point;  and  in  other  and  later  cases, 
Xbyd  y.  CMet,  4  Bro.  469;  4  Yes.  689  n;  SeUm  y.  Blade,  7  Yes. 
266,  it  has  been  admitted  that  the  parties  may  make  the  time  of 
the  essence  of  the  agreement,  so  that  if  there  be  a  default  at  the 
day  without  any  just  excuse,  and  without  any  waiyer  afterwards, 
the  court  will  not  interfere  to  help  the  party  in  default.  The 
case  is  not  analogous  to  that  of  a  mortgage,  where  the  only 
object  of  the  security  is  the  payment  of  the  money,  and  not  the 
tnmsfer  of  the  estate;  and  it  seems  to  be  conduciye  to  the  pre- 
senration  of  good  faith,  and  the  rights  of  parties,  that  if  a 
contract  of  sale  is  expressly  declared  to  be  yacated  on  non- 
performance by  a  giyen  day,  that  the  courts  should  not  interfere, 
as  of  course,  to  annul  such  a  proyision.  The  opinion  of  Lord 
Loughborough,  in  LloydY.  Collet,  contains  a  strong  anddeciaiye 
argument  upon  this  point.  '*  There  is  nothing,"  he  obseryes, 
"  of  more  importance  than  that  the  ordinary  contracts  between 
man  and  man,  which  are  so  necessary  in  their  intercourse  with 
each  other,  should  be  certain  and  fixed,  and  that  it  should  be 
certainly  known  when  a  man  is  bound,  and  when  xiot.  There 
is  a  difficulty  to  comprehend  how  the  essentials  of  a  contract 
should  be  different  in  equity  and  at  law.    It  is  one  thing  to  si^ 
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the  time  is  so  essential,  that,  in  no  case,  in  which  the  day  has 
been  by  any  means  snffered  to  elapse,  the  court  would  xelieye 
against  it,  and  decree  performance.  The  conduct  of  the  parties, 
inevitable  aoddent,  etc.,  might  indnoe  the  court  to  relieve.  But 
it  is  a  different  thing  to  say  the  appointment  of  a  day  is  to  have 
no  effect  at  all;  and  that  it  is  not  in  the  power  of  the  parties  to 
contract,  that,  if  the  agreement  is  not  executed  at  a  particular 
time,  they  shall  be  at  liberty  to  rescind  it.  In  most  of  the  cases 
there  have  been  steps  taken."  *'  I  want  a  case,''  he  says,  "  to 
prove*  that  where  nothing  has  been  done  by  the  parties,  this 
court  will  hold,  in  a  contract  of  buying  and  selling,  a  rule  that 
the  time  is  not  an  essential  part  of  the  contract.  Here  no  step 
had  been  taken,  from  the  day  of  the  sale  for  six  months  after 
the  expiration  of  the  time  at  which  the  contract  was  to  be  com- 
pleted. If  a  given  de&ult  will  not  do,  what  length  of  time  will 
dot  An  equity  arising  out  of  one's  own  neglectl  It  is  a  sin- 
gular head  of  equity."  It  would  be  impossible  for  me  to  add 
to  the  perspicuity  and  energy  of  this  reasoning;  and  the  lord 
ehancellor,  in  that  case,  held  that  as  the  vendor  bad  omitted  to 
complete  a  purchase  for  six  months,  being  all  the  time  in  de- 
fault, he  was  considered  as  having  abandoned  the  contract;  and 
he  said  there  was  no  case  where  no  step  had  been  taken  by  the 
one  party,  and  the  other  had  immediately,  when  the  time  had 
elapsed,  refused  to  perform  the  agreement,  that  a  performance 
had  been  decreed. 

It  may  then  be  laid  down  as  an  acknowledged  rule  in  courts 
of  equity,  and  so  the  rule  is  considered  in  elementary  treatises 
on  this  subject:  Newland  on  Contracts,  242;  Sugden  on  Vend- 
ors, 268;  that  where  a  party  who  applies  for  a  specific  perform- 
ance  has  omitted  to  execute  bis  part  of  the  contract  by  the  time 
appointed  for  that  purpose,  without  being  able  to  assign  any 
sufficient  justification  or  excuse  for  his  delay;  and  when  there 
is  nothing  in  the  acts  or  conduct  of  the  other  party  that  amounts 
to  an  acquiescence  in  that  delay,  the  court  will  not  compel  a 
specific  performance.  The  rule  appears  to  be  founded  on  the 
soundest  principles  of  policy  and  justice.  Its  tendency  is  to 
uphold  good  faith  and  punctuality  in  dealing.  The  notion  that 
seems  too  much  to  prevail,  and  of  which  the  facts  in  the  present 
case  furnish  an  example,  that  a  party  may  be  utterly  regardless 
of  his  stipulated  payments,  and  that  a  court  of  chancery  will, 
almost  at  any  time,  relieve  him  from  the  penalty  of  his  gross 
negligence,  is  very  injurious  to  good  morals,  to  a  lively  sense 
of  obligation,  to  the  sanctity  of  contracts,  and  to  the  character 
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of  ibis  oourt.  It  would  be  agaiuBt  all  mj  impxessions  of  the 
principIeB  of  equity  to  help  those  who  show  no  equitable  title 
to  relief. 

It  may  be  nsefal,  howeyer,  before  we  come  to  apply  the  roles 
of  the  court  to  the  facts  in  this  case,  to  look  more  particolarly 
into  the  cases  which  hare  given  countenance  to  this  idea.  The 
case  of  Vernon  y.  Stephens,  2  P.  Wms.  66,  was  a  bill  brought  by 
a  yendee  for  a  specific  performance  after  repeated  defaults;  but 
in  that  case  different  payments  had  been  made  and  accepted, 
and  further  time  had  been  given  after  each  default,  by  agree- 
ment in  writing;  and  the  final  de&ult  after  the  last  agreement, 
arose  from  the  death  of  the  original  vendor,  and  a  neglect  for 
some  time  to  take  out  letters  of  administration,  so  that  the  last 
default  was  reasonably  accounted  for;  and  the  case  therefore 
proves  nothing  in  favor  of  a  party  in  default,  without  excuse, 
and  without  a  waiver  from  the  opposite  party.  The  case  of 
CHbaon  v.  PaUenon,  1  Atk.  12,  in  which  Lord  Hardwicke  was 
supposed  to  have  held  that  non-performance  at  the  time  was 
very  immaterial,  is  proved  to  be  most  inaccurately  reported, 
and  that  Lord  Hardwicke  made  no  such  deduction:  4  Yes.  689, 
690,  n.;  4  Bro.  497;  18  Yes.  228,  9.  And,  indeed,  in  another 
case,  1  Yes.  450,  Lord  Hardwicke  lays  down  the  rule  on  this 
subject,  when  he  says,  that  it  is  the  business  of  this  court  to 
relieve  against  lapse  of  time  in  the  performance  of  an  agree- 
ment, and  espedidly  where  the  non-performance  has  not  arisen 
by  default  of  the  party  seeking  to  have  a  specific  performaaoe. 
So  it  was  held  in  the  case  of  Hdyea  v.  Caryll,  as  early  as  1792, 5 
Yiner,  538,  pi.  18,  that  where  one  person  has  trifled,  or  shown 
a  backwardness  in  performing  his  part  of  the  agreement,  equity 
will  not  decree  a  specific  performance  in  his  favor,  espeoiaUj  it 
circumstances  are  altered. 

I  do  not  perceive,  therefore,  that  in  the  more  ancient  cases 
there  is  no  real  ground  for  the  opinion  that  the  time  stipulated 
for  the  performance  of  a  contract  is  of  no  moment  in  this  court; 
and  I  am  at  a  loss  to  conceive  how  such  an  extravagant  propo- 
sition could  ever  have  gained  currency.  It  is  certainly,  and 
very  justly,  exploded  in  the  modem  decisions.  In  Pincke  v. 
Curtis^  4  Bro.  829,  the  suit  was  by  the  vendor  for  a  specific  per- 
formance, and  the  plaintiff  had  failed,  for  near  a  month  after 
the  specified  day,  to  complete  his  title,  but  it  appeared  that  the 
delay  arose  because  the  title  depended  upon  the  event  of  a 
chancery  suit,  and  the  vendee  was  apprized  of  this  cause  of  the 
delay  and  acquiesced  in  it,  and  was  willing  to  go  on  with  the 
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pnTohase,  and  a  performanoe  was  consequenUy  deoieed.  The 
case  is  not  well  xeported  (see  the  note  to  Sngden  on  Vendors, 
278),  but  these  were  the  true  grounds  of  the  decree,  and  the 
chancellor  said  that  if  the  Tcndee  had  called  for  the  deposit  at 
the  end  of  the  time  limited  for  completing  the  pnxchaae,  the 
court  woald  not  have  compelled  him.  The  case  of  Fordyoe  y« 
Ibrd,  4  Bro.  494,  is  to  the  same  effect.  There  was  a  delay  short 
of  two  months  beyond  the  stipulated  time;  bat  when  the 
abstract  of  the  title  was  delivered  to  the  vendee  he  made  no 
objection,  bat  acquiesced;  and  if  he  bad  not,  said  Lord  Alvan- 
ley,  I  should  not  have  decreed  a  performance;  and  the  rule  now 
is,  that  if  either  party  is  guilty  of  gross  negligence,  the  court 
will  not  lend  its  aid  to  complete  the  contract;  and  he  hoped,  he 
said,  that  it  would  not  be  understood  from  that  decision  that  a 
man  is  to  enter  into  a  contract,  and  then  to  think  that  he  has 
his  own  time  to  perform  it. 

These  were  cases  of  delay  on  the  part  of  the  vendor,  but  the 
rule  applies  equally  to  both  parties,  and  the  purchaser  who 
neglects  his  part  of  the  engagement  will  be  left  to  his  remedy 
at  law,  if  he  has  any,  though  he  may  have  paid  part  of  the  pur- 
chase-money. He  cannot  be  suffered  to  lie  by  and  speculate  on 
the  rise  of  tiie  estate.  The  cases  of  Spurrier  v.  Hancock  and  of 
Harrington  v.  Wheeler,  4  Yes.  657, 686,  were  on  bills  filed  by  the 
purchaser  for  a  specific  performance,  and  in  the  latter  case  he 
bad  paid  part  of  the  purohase»money;  but  the  bill  in  each  case 
was  dismissed  on  account  of  his  laches  and  trifling  and  unrein 
sonable  delay.  The  observation  of  the  master  of  the  rolls  ip, 
Mihoard  v.  Thanet,  6  Yes.  720,  n.,  is  veiy  emphatical  on  the  sub- 
ject before  us.  He  observed  that  Lord  Eenyon  was  the  first 
who  set  himself  against  the  idea  that  had  prevailed,  that  when 
an  agreement  was  entered  into,  either  party  might  come  at  any 
time;  and  that  it  was  then  perfectly  known  that  a  party  cannot 
call  upon  a  court  of  equity  for  a  specific  performance,  unless  he 
had  shown  himsell  ready,  desirous,  prompt  and  eager.  Quest  v. 
Homfray,  6  Yes.  818,  is  another  strong  case  in  point.  Specific 
performance  was  there  refused  on  account  of  the  laches  of  the 
plaintiff,  who  was  the  vendor.  Here  the  purchaser  had  been 
put  into  possession  when  the  contract  was  made,  but  the  ques- 
tion was,  as  the  court  said,  whether  the  plaintiff  had  done 
enough  to  show  he  took  all  the  pains  he  could  to  be  ready  to 
carry  the  agreement  into  effect;  and  as  it  did  not  appear  that 
he  had  done  all  he  ought  to  have  done,  and  though  the  delay 
was  but  three  months,  and  the  plaintiff  had  met  with  an 
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nnwillmg  parofaaser,  who  meant  to  get  rid  of  the  contract  if  h» 
could,  the  bill  was  dismissed*  If,  on  the  other  hand,  the  dr* 
cumstances  of  the  case  and  the  conduct  of  the  opposite  partj 
will  afford  ground  for  a  just  inference  that  he  has  acquiesced  in 
the  delay  and  waived  the  default,  the  non-performance  at  the 
stipulated  time  will  be  overlooked,  and  will  be  deemed  to  have 
been  waived  by  the  other  party.  The  oases  of  8eUm  v.  Slade,  7 
Yes.  265;  of  8mUh  v.  Bumam,  2  Anst.  627,  and  of  Paine  v.  JUU- 
fer,  6  Yes.  849,  as  well  as  many  others  which  might  be  cited, 
turn  upon  this  distinction*  From  the  review  which  I  have  taken 
of  the  cases,  the  general  principle  appears  to  be  perfectly  estab- 
lished, that  time  is  a  circumstance  of  decisive  importance  in 
these  contracts,  but  it  may  be  waived  by  the  conduct  of  the 
party;  that  it  is  incumbent  to  the  plaintiff  calling  for  a  specifio 
performance  to  show  that  he  has  used  due  diligence,  or  if  not» 
that  his  negligence  arose  from  some  just  cause,  or  has  been 
acquiesced  in ;  and  it  is  not  necessary  for  the  party  resisting  the 
performance  to  show  any  particular  injury  or  inconvenience.  It 
is  sufficient  if  he  has  not  acquiesced  in  the  negligence  of  the 
plaintiff,  but  considered  it  as  releasing  him. 

These  principles  appear  to  me  to  be  founded  in  natural  just- 
ice, and  to  be  equally  conducive  to  public  convenience  and  to 
the  maintenance  of  public  morals.  I  shall  dte  only  one  more 
case,  that  of  Alley  v.  Deechamps^  13  Yes.  224,  which  was  a  late 
decision  by  Lord  Erskine,  and  which  in  all  the  circumstances 
of  the  case,  is  very  analogous  to  the  one  now  before  me.  It  was 
a  bill  in  behalf  of  a  purchaser  for  a  specific  performance;  he 
was  to  pay  by  installments,  and  was  put  into  possession  upon 
the  execution  of  the  agreement.  He  afterwards  became  embar- 
rassed, and  unable  to  comply  with  the  terms,  though  he  had 
paid  one  hundred  pounds  in  part  satisfaction  of  the  contract. 
The  bill  was  filed  before  the  last  installment  v^as  due.  The  de- 
fendant, in  his  answer,  said  that  the  contract  was  considered 
by  him  as  relinquished,  and  that  the  plaintiff  was  suffered  to 
continue  in  possession  as  tenant.  The  lord  chancellor  said,  he 
should  take  it  that  the  agreement  was  not  abandoned,  and  that 
the  plaintiff  did  not,  by  his  own  act,  consent  to  rescind  it;  but 
he  said  that  under  the  circumstances  of  the  case,  there  was  not 
a  color  for  decreeing  a  spiBcific  performance;  and  that  his  judg- 
ment proceeded  upon  a  plain  principle  that  a  bill  for  specifio 
performance  would  not  be  endured  under  such  droumstances; 
that  it  would  be  dangerous  to  permit  parties  to  lie  by,  with  a 
view  to  see  whether  the  contract  would  prove  a  gaining  or  los» 
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ing  bargaiiiy  and  according  to  the  eyent,  either  to  abandon  it, 
or  considering  the  lapse  of  time  as  nothing,  to  claim  a  speoifio 
performance;  and  here  nothing  had  been  done,  except  the  one 
small  payment  towards  perfomumce  when  the  purchaser  be- 
came bankrupt,  nor  afterwards,  until  the  premises,  by  a  subse- 
quent event,  proved  to  be  much  more  valuable  than  they  were 
at  the  time  the  contract  took  place.  The  bill  was  dismissed 
with  costs.  It  is  impossible  not  to  be  struck  with  the  close 
analogy  between  that  and  the  case  now  under  consideration. 
Here,  the  purchaser  has  paid  nothing,  but  suffered  defaults  to 
accumulate  year  after  year;  and  if  he  had  foigotten  that  he  was 
under  any  obligation  to  pay;  and  if  the  land  had  not  risen  in 
value  within  the  last  two  or  three  years,  so  as  to  render  the  pur- 
chases an  object  of  speculation,  there  is  no  reason  to  believe 
that  the  plaintiff  would  ever  have  attempted  to  raise  the  money 
out  of  the  benevolence  of  his  friends.  I  think  that  within  the 
reason  and  spirit  of  all  the  cases,  here  was  a  gross  negligence 
on  the  part  of  the  plaintiff  that  takes  away  his  claim  to  asdst- 
ance. 

The  ciroumstanoes  attending  the  new  agreement  between  the 
parties,  of  the  fourteenth  March,  1812,  prove  conclusively  that 
the  original  contract  was  expressly  abandoned. .  This  agree- 
ment, by  which  the  plaintiff  contracted  with  the  defendant  to 
dear  off  and  fence  five  acres  within  one  year,  does  not,  of  itself, 
import  that  the  original  agreement  was,  or  was  not,  abandoned; 
and  parol  evidence  is  admissible  to  explain  that  fact,  which  is 
collateral  to  the  operation  of  the  instrument.  Such  evidence 
would  not  vary  or  qualify  the  effect  of  it;  it  would  only  go  to 
repel  any  presumption,  or  rebut  any  equily,  which  might  be 
attempted  to  be  induced  from  the  instrument  itself.  But  there 
is  another  ground  on  which  the  parol  evidence,  to  which  I  al- 
lude, is  competent.  This  agreement  is  stated  to  have  been 
given  in  consideration  of  one  dollar,  and /or  various  <dher  con" 
sideraHone,  and  it  was  admitted  by  Lord  Hardwicke,  in  the  case 
of  Peacock  v.  Monk,  1  Yes.  127,  that  if  a  deed,  after  mentioning 
any  particular  consideration,  adds,  and  for  other  consideraiiona, 
you  may  enter  into  proof  of  these  other  considerations;  and  the 
same  doctrine  was  alluded  to  in  the  case  of  Maigley  v.  Eduer, 
7  Johns.  341.  There  is  no  repugnancy  in  such  a  case,  between 
the  proof  and  the  deed.  It  is  then  proved  in  this  case,  by  two 
witnesses,  that  when  the  agreement  was  made,  the  defendant, 
by  his  agent,  stated  to  the  plaintiff  that,  as  he  had  failed  in  his 
contract,  the  plaintiff  must  sell  the  land  to  some  other  person; 
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that  the  plaintiff  admitted  he  cotild  not  pay  for  the  land,  and  that 
if  the  defendant  would  permit  him  to  remain  on  the  land  for  one 
year,  he  would  then  abandon  the  same,  and  give  up  the  pooooa 
sion;  and  as  a  consideration  for  continuing  on  the  land  for  the 
year,  he  would  clear  and  fence  fiTO  acres;  and  that  the  writing 
was  given  for  that  purpose.  In  addition  to  this  testimony,  we 
have  that  of  Josiah  Hills,  who  states  that  in  September,  1813, 
he  went  with  Samuel  Hills  to  the  plaintiff,  and  the  plaintiff 
then  told  him  that  he  could  not  pay  for  the  land,  nor  complete 
his  purchase,  and  that  he  expected  to  leave  the  land  in  the 
course  of  the  next  winter,  and  that  he  was  willing  to  give  up 
the  possession,  and  even  offered  to  sell  his  claim  under  the 
contract  for  ten  dollars,  though  without  warranting  a  deed. 
This  was  the  person  who,  a  few  days  after,  purchased  the  land 
of  the  defendant,  and  paid  most  of  the  consideration  mon^. 
No  doubt  this  purchase  was  greatiy  induced  by  that  conversa- 
tion; and  the  plaintiff,  after  such  continued  and  gross  neglect 
in  not  complying  with  his  original  contract,  and  after  such  ex- 
press abandonment  of  the  purchase,  and  after  such  admissions 
to  a  subsequent  purchaser,  comes  into  this  court  without  any 
color  of  equity  to  ask  for  a  specific  performance.  I  shall  ao> 
cordingly  dissolve  the  injunction,  and  dismiss  the  bill  with 
costs. 
Decree  accordingly. 

The  ooorte  of  tha  other  etates  have  esfeniively  notioed  this  ois%  «a  the 
point  as  to  when  time  ihoold  be  r^geided  in  equity  at  the  eMsncn  ol  the  coo- 
treet;  and  the  role  as  to  thi%  in  the  langnage  of  Chanoellor  Eent^  is  very  fie- 
qaently  quoted.  See,  dting  and  approving  the  piinoiple  as  to  time  beiqg 
eawntial;  Jkktfftr  v.  Hazard,  16  Ala.  202;  Atkm$  v.  mmm,  25  Azk.  140; 
Orem  v.  CwUland,  10  GaL  227;  Weber  v.  Mar^Mll,  10  Id.  460;  SmUk  v. 
Brown,  10  HL  814;  Kemp  v.  Hvmpreys,  13  Id.  576;  Bmmime  v.  Kiger^  59 
Ind.  488x  Armttrong  v.  Piereon,  5  Iowa,  S24;  Benrp  v.  Qrady,  6  B.  Men. 
451;  HaUyr.  Hobk,  40  Me.  473;  Bomier  v.  Caldwell,  8  Mioh.  460;  Tom  v. 
DeFreMdmrieh,  0  Minn.  106;  Bodme  v.  Oladmg,  21  Pa.  St  54;  Weelemum  v. 
Means,  12  Id.  100;  Yimnger  v.  Welch,  22  Tex.  427;  BoUen  v.  Sek^ea,  21 
Gratt  491;  Co»  v.  Cex,  26  Id.  491. 

MuTUALTTT  07  CovTRACT.-^The  dootrine  aoMTted  hero  as  to  the  neoeanty 
of  a  mntoality  in  the  oontract^  ia  not  now  followed  generally.  On  thia  pointy 
Browne,  on  the  Statute  of  Franda,  eec.  366,  aaya:  **  It  haa  been  serionaly 
doubted  by  a  very  eminent  judge,  whether  an  agreement^  of  which  the  men  • 
orandum  waa  aigned  by  one  party  only,  ahould  be  enf oroed  against  the  other 
in  a  court  of  equity;  upon  the  ground  that»  if  ao,  it  would  follow  that  the 
court  would  decree  a  apecific  performance  when  the  party  called  npoa  to  per- 
form might  be  in  thia  situation,  that  if  the  agreement  waa  dindvaatageous 
to  him,  he  would  be  liable  to  the  perfonnance;  and  yet,  if  advantageous  te 
he  could  not  compel  a  palormance.    Notwithstanding  thia  doubts  hon^ 
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ever,  tlia  role  is  firmly  aofeUedf  that  m  aqtiity  for  obtikiing  a  apedflo  exeon- 
tioo,  as  well  aa  in  law  for  recovering  damages^  the  ngnatiixe  of  thepartywho 
makea  the  engBgement  ia  all  that  the  etatote  leqiuzea:'*  See  the  note  to 
MerriU  t.  Cla^n,  anU,  286. 

In  Marqueze  ▼.  Odldwill,  48  Min.  23,  it  ia  held,  that  specifio  perl onnanoe 
will  be  decreed  agatnat  the  party  who  signed  the  contract,  although  the  other 
puty  did  not  aign,  and  although  there  ia  no  mntoaHty  of  remedies  between 
the  pertiea.  The  doctrine  of  the  principal  case  on  this  point  waa  oonaidered; 
and  it  waa  shown  not  to  be  in  hannony  with  the  authorities,  and  departed 
from  even  by  Kent  himself  subsequently.  The  court  say:  "  Chancellor  Kent^ 
in  Claaon  t.  Bailey,  14  Johns.,  after  a  Tezy  thorouj^  review  of  the  English 
cases,  came  to  the  eonduaion  that  the  point  is  too  well  settled  to  be  now 
qnestioned.*'  In  Parhhwni  v.  VanCoHlandi,  1  Johns.  Ch.  282,  and  Bene* 
dki  V.  Lynch,  Id.  870,  the  same  leamed  Judge  had  intimated  a  contrary  opin- 
ion, becanse  of  the  want  of  mutuality  in  the  agreement.  In  hia  judgment  in 
Ckuon  V.  Bailey,  he  refers  to  the  former  inclination  of  hia  mind,  but  adds, 
*' notwithstanding  this  objection,**  the  point  is  concluded  on  authority.  Sub* 
aeqnent  easea  in  Kew  York  treat  the  question  aa  at  reat:  McOrea  v.  Purmort^ 
16  Wend.  466;  Fenly  v.  Stewart,  6  Sandf.  106;  where  the  court  remark  upon 
the  atatute  that  it  "doea  not  require  that  the  contract  ahall  be  signed  by 
both  partiea,  but  by  the  party  to  be  charged  thereby;  that  is,  the  defendant 
to  the  auit.  To  the  aame  point  are  the  caaea  of  Barton  v.  Oraiy,  3  Maine^  409; 
IhugUua  v.  Spear,  2  Nott  &  McGord,  200;  Coeaeh  v.  Deeeondee,  1  McCord, 
426;  Pemiima»  v.  Harttkom,  13  Maaa.  87;  L<mry  v.  MeHaffey,  10  Watta, 
887;  /ve9T.  Hcuaard^  4  R.  L  14;  Saw  v.  TV^,  10  Bich.  (S.  C.)  447;  OJd 
CoUmy  B.  B.  v.  Evans^  6  Gray,  26;  Shirly  t.  Shirty,  7  Blackf.  464.  An 
examination  into  the  authoritiea  in  thia  country  and  in  England,  diacovera 
that  Lord  Redeadale  made  a  single  departure  from  the  current  of  authority, 
which  brought  Lord  Eldon  to  pauae  and  ezpreaa  a  doubt  Lord  Bedeadale  waa 
Aiamtm^Mj^  iiook  OT  oveTTuled  by  hia  immediate  aucoeaaor.  In  this  country. 
Chancellor  Kent  waa  inclined  to  follow  the  great  Irish  chanoeUor,  aubae* 
quently  abandoned  hia  first  opinion,  and  admitted  that  the  question  waa  coot- 
dnded  by  the  weight  and  uniformity  of  authority." 

*'In  Sehroeder  t.  Oemekider,  lOKev.  365^  alao,  the  authority  of  the  piinoipal 
caae  in  thia  point  ia  denied.  That  waa  a  caae  of  a  leaae  containing  a  covenant  on 
the  part  of  the  leaaora  that  the  lessees  should  have  the  first  privilege  of  pur- 
chaaingthepremiaeaataatipulatedprice.  The  leaaeea  having  within  the  time 
of  their  occupation  of  the  premiaea  tendered  the  agreed  price  and  demanded  a 
conveyance,  the  laaaora  refnaed  it,  and  an  action  waa  commenced  by  the 
Icmnnnii  to  compel  the  apedfio  performance  of  the  covenant.  Among  other 
defonaea  aet  up  waa  that  of  want  of  mutuality  in  the  contract;  and  in  paaa- 
ing  upon  thia  point  the  court  aay:  'Several  authoritiea  have  been  cited  to 
the  effect  that  when  the  contract  in  of  auch  a  nature  that  it  cannot  be  ape- 
eifically  enforced  aa  to  one  of  the  partiea,  equity  will  not  enforce  it  against 
the  other.'  The  caae  of  Parhhuret  v.  Van  Cortlandt,  waa  reveraed  on  appeal 
in  the  court  of  errora:  14  Johna.  16.  Some  of  the  other  caaea  have  but  little 
applicability  to  the  facta  of  thia  caae,  and  aeveral  of  them  have  been  reviewed 
and  ezpreaaly  overruled  by  the  decisions  in  other  atatea.  There  are  many 
ezoeptiona  to  the  general  rule  atated  in  aaid  caaea,  and  without  attempting  to 
review  the  authoritiea  relied  upon  by  respondent,  we  think  it  may  now  be 
considered  aa  well  aettied  by  all,  or  nearly  all,  the  modem  authorities,  that  a 
court  of  equity,  in  actions  for  the  specific  performance  of  optional  contracts 
and  covenanta  to  lease  or  convey  lands,  will  enforce  the  covenant,  although 
the  r«medy  is  not  mutual,  provided  it  is  shown  to  have  been  made  on  a 
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oomideEttlaoD,  and  where  it  f onus  part  of  m  ocmtnct^  leaae  or  agreement  tiiat 
may  be  the  true  oonsideration  f or  iL  *  *  *  It  may  be  well  to  atate  in 
thia  comieetian  thatChanoeUor  Kent,  whodeliTered  theopbdoDamParttenC 
T.  Van  CarOandt,  1  Johxia.  Ch.  275,  in  18H  «nd  in  BenMci  t.  Xiyncftp  Id. 
37Qi  in  1815  (both  oited  and  relied  upon  by  reapondent'a  ooonael),  afterward^ 
in  1817,  in  Olamm  t.  Bailey^  in  paaiing  upon  thia  qneation,  after  lefaixing  to 
the  obaervationa  of  Lord  Chancellor  Redeedale,  in  LoMirmmm  t.  BnUer^  I 
Sch.  &  LeL  13  (also  oited  by  reapondent),  who  thon^^t  that  the  oontraot 
oaght  to  be  mntnal  to  be  hindinft  and  that  if  one  party  ooold  not  enf ocoe  it, 
the  other  onght  not,  aaid:  'I  have  thought^  and  have  often  intimated,  that 
the  weight  of  aigument  waa  in  faror  of  the  oonatmotion  that  the  agreoment 
oonoeniing  landa  to  be  enf oroed  in  equity  ahoiUd  be  mntoally  ^'"*^'»^  and 
that  the  one  party  ought  not  to  be  at  liberty  to  enf oioe^  at  hia  pleaanre^  an 
agreement  which  the  other  waa  not  entitled  to  claim.  *  *  *  Bat  not- 
withatanding  thia  objeotion,  it  appean  from  the  xeview  of  the  caaaa  that  the 
point  ia  too  well  aettled  to  be  now  qneaticoed.' 


»fft 


Gheesebbough  v.  Millard. 

[1  Joaaa.  On.  40a.] 

SiLATin  Baosr  ov  Lddiobs.— A  creditor  who  haa  a  liai  vpon  two  Ittidi 
wiU  be  compelled,  in  favor  of  a  aabaeqnent  lienor  having  n  daim  upon 
one  of  the  fonda  only,  to  aatiafy  hia  debt  from  the  other  fond. 

BoBBOOATiov. — ^The  doctrine  of  anbrogation  is  foonded  on  prindplea  of  eqmty, 
and  not  on  contract.  Therefore,  where  a  creditor  haying  a  lien  on  two 
pieoea  of  land,  releaaea  one  of  them,  without  any  notice  of  the  daim  d 
another  creditor,  whoae  lien  eztenda  only  to  the  other,  the  farmer  ia  not 
to  be  prejudiced  by  hia  inability  to  aubrogate  the  latter  to  hia  lien  en 
the  property  which  haa  been  releaaed. 

BiAsa  07  CoNTBiBUTiOK. — Purohaaea  at  a  aherifTa  aale  of  aereral  paioela  d 
land  muat  contribute  to  the  redemption  of  a  prior  mortgage  of  the  whole, 
in  proportion  to  the  actual  relatiye  valnea  at  the  time  ol  aale^  in  paetei^ 
enoe  to  the  pricea  at  which  they  were  add. 

BaoDBX>  07  8BCx>]n>  MoBTOAaB.— The  recording  of  a  aeoond  mort^p^  ia  not 
conatmctiTe  notice  to  the  mortgagee  under  a  firat  leootded  mortgi^^ 

Bill  in  equity.  It  appeared  that  one  Smith,  on  the  twenty- 
geoond  December,  1803,  executed  a  bond  to  the  defendants^ 
Ambrose  Millard  and  B.  Millard,  for  the  payment  of  three 
thousand  five  hundred  dollars  in  two  installments,  with  in- 
terest, and  as  security  executed  a  mortgage  on  certain  mill  prop- 
erty. Subsequently,  on  the  seTcnteenth  March,  1804,  Smith, 
as  collateral  security  for  the  first  payment,  and  interest  on  the 
bond,  executed  a  second  mortgage  on  six  lots,  the  subject  of  the 
present  suit.  This  second  mortgage  referred  to  the  bond,  and 
stated  it  was  given  to  secure  payment  of  the  first  installment 
and  interest,  but  made  no  mention  whatever  of  the  first  mort- 
gage.   By  indorsements  on  the  bonds  and  morl^iages,  it  ap* 


Jkpnl,  1815.]        OHEBQjEBBOUaH  v.  MiLLABD.  495 

peared  that  on  the  eighth  of  June,  1808»  one  Bacon^  and  on  the 
twentj-fiizth  Ootober,  1808,  one  Marrin,  also  became  interested 
in  the  bond  and  secoritieB;  and  by  some  arrangement  Uarvin 
was  at  the  time  considered  as  the  owner  of  the  first  mortgage, 
iind  Ambrose  Millard  as  owner  of  the  second  mortgage.  On 
the  twelfth  Jannazy,  1809,  by  agreement  between  all  the  parties 
concerned,  Smith  was  credited  on  his  bond  with  payment  of  the 
second  installment,  and  Marvin  dischazged  the  first  mortgage; 
the  first  installment  declared  to  be  unpaid,  remained  secured 
by  the  second  mortgage.  It  was  supposed  that  the  object  of 
these  transactions  was  to  accommodate  third  persons  who  were 
interested  in  the  mill  properly.  Before  the  latter  arrangement, 
J.  and  M.  Van  Shaick,  co-defendants,  had,  on  the  thirteenth 
June,  1808,  obtained  a  judgment  against  Smith,  the  mortgagor, 
which  bound  his  equity  of  redemption  in  the  second  mortgage. 
An  execution  on  this  judgment  was  issued,  and  the  lots  included 
in  the  second  mortgage  were  sold  in  January,  1810.  The 
plaintiffs  purchased  two  of  the  lots,  knowing  of  the  second 
mortgage,  and  of  the  discharge  of  the  first.  The  other  four 
were  purchased  by  the  Van  Shaicks. 

On  the  seventh  December,  1810,  one  Douw,  as  trustee  of  the 
joint  interest  of  himself  and  the  Van  Shaicks,  obtained  an  as- 
signment of  the  bond  and  the  second  mortgage  from  Ambrose 
Millard,  to  be  protected  against  it,  and  proceeded  to  foreclose 
by  adTertising  the  sale  at  auction,  under  a  power  contained  in 
the  mortgage.  The  plainti&,  the  purchasers  of  the  two  lots, 
•offered  to  contribute  to  the  discharge  of  the  second  mortgage, 
4UScording  to  the  relatiTC  value  of  those  lots,  estimated  by  the 
sale  under  execution;  but  this  offer  was  rejected.  Thereupon, 
the  plaintiffs  filed  their  bill  to  be  discharged  from  the  second 
mortgage  altogether,  on  the  ground  of  fraud,  etc.,  or  to  be  re- 
lieved, on  contributing  ratably  to  the  payment  of  the  amount 
secured  by  the  mortgage,  and  prayed  for  an  injunction  on  the 
suit  of  Douw.  Millard  and  others  filed  their  bill  afterwards  to 
<;omi>el  the  plaintiffs  in  the  first  suit  to  redeem  the  mortgage, 
by  contributing  according  to  the  actual  relative  value  of  the 
lots,  or  that  the  equity  of  redemption,  as  to  those  two  lots,  be 
foreclosed. 

Woodwarihp  for  plaintifGk 

Eenry,  canira. 

Kkitt,  Chancellor.  The  controvert  resolves  itself  into  these 
two  questions:  1.  Whether  Cheesebrough  and  others  are  bound 
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to  contribute  towards  the  payment  of  the  mortgaget    2.  If  thej 
are,  then  what  is  to  be  the  role  of  oontribation  t 

1.  The  weight  of  testimonj  is  decisiTe  in  proof  of  the  agree- 
menty  and  understanding  of  all  the  parties  to  the  bond  and 
mortgages,  that  the  payment  of  one  thousand  nine  hundred  and 
two  dolhira  and  seventy-eight  cents,  for  which  the  receipt 
given  by  Bacon,  and  the  certificate  of  discharge,  by  Marvin, 
to  be  applied  to  the  discharge  of  the  second,  and  not  of  the  first, 
installment.  This  appears  from  the  depositions  of  Bacon,  Cook, 
and  G.  Van  Schoonhoven,  and  from  the  certificate  itself.  I  see 
no  room  to  doubt  of  the  intention  of  the  parties,  or  of  the  validity 
of  the  arrangement.  It  was  one  which  they  were  competent  to 
make,  and  it  was  evidently  made  in  good  faith,  and  for  their 
mutual  convenience,  without  any  intention  injurious  to  others. 
The  first  mortgage  was,  therefore,  absolutely  discharged,  and 
the  second  mortgage  remained  binding  as  a  security,  for  the  fiist 
installment,  and  it  cannot  now  be  questioned,  or  denied,  to  be 
a  subsisting  incumbrance,  unless  the  purchaser,  under  the  judg- 
ment, can  show  some  equitable  right,  arising  out  of  the  circum- 
stances of  the  case  to  be  protected  from  its  operation. 

I  admit  as  a  principle  of  equity,  that  if  a  creditor  has  a  lien  on 
two  different  parcels  of  land,  and  another  creditor  has  a  lien  of 
a  younger  date  on  one  of  those  parcels  only,  and  the  prior 
creditor  elects  to  take  his  whole  demand  out  of  the  land  on 
which  the  junior  creditor  has  a  lien,  the  latter  will  be  entitled, 
either  to  Jiave  the  prior  creditor  thrown  upon  the  other  fund,  or 
to  have  the  prior  lien  assigned  to  him,  and  to  receive  all  the  aid 
it  can  afibrd  him.  This  is  a  rule  founded  in  natural  justice,  and 
I  believe  it  is  recognized  in  every  cultivated  system  of  juris- 
prudence. In  the  English  law,  it  is  an  ordinary  case,  that  if  a 
party  has  two  funds,  he  shall  not,  by  his  election,  disappoint 
anoUier  who  has  one  fund  only,  but  the  latter  shall  stand  in  the 
place  of  the  former,  or  compel  the  former  to  resort  to  that  fund, 
which  can  be  afi(Bcted  by  him  only:  Sagiiary  v.  JB^,  1  Yem. 
456;  Mils  v.  Eden,  10  Mod.  488;  JUametf-general  v.  ISfndaU, 
Amb.  614;  Aldrich  v.  Cooper,  8  Yes.  888, 891;  TVinimer  v.  Bayne^ 
9  Yes.  a09.  The  party  liable  to  be  affected  by  this  election,  is 
usually  protected  by  means  of  substitution.  Thus,  for  instance, 
if  the  creditor  to  a  bond  exacts  his  whole  denuind  of  one  of  the 
sureties,  that  surety  is  entitled  to  be  substituted  in  his  place, 
and  to  a  cession  of  his  rights  and  securities,  as  if  he  was  a 
purchaser,  either  against  the  principal  debtor  or  the  co-sureties. 
This  doctrine  of  substitution,  which  is  familiar  to  the  civil  law. 
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Dig.  46, 1, 17  and  86;  Yoet,  h.  t.  8.  27,  29,  80,  and  the  law  of 
those  oonntries  in  whioh  that  system  essentially  pxeyaila, 
Pothier,  nniUe  dea  OUig.  n.  275,  280, 427, 619, 520, 522;  Eaim'a 
Eq.  Tol.  1, 122,  124;  Hub.  Praeleo.  Inst.  lib.  8  tit.  21  n.  8,  is 
equally  well  known  in  the  English  chanceiy. 

In  ttie  case  Heparte  Crispy  1  Atk.  133,  Lord  Hardewicke  said 
that  where  the  surety  paid  off  a  debt,  he  was  entitled  to  haye, 
from  the  creditor,  an  assignment  of  the  secorily,  to  enable  him 
to  obtain  satisfaction  for  what  be  had  paid  beyond  his  propor- 
tion; and  in  Morgan  t.  Seymour^  1  Ch.  Bep.  64,  the  court  de- 
creed that  the  creditor  should  assign  over  his  bond  to  the  two 
snretieB,  to  enable  them  to  help  themselTes  against  the  prin- 
cipal debtor.  To  apply,  then,  the  general  principle  to  the 
present  case,  if  the  first  mortgage  had  not  been  discharged, 
and  the  mortgagee  had  chosen  to  enforce  the  payment  of  the 
whole  first  installment  from  the  lands  covered  by  the  second 
mortgage,  to  the  loss,  perhaps,  of  the  lien  of  the  judgment- 
creditor,  by  the  consumption  of  the  subject,  that  creditor,  and 
probably  the  purchaser  under  the  judgment,  would  have  been 
entitled  either  to  have  turned  him  from  the  path  he  had  taken, 
or  to  the  aid  of  the  first  mortgage,  to  recoyer  a  proportional 
indemnity  from  the  other  lands  coTcred  by  that  mortgage.  But, 
in  this  case,  the  first  mortgage  is  canceled,  and  no  such 
recourse  can  be  had;  and  the  question  which  arises  is,  whether 
the  second  mortgage  can,  in  such  case,  be  enforced  t  It  ap- 
pears, from  some  of  the  authorities  to  which  I  have  referred, 
to  be  well  settled  that  if  the  creditor  has  put  it  out  of  his 
power  to  make  the  assignment,  he  is,  in  many  cases,  to  be  pre- 
cluded from  so  much  of  his  demand  as  the  surety  or  younger 
creditor  might  have  procured,  if  the  cession  could  have  been 
made.  BepdJilwr  exceptwne  oedenarum  adionum.  And  if  the 
judgment-creditor  in  this  case  had  given  notice  to  the  owner  of 
the  first  mortgage,  before  the  arrangement  and  discharge  took 
place,  of  the  equity  which  he  claimed  and  expected,  I  might 
probably  have  been  inclined  to  have  stayed,  to  a  certain  extent, 
the  operation  of  the  second  mortgage.  But  there  is  no  evidence 
or  even  ground  for  presumption,  that  either  Marvin  or  Millard, 
the  owners  of  the  mortgages,  knew  of  the  existence  of  the  judg- 
ment when  the  arrangement  was  made  and  carried  into  effect. 
They  were  not  bound  to  search  for  the  judgment,  and  the 
record  was  no  constructive  notice  to  them;  and  as  this  rule  of 
substitution  rests  on  the  basis  of  mere  equity  and  benevolence, 
the  creditor  who  has  thus  disabled  himself  from  making  it,  ia 
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not  to  be  injured  thereby,  proyided  he  acted  "without  knowledge 
of  the  other^s  rights,  and  with  good  faith  and  just  intention, 
which  is  all  that  equity  in  such  case  requires:  Pothier,  TraUe 
des  Oblig.,  No.  520*  **  The  other  debtors  and  sureties/"  to  adopt 
the  observations  of  Pothier,  ''  might  as  well  as  the  creditor 
have  taken  care  of  the  right  of  hypothecation  which  he  has  lost; 
they  might  summon  him  to  interrupt,  at  their  risk,  the  third 
purchasers,  or  to  oppose  the  decrees.  It  is  only  in  the  case  in 
which  they  may  have  put  the  creditor,  in  default,  that  they  may 
complain  that  he  had  lost  his  hypothecation." 

Nor  have  Cheesebrough  and  others  any  peculiar  equity  on 
their  part  to  entitle  them  to  set  up  the  discharge  of  the  first 
mortgage  as  an  equitable  bar  to  contribution.  They  came  in  as 
purchasers  at  the  sheriff's  sale  long  after  the  discharge  had 
taken  place,  and  with  notice  of  that  fact,  and  of  the  existence 
of  the  second  mortgage.  They  were  accordingly  duly  apprized 
of  the  condition  of  the  subject  which  they  purchased;  and  they 
had  even  taken  the  advice  of  counsel,  whether  the  second  mort- 
gage was  a  valid  and  subsisting  incumbrance.  And,  before  the 
conmiencement  of  their  suit,  they  had  admitted  its  validity  by 
offering  to  contribute  to  its  discharge,  and  actually  tendering  in 
money  what  they  deemed  their  just  proportion.  Under  all 
these  droumstances,  they  have  no  equity  as  against  the  second 
mortgage,  and  I  am  of  opinion,  on  every  view  of  the  point, 
that  the  mortgage  is  not  discharged,  and  tiiat  the  owner  of  it  is 
entitied  to  have  it  satisfied  out  of  the  lots,  which  it  originally 
covered. 

2.  The  rule  of  contribution  between  the  parties,  as  owners  of 
the  different  lots,  must  be  the  actual  relative  value  of  the  lots, 
and  this  value  is  to  be  ascertained  by  the  testimony  of  wit- 
nesses, in  preference  to  estimating  it  by  the  price  at  which  they 
were  respectively  purchased  at  the  sheriff's  sale.  Such  sales 
are  by  no  means  a  sure  and  certain  test  of  value,  and  I  see  no 
good  reason  why  we  should  depart  from  the  better  standard, 
and  adopt  this  precarious  one,  which  is  liable  to  constant  varia- 
tion, and  must  depend,  in  a  great  measure  upon  contingencies. 
The  object  of  the  principle  of  contribution  is  equality  in  the 
support  of  a  common  burden,  and  the  law  upon  this  point,  as 
Lord  Ck>ke  observed  in  Sir  Wm.  Hdrberfa  case,  is  '' grounded 
upon  great  equity,"  and  equity  has  a  regard  to  the  true  value, 
and  not  one  depending  upon  contingency  and  speculation.  The 
rumor  prevailing  at  the  sale,  that  the  lots  might  be  affected  by 
some  voluntary  conveyances  of  the  original  mort^fagor,  has 
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been  urged  as  a  reason  for  taking,  in  this  instance,  tbe  auction 
price;  but  I  do  not  perceiTC  the  force  of  the  aigmnent.  The 
nunor,  it  is  to  be  presumed,  affected  in  equal  proportion  the 
price  of  all  the  lots,  and  leaves  the  general  rule  just  as  appli- 
cable as  before.  [Here  certain  data  were  given  for  calculating 
the  rdative  value  of  the  lots.] 
Decree  accordingly. 

ThiB  case  is  regarded  as  high  aathority  on  the  doctrine  of  oontribntion  and 
subrogation.  In  his  work  on  Equity  Jorispradcnoe^  Story  extensively  no* 
tioes  it,  as  laying  down  the  trae  principles  on  these  heads.  In  the  first  vol- 
ume^ in  a  note  to  section  469^  he  says:  "Mr.  Chancellor  Kent  has,  in  several 
of  Ms  judgments,  treated  the  subject  of  contribution,  and  insisted  stmnglj 
that  it  is  not  necessarily  founded  upon  contract,  but  upon  principles  of  natu- 
ral  justice,  independent  of  contract:  See  Oheetdnvugh  v.  MiHard^  1  Johns. 
Ch.  409;  iSfaoeM  V.  Cooper^  1  Id.  425;  Cbrnpietf  v.  ifeMer,  4  Id.  334.  In  this 
opinion,  he  is  not  only  fully  borne  out  by  the  doctrines  of  the  l^gi^^  law, 
but  by  the  Boman  and  foreign  law,  which  he  has  with  his  usual  ability  and 
learning  commented  upon.'*  This  is  the  accepted  doctrine  in  the  New  York 
conrU  on  the  authority  of  this  case:  IngaUa  v.  Slcchmiom^  10  N.  Y.  188w  Be- 
f erring  to  the  principal  case  as  authority,  Folger,  J.,  in  Colqrdve  v.  TaUman^ 
C7  N.  Y.  98»  says  that  the  rule  is  that  a  creditor  havingalien  upon  two  funds 
wiIlbeforo6d  in  favor  ol  an  after  lienor,  having  a  claim  upon  one  of  the  funds 
only,  to  seek  his  debt  from  the  other  fund. 

In  MoTfffm  V.  Hkmum^  13  N.  Y.  184^  the  case  is  cited  as  aathority  showing 
that  a  first  mortgsgee  is  not  affected  with  notice  of  the  record  of  a  second 
mortgage;  and  to  the  same  effect  it  is  dted  in  Msssachussits  in  Qtorg^  v. 
YFb«^  0  AUoD,  83. 


StKYSNS  V.    GOOPBR. 

[IJOBM.  CH.495.] 

PiBOL  BvuiMiica  10  TAET  WBUDfa— In  equity,  as  well  as  law,  parol  evi- 
denoo  isinadmissibla  to  oontrsdict  or  substantially  to  vary  tbe  import  of 
a  written  agreemsnt  where  no  fraud,  mistake  or  surprise  in  its  exeoutioQ 
iaallsgwL 

RifiiACT  or  Fast  or  Mosioaoxd  PRKinHM. — One  having  a  morCgige  on 
six  separate  parcels  of  land,  released  four  of  them,  one  of  the  other  two 
having  been,  with  his  knowledge,  previously  sold  by  the  mortgagor,  and 
it  was  held  that  the  two  parcels  not  released  were  subject  only  to  their 
xataUe  proportion  of  the  mortgage  debt  according  to  the  value  of  all  the 
parcels  at  the  date  of  the  mortgage. 

OoaTBiBUTiox. — ^Where  land  is  charged  with  a  burden,  each  part  should  bear 
its  just  proportion,  and  equity  wiU  not  permit  the  creditor,  by  any  as* 
signment  or  other  act  to  deprive  co-debtors  or  owners  ol  the  land  of  their 
rig^t  of  contribution  against  each  other. 

Bill  by  owners  of  a  part  of  the  land  subject  to  a  mortgage 
to  compel  thp  mortgagee  to  accept  a  ratable  proportion  of  the 
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mortgage  debt.  The  facts  aver:  On  the  sirteeiith  of  ICBreh, 
1795,  one  John  Biohardson  made  a  bond  and  mortgage  to  Wil- 
liam Cooper,  defendant,  npon  lot  No.  72,  in  Sempronina,  and 
lot  No.  82  in  Oamillns,  together  with  four  other  lots,  respect- 
ively,  numbered  29, 46,  88  and  98.  Snbseqnentlj,  Biohazdaon 
sold  lot  No.  82  to  William  Steyens,  who,  after  malring  Tain*- 
Ue  improvements,  died  in  liaroh,  1801,  leaving  the  pi^atiialfc 
his  heirs  at  law. 

Cooper  was  informed  of  this  sale,  and  of  the  terms  of  it,  at 
the  time  it  was  made.  After  the  sale  to  Stevens,  Bichardaon 
also  sold  lots  29,  46,  88  and  98,  and  obtained  from  Cooper  a 
release  of  said  lots  from  the  mortgage  on  giving  a  bond  and 
warrant  of  attorney  to  confess  judgment  thereon  for  the  value 
of  the  lots  at  two  dollars  per  acre,  the  release  resenring  the  lien 
of  the  mortgage  in  full  force  against  lots  72  and  82.  The 
mortgage  was  afterwards  assigned  in  part  to  Abijah  Hammond, 
defendant,  who  had  notice  of  the  sale  and  release  of  the  four 
lots.  In  July,  1801,  the  plaintiflb  paid  to  Cooper  six  hundred 
dollars,  for  which  Cooper  gave  a  receipt,  stating  that  it  was 
"for  interest  due  on  lot  82,  in  Camillus,  mortgaged  to  him 
l^  Bichardson,  and  since  assigned  in  part  to  A.  Hammond.'' 
As  a  part  of  their  case  the  plaintiib  pleaded  and  relied  upon 
a  parol  agreement  between  Bichardson  and  Cooper,  at  the 
time  of  the  mortgage,  that  on  a  sale  of  any  of  the  lots  by  Bich- 
ardson and  payment  by  the  purchaser  to  Cooper  of  two  doUan 
per  acre,  with  interest,  such  lots  should  be  released  from  the 
mortgage,  and  claimed  that  the  release  above-mentioned,  and 
also  the  payment  of  six  hundred  dollars  by  the  plaintiff  to 
Cooper,  were  in  pursuance  of  this  agreement.  The  defendants. 
Cooper  and  Hammond,  denied  this  parol  agreement,  and  the 
evidence  concerning  it  was  contradictory. 

The  defendants  filed  a  cross-bill,  praying  that  the  pUinfa'Ah 
be  decreed  to  pay  the  amount  due  on  the  mortgage,  or  that 
lots  72  and  82  be  sold,  etc. 

Van  Vechien^  lot  the  plaintiffs,  contended  that  the  parol 
agreement  was  valid,  as  against  Cooper  and  Hammond,  and 
moreover,  that  the  mortgage  was  a  mere  personal  interest,  citing 
Newland  on  Cont.  197;  Bob.  on  Frauds,  274;  8  Johns.  Cas. 
822;  also,  that  Hammond  took  the  mortgage,  subject  to  the 
equities  between  the  original  parties,  citing  Sugden's  Law  of 
Vend.  467;  2  Johns.  696;  4  Yes.  jun.  118,  289;  9  Id.  264;  9 
Fonbl.  168,  sec.  4;  and  that  Cooper  having  notice  of  the  sale 
k>  Stevens,  had  no  right  to  release  the  four  lots  and  leave  the 
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whole  mortgage  cliargeable  on  the  other  two»  dting  6  Tin.  Abr. 
661  A,  pi.  4,  6,  18, 18, 19,  23,  24,  25,  27;  8  Oo.  12;  2  Pothier, 
18;  P.  8  Wmck  98;  1  Ohan.  Oas.  271;  2  Yem.  117. 

Henry,  for  the  defendants. 

ExHT,  Ohanoellor.  1.  The  plaintiffs,  in  the  original  snit,  seek 
to  STail  themselves  of  a  parol  agreement,  alleged  to  have  been 
made  between  the  parties  to  the  mortgage  at  the  time  it  was 
executed,  by  which  each  lot  was  to  be  bound  only  for  a  ratable 
proportion  of  the  mortgage  debt.  The  mortgage  in  this,  as  in 
ordinaiy  cases,  bound  eveiy  part  and  parcel  of  the  mortgaged 
premises  for  the  entire  debt;  and  if  such  a  parol  agreement, 
as  is  chaiged,  can  be  proved  and  set  up,  it  goes  to  vary,  essen- 
tially, the  operation  of  the  mortgage  deed. 

This  agreement  is  proved  by  Bichardson,  the  mortgagor,  as 
being  concurrent  with  the  execution  of  the  mortgage,  and  part 
of  the  original  agreement.  It  is  as  explicitly  denied  by  the 
mortgagee  in  his  answer.  Two  witnesses,  however,  prove  sub- 
sequent conversations  with  the  mortgagee,  in  which  the  agree- 
ment was  admitted;  but  the  release  executed  by  Cooper  to 
Bichardson,  in  October,  1797,  and  accepted  by  him,  is  pretly 
strong  evidence  that  no  each  agreement  was  then  understood  to 
exist. 

It  is,  however,  unnecessaiy  to  enter  into  an  examination  of 
the  weight  due  to  the  parol  proof,  for  I  am  satisfied  that  the 
objection  upon  the  argument,  to  its  admissibility,  was  well 
taken.  There  is  no  rule  of  evidence  better  settled,  than  that 
which  declares  that  parol  evidence  is  inadmissible  to  contradict, 
or  substantially  vary,  the  legal  import  of  a  written  agreement. 
Such  testimony  is  not  only  contrary  to  the  statute  of  frauds, 
but  to  the  maxims  of  the  common  law;  and  the  rules  of  evi- 
dence on  this  as  on  most  other  points  are  the  same  in  courts 
of  law  and  of  equity:  Lake  v.  FhiUipa,  1  Ch.  B.  69;  Binstead  v. 
Coleman,  Bunb.  66;  Parteriche  v.  Powlet,  2  Atk.  383;  Imham  v. 
ChM,  1  Bro.  92;  Portmare  v.  Morris,  2  Id.  219;  Meres  v.  An- 
sell,  3  Wils.  276;  PresUm  v.  Merceau,  2  W.  61.  1249.  The 
general  rale  is  certainly  not  to  be  questioned  or  disturbed.  It 
ought  not  to  be  a  subject  of  discussion.  It  is  as  well  grounded 
in  reason  and  policy  as  it  is  in  authority.  Nor  does  this  case 
come  within  any  exception  admitted  here  to  the  operation  of  the 
rule;  for  there  is  no  allegation  of  fraud,  mistake  or  surprise,  in 
making  or  executing  the  mortgage;  and  those,  I  believe,  are  the 
only  cases  in  which  parol  evidence  is  admissible  in  this  court 
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against  a  contract  in  writing:  Marquis  of  Towmend  t.  Stan^ 
groom,  6  Yes.  jun.  828;  Etch  y.  Jackson,  Id.  n. 

There  is  another  rule  which  has  some  connection  with  this 
branch  of  the  law  of  eyidence,  and  which  will,  in  certain  cases, 
and  on  certain  terms,  admit  an  agreement  in  writing,  concern- 
ing lands  to  be  discharged  by  parol.  But  the  evidence,  in  such 
oases,  is  good  only  as  a  defense  to  a  bill  for  a  specific  perform* 
ance,  and  is  totally  inadmissible,  at  law  or  equity,  as  a  ground 
to  compel  a  performance  in  specie:  Sugden,  10^114^  third 
Lond.  ed.,  where  the  cases  are  collected.  And  the  rule  has  no 
sort  of  application  to  this  case,  which  sets  up  a  parol  agreement 
AS  being  part  of  the  original  agreement,  and  the  professed  ob- 
ject of  which  is  to  alter^  by  substantially  restricting  the  legal 
effect  and  operation  of  the  mortgage. 

2.  The  next  and  only  renuuniug  point  in  this  case  is,  whether 
the  release  by  the  mortgagee  on  the  twenty-fourth  of  October, 
1797,  of  four  of  the  lots  included  in  the  mortgage,  does  not,  in 
equity,  ratably  reduce  the  power  of  the  mortgage  upon  the  re- 
maining lots,  inasmuch  as  it  deprives  the  owners  of  those  lots 
of  their  right  of  contribution  as  against  the  lots  so  released. 

It  is  a  doctrine  well  established  that  when  land  is  ohai^ged 
with  a  burden,  the  charge  ought  to  be  equal,  and  one  part  ought 
not  to  bear  more  than  its  due  proportion,  and  equity  will  pre- 
serve this  equality  by  compelling  the  owner  of  each  part  to  a 
just  contribution:  Sir  William  Herbert's  Case,  8  Co.  14;  Harris 
V.  Ingleden,  8  P.  Wms.  98,  99.  I  need  not  go  at  large  into  this 
doctrine.  It  is  perfectly  well  understood,  and  I  had  occa- 
sion recently  to  examine  it  in  the  case  of  Cheesehrough  y.  Van 
Schaick,  The  court  will  likewise  compel  the  creditor  to  aid  this 
right  of  contribution  by  assigning  his  bonds  and  securities  to 
the  debtor  or  surety  or  owner  of  the  land,  whom  he  charges 
with  his  whole  demand,  and  they  will  not  permit  him,  volun- 
tarily, to  defeat  this  right.  He  owes  a  duty  to  his  debtors  not 
to  impair  their  rights  as  against  each  other.  But  here  the  mort- 
gagee has  deprived  the  owners  of  lots  No.  72  and  82  of  this 
recourse  by  preyiously  discharging  the  other  lots;  and  he  ought 
not  then  in  equity  to  charge  them  with  a  greater  burden  than 
they  would  have  been  subject  to  upon  the  principle  of  contribu- 
tion if  no  such  discharge  had  taken  placA  This  is  a  clear  and 
fundamental  rule  of  justice,  which  mup^  strike  at  once  every 
discerning  mind,  and  which  Fothier  has  illustrated  in  his  Trea- 
tise  on  Obligations,  a  work  which  is  founded  in  sound  ethics,  as 
^vell  as  upon  the  basis  of  the  civil  law:  7\mte  des  ObUg.,  Ko. 
•^76,  520. 
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I  shall  theief Ofe  direct  a  reference  to  a  master  to  ascertain 
the  proportion  of  the  principal  sum  mentioned  in  the  mortgage, 
with  the  interest  that  would,  as  between  the  owners  of  the  sev- 
eral lots,  be  ratably  chargeable  upon  each  of  the  six  lots  con- 
tained in  the  mortgage;  and  that  in  making  such  apportionment 
due  regard  be  had  to  the  relative  value  of  each  lot  at  the  date  of 
the  mortgage,  and  that  he  take  such  proof  on  this  point  as  the 
parties  may  furnish;  and  that  he  further  ascertain  and  report 
the  proportion  of  the  debt  that  lots  72  in  Sempronius  and  82  in 
Camillus  would  be  jointly  chargeable  with  upon  such  apportion- 
ment, and  this  latter  som,  with  interest,  together  with  the  costs 
of  advertising  under  the  mortgage,  and  after  crediting  what  has 
been  paid  by  the  plaintijBs,  is  what  they  ought  to  be  decreed  to 
pay,  or  that  the  mortgage  be  foreclosed. 

Decree  accordingly. 


Upon  the  qnettum  of  the  initdmiwribility  of  parol  evidence  to  vary  the  tenna 
of  a  writlen  agreement^  thia  oaae  ia  cited  and  relied  upon  in  ^iM^tfi  v.  Sawper^ 
9Cow.  41;  PaUimm  v.  HuU,  Id.  754;  Meads  v.  Lanamgh,  1  Hopk.  Ch.  134; 
Wright  v.  Tayhr,  1  Edw.  Ch.  226;  Jiusaell  v.  Kenney,  1  Sandf.  Ch.  88;  JEg- 
luton  y.  Kniekerbader^  6  Barb.  464;  Taylor  ▼.  Baldwin,  10  Id.  686;  Cook  v. 
EaUm^  16  Id.  446;  Brewtter  v.  Silence,  8  K.  Y.  213;  Evans  v.  Wells,  22  Wend. 
837  (per  Edwarda^  aenator);  and  Webb  v.  Biee,  6  HilL  220  (per  Bockee,  aena- 
tor);  Lee  v.  Evams,  8  Cal  432.  laFrkOsY.  Oreen,  6  Barb.  466,  the  rale  waa 
held  not  to  prohibit  parol  proof  of  the  oonaideration  of  a  deed  where  none  waa 
ezpreaaed;  bot  in  BoU^ord  v.  Burr,  2  Johna.  Ch.  415,  and  PoweU  v.  Mum* 
ford,  etc,  Mfg,  Co,,  3  Maaon,  358,  it  waa  held,  citing  the  principal  caae,  that 
where  a  oonaideration  waa  ezpreaaed  in  the  deed,  a  different  one  coold  not  be 
proved;  which,  however,  ia  a  doctrine  no  longer  held.  See  note  to  Sekermer^ 
horn  V.  Vandarhtydm,  3  Am.  Dec.  306. 

The  principal  caae  ia  alao  referred  to  in  the  following  deciaiona  aa  an 
anthcrity  upon  the  general  doctrine  that  a  creditor  haa  no  right  to  impair  hia 
aeonrity  to  the  prejudice  of  co-debtora  or  aoretiea:  Wheelrighi  v.  Z>e  Peyster, 
4£dw.  Cr.  24Ai  JIayesT.  Ward,  4  Johna.  Ch.  l30iIngaUs  v.  Morgan,  ION. 
Y.  186;  Parkman  v.  Welch,  19  Pick.  231,  and  aa  to  the  obligation  of  ownen 
of  land  charged  with  a  burden  to  bear  an  equal  proportion  of  auch  burden  in 
Denman  v.  Prince,  40  Barb.  217.  In  Stuyvesant  v.  Hone,  1  Sandf.  Ch.  429, 
the  rule  laid  down  by  Chancellor  Kent,  aa  to  the  effect  of  a  releaae  by  a  mort- 
gagee of  a  part  of  the  mortgaged  premiaea,  waa  held  to  be  limited  to  caaea 
where  the  mortgagee  haa  notice  of  prior  aalea  of  other  portiona  of  the  land. 
Referring  to  the  principal  oaae  the  court  aay :  **  The  caae  is  not  very  clearly 
atated,  but  it  ia  apparent  that  Cooper,  the  mortgagee,  had  notioe  of  Stevena 
having  pnrohaaed  the  Camillua  lot  before  he  releaaed  the  four  lota  aubee- 
quently  aold  by  the  mortgagor."  In  the  caae  before  the  court  the  mortgagee 
had  not  auch  xiotice^  and  the  part  unreleaaed  Waa,  therefore,  held  to  be  bound 
for  the  full  amount  of  the  mortgage,  notwithstanding  a  prior  aale  of  aome 
portion  of  the  premiaea  by  the  mortgagor.  In  Brincker1u>ff  ▼.  Lansing,  4  Johna. 
Ch.  77,  it  waa  deader*  ^^^t  the  rule  of  the  principal  caae  did  not  require  that 
a  mortgagee  ahould  be  delayed  in  hia  remedy  until  the  ownera  of  the  equity 
•f  redemptioii  could  aettle  tiie  queation  of  contribution  among  themaelveap 
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BxBOOTOBS  Ckabokablb  with  I11TXEBS7.— Wlierd  ezeoaton  ara  iMj^igBot  in 
not  paying  over  moii^3rs  of  the  eeUtd,  or  in  not  inTarting  the  Myne^  they 
are  chizgeable  with  interest  thereon. 

BxABOVABLi  Tdcb  vor  IiTTaBTMXNT.— Li  moet  oasee  aiz  montha  will  be  a 
reasonable  time  to  allow  ^eoutora  to  make  inveetment  of  the  tniat  fmds 
before  charging  them  witi«  interest. 

lariBBT  TO  Tenakt  bt  thx  Cubtbt.— a  tenant  by  the  curtesy  is  entitled 
to  interest  for  life  on  the  prooeeda  of  lands  devised  to  his  wife  and  sold 
after  her  death  by  the  ezecntors  of  the  devisor  under  a  direotion  in  the 
wiU. 

Oons  AaAiKST  Ezsodtobs. — Ezeoators  will  not  be  oompelled  to  pay  costs 
for  litigating  a  demand  of  the  devisees  for  interest  on  tmst  fand%  where 
the  ^^iw^«<i  inblndes  more  than  the  devisees  are  entitled  to  reoeiveb 

Bill  by  heirs  of  a  devisee  under  a  will  to  compel  the  execu- 
tors to  account  for  part  of  the  tmst  funds  and  interest  thereon. 
The  facts  were:  Daniel  Dunscomb,  the  testator,  after  sundry 
other  devises  and  bequests,  devised  one  fourth  part  of  his  real 
and  personal  estate  to  his  son,  Andrew  Dunscomb,  with  direc- 
tions to  the  defendants,  his  executors,  to  sell  the  estate,  and  to 
divide  the  proceeds  according  to  the  will.    Andrew  Dunsoomb 
died  leaving  five  children:  Andrew  B.,  Catherine,  and   the 
plaintiffs.  Andrew  B.  Dunscomb  died  without  issue.   Catherine 
also  died,  after  having  intermarried  with  one  William  West, 
by  whom  she  had  one  child,  since  deceased.    The  executors,  who 
were  also  devisees  under  the  will,  entered  into  the  possession  of 
the  estate  upon  the  death  of  Daniel  Dunscomb,  and  sold  the 
realestateon  January  31, 1804,  as  directed  by  the  will.  Theypaid 
to  the  plaintiffs  three  thousand  five  hundred  dollars  of  the  pro- 
ceeds on  the  twenty-third  of  April,  1806,  leaving  six  hundred  and 
eighty-five  dollars  and  fortynseven  cents  of  their  share,  which 
]iad  not  been  invested  or  otherwise  disposed  of,  but  which  the 
4lef endants  professed  that  they  had  always  been  ready  and  will- 
ing to  pay  when  directed  by  the  court.    The  share  of  Catherine 
West,  amounting  to  one  thousand  and  forty-six  dollars  and 
thirty«€ix  cents  was  also  in  the  defendant's  hands  uiiinvested, 
and  her  husband  claimed  interest  thereon  as  tenant  by  the 
curtesy  for  life,  and  asked  that  the  principal  be  put  out  on  se- 
curity for  that  purpose.    The  plaintiffs,  however,  claimed  this 
sum  of  one  thousand  and  forty-six  dollars  and  thiriy-six  cents, 
in  addition  to  the  six  hundred  and  eighiy-five  dollars  and  forty- 
seven  cents  above-mentioned,   on  the  ground  that  Catherine 
West  was  never  seised  of  any  part  of  the  estate. 
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Irving,  for  the  plaintiffB. 
Bigga,  for  the  defendants. 

Kent,  Ohanoellor.  1.  The  plaintifb  are  entitled,  of  oonrBe,  to 
the  Bum  of  six  hundred  and  eighty-five  dollars  and  forfy-seven 
eents,  and  the  only  point,  on  this  part  of  the  case  is,  whether 
they  are  entitled  to  interest  upon  that  sum,  which  has  lain  nn- 
productiye  for  many  years  in  the  hands  of  the  defendants.  Why 
it  was  not  paid  to  the  guardian  of  the  plaintiffs,  who  was  also 
guardian  of  Andrew  B.  Dunscomb,  in  his  life-time,  and  to  whom 
the  other  portion  of  the  moneys  belonging  to  them  was  paid 
does  not  appear.  The  executors  say  it  has  always  been  kept  in 
readiness  to  pay  to  the  persons  entitled  when  demanded.  But 
this  is  no  sufficient  excuse.  If  they  had  met  with  any  real  doubt 
or  difficulty  as  to  the  person  authorized  to  receive,  they  could 
have  applied  to  the  court  for  advice,  or  brought  the  money  into 
court.  If  the  money,  as  we  are  at  liberty  to  suppose,  has  been 
mingled  with  their  own  money,  it  has  answered  the  purpose  of 
credit;  and  the  rule  is  settled  that  executors,  and  all  other  trus- 
tees, are  chargeable  with  interest  if  they  have  made  use  of  the 
money  themselves,  or  have  been  negligent,  either  in  not  paying 
the  money  over,  or  in  not  investing  it,  or  loaning  it,  so  as  to  ren- 
derit  productive:  lYeves  v.  Toumahend,  1  Bro.  884;  Bocke  v. 
Hdri,  11  Yes.  68.  The  rule  is  founded  in  justice  and  good  policy, 
it  prevents  abuse  and  it  indemnifies  against  negligence.  This 
was  also  the  rule  in  the  civil  law  when  the  guardian  was  guilty 
of  negligence  in  suffering  the  money  of  the  minor  to  lie  idle. 
Quod  sipecuvia  manaisaei  in  raiionibus  pupilli  profstandum  quod 
bona  fide  percepiBset,  aui  perdpere  poiuiaad;  sedfoenori  dare  cum 
potuisaet  negleansaet:  Dig.  26,  7,  68. 

The  defendants  must,  in  this  case,  account  for  interest  on  the 
above  principal  sum;  and  as  to  the  time  from  which  interest  is 
to  be  computed,  in  such  a  case  of  negligence  in  suffering  the 
money  to  lie  idle,  there  does  not  appear  to  be  any  absolute 
rule,  and  the  time  must  vary  according  to  circumstances.  It 
would  be  laying  too  heavy  a  hand  upon  executors,  to  charge 
interest  from  the  moment  money  was  received.  In  some  cases, 
executors  are  allowed  a  year  to  look  out  for  some  due  appropri- 
priation  of  the  money,  and  in  other  cases  it  would  be  unreason- 
able. Here  the  executors  show  no  pains  or  effort  to  discharge 
themselves  of  the  money.  I  observe  that  six  months  was  the 
time  allowed  in  a  like  case,  by  the  civil  liE^w,  to  the  tutor  to  in- 
vest the  funds:  Domat.  b.  2,  tit.  Tutors,  ch.  3,  s.  23;  Yoet.  lib. 
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26,  tit.  7,  8.  9;  and  if  the  defendants  axe  ohazged  with  interasi 
after  six  months  from  the  time  they  receiTed  it,  it  will  not  b* 
unreasonable  in  this  case,  and  I  shall  accordingly  direct  it 

2.  The  hasband  of  Catherine  P.  West  is  entitled,  as  tenant 
by  the  curtesy,  to  the  interest  of  the  proceeds  of  her  share  of 
the  real  estate,  which  was  sold  after  her  death.  His  right  be- 
came perfect  upon  her  death;  and  he  was  seised  in  fact,  by  the 
seisin  and  possession  of  the  co-dcTisees  as  tenants  in  oommon 
with  her,  and  claiming  only  their  undivided  shares  with  her 
under  the  will.  It  will,  therefore,  be  the  duty  of  the  defend*^ 
ants  to  place  the  sum  of  one  thousand  and  forly-six  dollars  and 
thirtynaix  cents  at  interest,  on  good  real  security,  or  iuTest  it  in 
public  stock,  and  pay  the  interest  thereof  to  William  West,  aa 
the  same  shall  from  time  to  time  accrue,  during  his  natural  life; 
and  the  plaintifb  and  their  lawful  representatiTes  will  be  enti* 
tied  to  the  principal  upon  his  death.  The  case  of  Swednpple  t. 
Bindon^  2  Yem.  636,  contains  the  rule  applicable  to  this  case^ 
allowing  the  interest  of  money  to  be  settled  upon  the  tenant  bj 
the  curtesy,  in  lieu  of  the  profits  of  the  land. 

3.  The  only  remaining  point  in  the  case  is  as  to  ooets.  It 
does  not  follow  as  an  insTitable  consequence  that  exeeators 
must  pay  costs  in  all  cases  where  they  must  pay  interest;  though 
the  general  rale  is,  that  they  must  pay  costs  when  they  pay  in- 
terest, because  they  are  in  default:  1  Yes.  jun.  294;  7  Id.  129; 
11  Id.  61,  582;  18  Id.  402.  If  the  demand  of  the  plaintifls  had 
been  confined  to  the  sum  of  six  hundred  and  eighiy-fiTO  dol- 
lars and  foriy-seven  cents,  the  defendants  ought  to  haye  paid 
costs;  but  the  demand  went  further,  and  embraced  a  larger 
sum,  to  which  the  plaintiffs  are  not  entitled  until  the  death  of 
the  tenant  by  the  curtesy*  That  demand  has  been  succees- 
f  ully  resisted,  and  it  was  a  question  properly  submitted  by  the 
executors  to  the  direction  of  the  court.  Under  the  ciroum* 
stances  of  the  case  I  cannot  allow  costs  to  either  party  aa 
against  the  other. 

Cited  in  Bnwn  v.  BkketU^  4  Johna  Ch.  a05;  Hader  t.  ffaakr^  1  BndL 
2S2;  WhUe  ▼.  Parber^  8  BarK  73;  D^fjf  v.  Jhrnean,  S2  Bvfa.  608|  OOiei  v. 
Van  Benuekter,  15  K.  Y.  897;  BvndU  v.  Attistm,  84  K.  Y.  184;  Kimg  ▼. 
Taiboi.iO'S.  Y.  95;  BoynUm  v.  J)yer,  18  Pick.  6;  In  re  Tkmp,  J)nrim9 
V7aze)  288;  PioUy.  Ofioer,  2 MoLmh,  3ia 
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SOHIEFFELIN   V.  SxEWABT. 

[1  Jomn.  Ob.  890.] 

OoKPOUSB  iMTUivr  AOAXH8T  Az>iiiNiSTiLA3X>B.— Au  adaunistEBtor  who  eon* 
▼erts  the  tnut  moneyi  to  his  own  use,  or  employe  them  in  hie  bneinen 
withoat  Mxxrantixig  for  the  profits,  is  chargeable  with  oompomid  interest. 

Bill  by  an  administrator  against  heirs  for  an  aocotmt  and  for 
compensation  for  the  execution  of  his  trust.  The  plaintiff,  ad 
one  of  the  administrators  of  the  estate  of  Joseph  Hopkins, 
deceased,  and  as  guardian  of  some  of  the  children,  filed  his  bill 
against  the  heirs,  etc.,  praying  that  an  account  be  taken  and 
that  he  be  allowed  a  reasonable  compensation  for  his  great  care 
and  trouble  in  administering  upon  the  estate,  etc.  The  defend- 
ants in  their  answer  submitted  to  an  account,  but  denied  the 
claim  for  compensation  and  prayed  that  the  plaintiff  be  decreed 
to  pay  over  the  trust  moneys  in  his  hands  with  interest.  The 
cause  was  referred  to  a  master,  who  took  an  account  and  re- 
ported, among  other  things,  that  with  a  few  trifling  ezceptionB 
all  the  debts  of  the  estate  were  paid  on  the  sixth  of  July,  1805, 
about  two  years  after  the  death  of  the  intestate,  and  that  from 
that  time  to  fhe  date  of  the  report,  February  6,  1815,  the 
plaintiff  had  had  in  his  hands,  of  the  trust  moneys,  at  no  time 
less  than  thirty-three  thousand  dollars,  which  were  wholly  un- 
productive to  the  estate,  but  which  had  been  intermingled  with 
the  plaintiff's  own  funds,  and  which  he  had  employed  in  his 
business  by  making  large  loans  and  investments  for  his  own 
benefit,  without  accoimting  for  any  part  of  the  profits.  The 
master,  therefore,  charged  compound  interest  against  the 
plaintiff  upon  the  balances  in  his  hands  from  the  said  sixth  day 
of  July,  1806,  for  that  purpose  making  annual  rests  in  the 
account,  and  reported  the  whole  amount  due  from  him  to  the 
representatives  of  the  intestate  to  be  fifty-nine  thousand  six 
hundred  and  fifty-eight  dollars  and  sixty-eight  cents.  The  case 
was  heard  on  exceptions  to  the  report. 

Van  Vechien  and  H,  Bleecker,  for  the  plaintiff,  cited  1  Yes. 
jun.  99;  2  Atk.  410,  634,  604;  Free,  in  Ch.  254;  1  Brown,  875, 
884;  3  Id.  74. 

Henry,  for  the  defendants,  cited  4  Yes.  jun.  620;  7  Id.  129; 
11  Id.  69,  99;  12  Id.  888. 

Keht,  Chancellor.  As  the  plaintiff  took  no  exception  to  the 
testimony  taken  before  the  master,  and  has  not  shown,  by 
affidavit,  what  that  testimony  was,  nor  called  upon  the  master 
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to  report  the  f acts,  I  haye  a  right  to  presume  that  the  master 
had  sufficient  oTidenoe  before  him  to  warrant  the  eondosion 
that  the  phuntiS  had  used  and  employed  the  money  belonging 
to  the  estate  in  his  business  or  tnde.  The  master  says,  that 
the  fact  of  the  appropriation  of  the  assets  by  the  plaintiff  to  his 
own  use,  appeared  from  the  voachers  sutxmitted  in  taking  the 
account,  and  from  the  examination  of  the  plaintiff.  How  can  I 
say,  then,  that  this  allegation  is  not  correct  and  true?  I  am 
bound,  as  the  case  is  now  before  me,  to  consider  erexy  fact 
stated  in  the  report  to  have  been  duly  established  by  competent 
proof;  and  the  only  real  question  in  the  case  is,  whether  the 
charge  of  compound  interest  be  proper. 

It  has  been  settled,  by  repeated  decisions,  that  executors  and 
administrators  are  not  entitled  to  any  commission  for  executing 
their  trust;  and  it  is  equally  well  established  that  they  must,  at 
all  times,  pay  interest  for  moneys  of  the  estate  conyerted  to 
their  own  use.  These  two  points  I  was  led  to  examine  with 
much  care,  in  the  cases  of  Dunscxnnb  t.  Dunacomft,  [ante,  504]  and 
Manning  v.  Manning,  1  Johns.  Ch.  527,  and  to  which  it  will  now 
be  sufficient  for  me  to  refer.  The  only  point  worth  considering 
is  the  compound  interest  which  the  master  has  allowed. 

No  just  complaint  can  be  made  of  the  time  from  which  the 
computation  of  interest  began.  The  plaintiff  was  allowed 
nearly  two  years  to  settle  the  estate,  without  being  chargeable 
^th  interest.  For  a  considerable  part  of  that  time  he  had  a 
large  balance  in  hand,  and  the  time  was  amply  sufficient,  in 
this  case,  to  dose  the  concerns  of  the  administration,  and  the 
debts  were  all  paid  within  that  time,  with  one  or  two  tiiffing 
exceptions.  It  was  the  duty  of  the  plaintiff,  from  that  time  for- 
ward, to  have  made  distribution  of  the  assets,  or  place  them  in 
a  situation  to  become  productive,  and  to  accumulate  for  the  heirs. 
He  did  neither,  but  employed  the  money  in  his  own  business, 
or  trade,  or  in  making  large  loans  for  his  own  benefit;  and  as 
he  has  not  disclosed  (as  he  might  haye  done  to  the  master),  what 
were  the  profits  of  the  assets  so  employed,  it  appears  to  me,  as 
well  on  principle  as  on  authority,  that  he  is  justiy  chargeable 
with  the  interest  contained  in  the  report.  The  only  way  for  the 
plaintiff  to  avoid  this  conclusion,  was  by  fairly  disclosing  what 
he  had  made  by  the  use  of  the  money. 

The  courts  were  anciently  quite  lax  on  the  subject  of  these 
personal  trusts,  and  allowed  executors  to  conTert  the  moneys  of 
the  testator  to  their  own  use,  without  any  account  for  interest. 
This  must  haye  been  the  source  of  great  abuse,  and  was  unjust 
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towards  the  cestui  que  truM.  With  saoh  a  peouniaiy  priTilege, 
the  office  of  tmsteey  as  Lord  Loaghborotigh  expressed  himself , 
would  be  caayassed  for.  This  blemish  in  the  English  jurispru- 
dence was  corrected  as  early  as  the  case  of  BaJlcliffe  y.  Oraves, 
1  Yem.  196;  2  Ch.  Cas.  162,  in  which  the  lord  keeper  held,  and 
as  it  is  said  against  many  precedents,  that  the  administrator 
mast  pay  interest  for  the  moneys  of  the  estate  employed  in  his 
own  business;  and  he  laid  down  this  principle,  which  runs 
through  all  the  subsequent  cases,  that  an  executor  ought  not  to 
torn  the  money  to  his  own  private  advantage.  The  rate  of 
interest  is  not  stated;  and  from  different  reports  of  that  case,  it 
is  uncertain  whether  the  money  was  employed  by  the  adminis- 
trator in  trade  or  in  loans.  The  recognition  of  the  principle 
was,  however,  a  great  improvement;  but  the  modem  cases  have 
felt  the  necessity  of  explaining  and  defining  the  duties  and 
responsibility  of  the  trustee  with  more  precision,  in  order  to 
give  greater  efficacy  to  the  just  and  salutary  doctrine,  that  a 
trustee  shall  never  be  permitted  to  make  gain  to  himself  of  the 
trust-properfy. 

In  Newian  v.  Bennei,  1  Bro.  869,  the  executor  mixed  the  tes- 
tator's money  with  his  own,  and  applied  it  in  the  course  of  his 
trade,  and  the  master,  in  taking  the  account,  made  rests  every 
year,  and  reported  a  large  balance  against  the  defendant,  and 
the  question  was,  whether  he  should  pay  interest  for  the  sums 
from  time  to  time,  in  his  hands,  and  it  was  decreed  that  he 
should.  In  this  case,  I  should  conclude,  that  compound  inter- 
est was  allowed,  though  the  making  of  periodical  rests,  in  tak- 
ing an  account,  seems  not,  of  itself,  necessarily  to  imply  it. 
Accounts  have  frequently  been  directed  to  be  taken  with  annual 
rests:  2  Atk.  410,  681;  6  Bro.  P.  C.  819,  old  ed.,  perhaps  to 
see  whether  interest  ought  to  be  charged,  or  to  relieve  the  de- 
fendant in  the  application  of  his  payments,  and  in  one  instance 
they  were  expressly  directed  to  be  made  without  prejudice  to 
the  question  of  interest:  16  Yes.  jun.  97.  Whatever  might  have 
been  the  fact,  in  the  case  above  cited,  it  is  certain  that  the 
allowance  of  compound  interest  is  often  essential  to  cany  into 
complete  effect  the  principle  of  the  court,  that  no  profit,  gain, 
or  advantage,  shall  be  derived  to  the  trustee  from  his  use  of  the 
trust  funds.  All  the  gain  must  go  to  the  cestui  que  trust.  This 
is  the  true  equity  doctrine.  It  secures  fidelity,  and  removes 
temptation,  and  it  is  the  ground  of  this  allowance  of  annual 
rest,  in  the  taking  of  the  account,  where  the  executor  has  used 
the  properly,  and  does  not  disclose  the  proceeds.    The  principle 
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was  more  clearly  enforced  in  J^revea  v.  Tbumshend,  1  Bro.  884, 
which  was  the  case  of  the  assignee  of  a  bankrupt,  who  suffered 
the  money  of  the  estate  to  lie  idle  for  years  with  his  private 
banker.  The  chancellor  considered  money  so  placed  as  answer- 
ing the  purpose  of  credit  and  trade,  and  though  four  per  cent. 
was  the  usual  interest  of  the  court,  in  a  case  of  mere  neglect  to 
pay,  yet  it  was  presumed  that  the  money  was  worth  five  per  cent, 
to  the  assignee,  and  he  was  held  to  account  for  all  the  gain,  and 
five  per  cent,  interest  was  accordingly  decreed,  with  costs.  The 
same  rule  appears  in  a  variety  of  other  cases:  1  Yes.  Jiin.  89;  4 
Id.  620;  11  Id.  68,  in  which  the  increase  of  interest  to  five  per 
cent,  was  given  to  meet  a  presumed  gain.  In  Pocock  v.  Redding- 
ton^  6  Yes.  jun.  794,  an  executor  having  been  guilty  of  a  breach 
of  trust  by  selling  out  stock,  and  dealing  improperly  with  the 
trust  money,  the  cestui  que  trust  was  allowed  Uie  option  to  have 
the  stock  replaced,  or  the  proceeds  of  the  sale,  with  interest  at 
five  per  cent.,  or  more,  if  more  had  been  made  by  it.  The 
observations  of  Lord  Alvanley,  in  that  case,  are  strong  and  im- 
pressive. The  defendant  **  had  very  imprudently,  and,  he  must 
say,  vexy  improperly » taken  upon  himself  to  lend  the  money  of 
his  ward  to  his  own  friends,  and  upon  personal  security,  and  for 
that  purpose  he  sold  out  stock/'  etc.  **  That  was  a  transaction 
that  it  was  impossible  to  pass  without  animadversion.  He  had 
no  right  to  put  it  in  that  hazard.  No  man  is  justified  in  putting 
the  properly  of  which  he  is  trustee  in  jeopardy.  Therefore,  he 
must  answer  for  the  money  with  what  he  may  be  supposed 
reasonably  to  have  made,  and  if  he  made  more,  he  must  answer 
for  that  too." 

But  there  are  cases  which  not  only  contain  the  general  prin* 
ciple,  that  a  trustee  using  the  trust  money  must  account  for  all 
the  profits  of  it,  but  in  order  to  reach  that  profit,  when  it  is  not 
otherwise  ascertained,  they  adopt  the  very  rule  of  computation 
contained  in  the  report  before  us. 

In  Foster  v.  Foster ^  2  Bro.  616,  the  defendant  was  executor  of 
a  receiver,  and  the  money  was  derived  from  the  rents  and  profits 
of  land;  and  the  master  was  directed  to  compute  interest  at  four 
per  cent,  on  the  balance  he  should  find  each  year  in  the  hands 
of  the  receiver,  and  also  of  the  executor.  In  Raphael  y.  Roehm, 
11  Yes.  jun.  92,  the  direction  was  to  take  an  account  against  the 
executor,  who  was  a  trader,  and  to  compute  interest  at  five  per 
cent,  on  moneys  in  his  hands  from  the  time  he  received  it,  and 
in  such  computation  to  make  half  yearly  rests  for  the  very  pur- 
pose of  allowing  compound  interest.     This  was  carxying  the 
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role  far  beyond  the  present  report,  and  the  case  led  to  a  full 
and  able  discussion  of  the  whole  piinciple;  and  the  general  role 
was  sanctioned  by  Lord  Eldon,  under  the  influence  of  all  thai 
<»ation  and  anxious  inquiry  for  which  he  is  distinguished.  It 
was  dechired  in  that  case  to  be  the  general  understanding  of 
the  masters  that  where  rests  were  directed  to  be  made  in  taking 
an  account,  they  were  to  be  made  with  the  view  of  computing 
compound  interest;  and  it  was  admitted  by  the  counsel  who 
opposed  the  allowance,  that  if  a  trustee  had  made,  or  if  there 
was  ground  to  infer  that  he  had  made,  compound  interest  or 
more,  he  must  account  accordingly.  The  chancellor  observed 
that  the  charge  of  compound  interest  in  that  case  was  oonsist- 
•ent  with  evexy  view  of  moral  justice;  and  that  the  court  would 
ahamef ully  desert  its  duty  to  infants  by  adopting  a  rule  that  ex- 
eeutors  might  keep  money  in  his  hands  without  being  answera- 
ble, as  if  he  had  accumulated.  The  same  rule  was  afterwards 
adopted  by  Sir  Wm.  Orant  in  Domford  v.  Dornford^  12  Ves. 
Jan.  127. 

It  would  be  easy  here  to  show,  as  was  done  in  that  case,  the 
injustice  to  the  infants  in  denying  compound  interest,  and  the 
direct  gain  that  would  be  permitted  to  the  plaintiff.  Thus  in 
July,  1805,  he  had  on  hand  thiriy-three  thousand  dollars  of 
moneys  belonging  to  the  estate,  and  no  debts  to  pay.  In  July, 
1806,  he  received,  as  we  must  presume,  for  the  use  of  that  fund 
in  his  trade  and  by  his  loans,  at  least  the  simple  interest,  or  two 
thousand  three  hundred  and  ten  dollars.  That  sum  he  will 
then  retain  in  his  business  for  nine  years,  or  to  the  taking  of 
the  account,  free  of  interest.  The  next  year,  or  July,  1807,  he 
receives  another  year's  interest,  and  will  then  have  in  hand  of 
interest  four  thousand  six  hundred  and  twenty  dollars,  to  be 
used  for  his  own  advantage  for  eight  years,  free  of  interest. 
The  third  year  he  will  have  in  hand  near  seven  thousand  dol- 
lars, to  be  retained  for  seven  years,  without  interest,  and  so  on 
down  to  the  date  of  the  report.  The  fund,  instead  of  accumu- 
lating for  the  benefit  of  the  infants,  accumulates  for  his  benefit. 
In  this  way,  as  Lord  Eldon  observed,  the  property  would  be 
nearly  as  beneficial  to  the  executor  as  to  the  infant,  and  this 
would  overthrow  the  principles  of  the  court.  Such  a  conse- 
■quence  cannot  be  endured.  A  man  in  trade  could  afford  a  large 
premium  for  letters  of  administration  upon  a  rich  estate,  espe- 
cially if  the  infant  heirs  were  very  young.  What  temptation 
would  thus  be  held  out  to  delay  and  negligence  in  rendering  an 
account  I    What  inducements  to  trustees  to  employ  the  trust 
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moneys  in  their  own  private  speonlations  and  trade  to  the  haaod 
of  the  loss  of  the  whole  fundi 

In  the  ordinaiy  case  between  debtor  and  creditor,  compound 
interest  is  not  recoverable.  This  point  I  had  occasion  to  exam- 
ine folly  in  the  case  of  Oonnectiout  t.  Jackwn,  [<in<e>  ^71].  Bat  here 
a  charge  of  such  interest  becomes  indispensable  to  enable  us  to 
reach  the  gain  or  profit  which  the  plaintiff  ought  to  refund. 

It  cannot  be  amiss  to  observe  at  the  conclusion  of  this  opinion, 
that  the  civil  law  was  not  forgetful  of  the  justice  or  necessity  of 
such  a  strict  provision  against  trustees  who  converted  the  trust 
moneys  to  their  own  use.  While  it  gave  ordinary  interest 
against  the  tutor  who  suffered  the  pupil's  money  to  lie  idle;  yet 
if  he  converted  it  to  his  own  purposes,  he  was  held  responsible 
for  interest  non  ex  mare  regioms,  (as  five,  four  or  three  per 
cent.),  aed  graviadmaa  vei  maximaa  %i8uras,  which  different  com* 
mentators  fix  at  twelve,  or  eight,  or  six  per  cent.,  while  four 
per  cent  was  the  ordinary  interest:  Dig.  8,  6,  88;  Id.  26,  27,  7, 
6  and  10;  Code,  6,  66,  with  the  notes  of  Gothofriedns,  and 
Yoet's  Comm.  ad  Pand.  lib.  26,  tit.  7,  s.  9.  Such  coincidence 
on  this  particular  point  between  two  such  systems  of  jurispru- 
dence, serves  of  itself  to  show  that  the  principle  adopted  has  a 
clear  foundation  in  natural  justice,  or  at  least  is  recommended 
by  the  obvious  dictates  of  public  policy.  Indeed,  it  appears  to 
me  to  be  an  interesting  fact,  that  the  refusal  of  compound  inter- 
est, in  ordinary  cases,  between  debtor  and  creditor;  the  denial 
of  compensation  to  executors  and  other  trustees;  the  charge  of 
simple  interest  against  them  when  they  negligently  suffer  the 
trust  moneys  to  lie  idle;  and  the  charge  of  extraordinaiy  inter- 
est against  them  when  they  convert  it  to  their  own  use,  are  dis- 
tinct principles,  not  only  well  settled  in  the  English  law,  as  I 
have  abundantly  shown  in  this  and  in  other  cases  referred  to» 
but  they  all  existed  as  known  principles  in  the  civil  law  of  Bome. 
And  those  principles,  from  the  prevalence  of  that  code,  are  now 
probably  acknowledged  and  settled  as  part  of  their  common  law 
in  most  of  the  continental  nations  of  Europe.  This  historical 
fact  is  calculated  to  inspire  us  with  much  respect  for  these  prin- 
ciples, independent  of  their  practical  utility  in  securing  the  dili- 
gence and  fidelity  of  trustees. 

The  exceptions  to  the  report  must  accordingly  be  overruled. 

Exceptions  overruled. 

Upon  the  general  doctrine  that  execatora,  gneHiani  and  other  tmsteet  will 
not  be  permitted  to  make  penonal  gain  oat  of  the  tmat  funds  and  thai  they 
mnit  aoooont  for  all  profits  made  thereon,  etc,  the  principal  oaae  is  cited  ia 
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Brown  ▼.  BidteUs,  4  Johns.  Ch.  a05;  WhUe  ▼.  Pariber,  8  Barb.  53;  Uika  Int. 
Co.  T.  Lyneh,  11  Ttdgp,  023;  CfOman  t.  G^OiiuiNy  2  Lansmg;  1;  OUleU  t.  Fcm 
Smamiaer^  151^.  Y.  400;  SetmumY.  Dwrffea,  10  Barb.  634;  (Tarnlsf  t.  Oord*. 
ner,  I  Edw.  Ch.  130;  Laimng  ▼.  Latuing,  31  How.  Pa.  64;  S.  G.  1  Abb.  K. 
&  288;  8.  G.  45 Barb.  191;  PiaUY.  O(J0er,  2 McLean,  813;  TaylorY,  Benham^ 
5  How.  (U.  S.),  274;  In  re  Thorp,  Dtmet  (2  Ware),  293;  DoggeU  v.  Imermm, 
i  Wood.  &  Min.  205;  BoynUm  ▼.  i)yer,  18  Pick.  6-8.  In  the  oaaeaof  Laming 
v.  Lansing  and  Oamiu  v.  Oardmer,  aupra,  it  is  said,  however,  that  it  is  only 
in  cases  of  gross  delinqnency  that  snch  trustees  will  be  charged  with  com- 
ponnd  interest.  The  vice-chancellor  says,  in  the  last  mentioned  case:  *'iii 
DtPeg&ter  v.  Olarkson,  2  Wend.  77,  it  was  contended  arguendo  that  Sehii^e' 
Un  V.  Siewartf  and  the  English  cases  there  cited  were  not  sapported  by  «a« 
thority.  The  conrt  of  errors,  however,  expressed  no  opinion  upon  the  pointy 
as  the  cause  was  decided  on  another  groond.  The  case  of  Sehi^eUin  r.  Stao' 
qHYimm  not  been  overruled;  and  as  far  as  my  observation  eztends,  it  stands  as 
SB  authority  to  be  followed  in  similar 
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Ban  BT  BuumvJt—PBOBATE  of  Will.— Li  a  soit  by  sb  azeentOTy  probata 
of  the  testator's  will,  taken  ont  at  any  time  before  the  hearings  is  suffi- 
cient to  support  the  plaintiff's  demand,  no  objection  having  been  made 

by  pleading* 

MnJOnrBUt  of  Pabxibb. — ^The  objection  that  parties  have  been  made  de- 
fendants in  a  suit  who  should  have  been  joined  as  plaintifEs  goes  only  to 
a  matter  of  form,  and  will  not  be  regarded  by  the  courtat  the  hearing, 
idiere  the  parties  thus  made  defendants  have  accepted  that  character, 
and  have  filed  their  answer. 

FOiwxB  TO  Ejusuu'iobs— SxJBvivoBHHip.^A  power  given  by  a  will  to  the 
executors  to  sell  real  estate  survives  if  it  be  coupled  witha  legal  or  equit- 
able interest  in  the  estate  or  with  a  trust,  the  execution  of  which  de- 
pends upon  the  sale. 

IxADBQUATB  ComoDiiULTiON — ^RisciBSiON  OF  CovTKLCT, — ^Mcre  inadequacy 
of  price,  unless  it  be  so  gross  as  to  amount  to  evidence  of  actual  fraud* 
is  not  a  ground  for  avoiding  a  sale,  although  the  court  might  refuse  to 
decree  a  specific  performance. 

LiABiLmr  OF  EzxcuTOB. — An  executor  is  liable  only  for  the  amount  actually 
received  upon  a  sale  of  property  of  the  estate,  unless  he  has  been  guilty 
of  very  gross  n^ligenoe,  or  of  willful  default. 

Bill  by  the  surviving  ezecutiiz  of  a  "will  against  the  repre- 
aentatives  of  deceased  co-executors  and  the  residnaiy  legatees 
under  said  will  for  an  account,  and  a  cross-bill  by  the  defend- 
ants to  set  aside  a  certain  sale  made  by  the  executrix,  and  also 
for  an  account. 

Walter  Franklin  being  possessed  of  a  large  estate,  died  on 
the  first  of  August,  1780,  having  made  his  will  on  the  twenty- 
first  of  February,  1778,  by  which  he  made  sundry  devises  and 

Am.  Dbo.  Toi..  YTL- 
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bequests  of  his  property,  and  appointed  his  wife  Mazy,  and 
three  brothers,  John,  Thomas,  and  Samnel  Franklin,  his  exec- 
utors. The  material  portion  of  the  will  is  stated  in  the  opinion. 
The  property  of  the  estate  consisted  chiefly  of  some  twelTe 
thousand  acres  of  land  in  Schoharie,  Montgomery  and  Otsego 
counties,  in  New  York,  called  '*  the  Cherry  valley  lands,"  and 
sundry  other  tracts  in  Greene  county,  in  the  Waywayanda  patent 
in  Orange  county,  and  elsewhere  in  New  York,  and  also  in  the 
state  of  Vermont.  Letters  testamentary  upon  the  will  were 
issued  to  John  and  Samuel  Franklin,  as  executors  (Thomas 
FrankL'n  haying  declined  to  act);  and  the  said  John  and  Samuel 
acted  as  such  executors  until  the  death  of  John,  in  1801,  where* 
upon  Samuel  continued  sole  acting  executor  until  his  death  in 
1807.  Upon  the  death  of  Samuel,  Mary,  the  widow  of  the  tes- 
tator, who  had  in  the  meantime  intermarried  with  one  Samuel 
Osgood,  undertook,  with  her  said  husband,  the  administration 
of  the  estate.  In  June,  1808,  the  said  Samuel  Osgood  and 
Mary,  his  wife,  as  such  executors,  claiming  to  act  under  a  power 
in  the  will,  sold  the  residuary  estate,  consisting  of  the  lands 
above  mentioned,  to  De  Witt  Clinton  and  John  L.  Norton  for 
the  sum  of  twenty-five  thousand  dollars,  which,  with  the  fur- 
ther sum  of  three  hundred  and  forty-seven  dollars,  due  the 
estate,  was  all  that  the  said  Samuel  and  Mary  Osgood  ever  re- 
eeived  therefrom. 

John  and  Samuel  Franklin  were  at  their  death  largely  in- 
debted to  the  estate  in  certain  sums  owing  to  the  testator  in  his 
life-time,  and  also  for  moneys  of  the  estate  used  by  them  in 
their  private  business,  and  not  accounted  for.  Thomas  Franklin, 
who  died  before  the  .commencement  of  the  suit,  was  also,  at  his 
decease,  largely  indebted  to  the  estate.  The  original  bill  was 
filed  in  November,  1808,  by  Samuel  and  Mary  Osgood,  as 
plaintiffs,  against  Thomas,  Anthony  and  Walter  Franklin  and 
.John  Towusend,  executors  of  John  Franklin,  deceased,  Abra- 
liam  and  John  Franklin,  sons  and  executors  of  Samuel  Frank- 
lin, deceased,  and  Walter  and  Thomas  B.  Franklin  and  Samuel 
Pleasants,  executors  of  Thomas  Franklin,  deceased,  and  the 
residuary  legatees  of  the  estate  of  Walter  Franklin,  as  defend- 
ants, and  prayed  for  an  account  and  payment  from  the  said 
executors  of  John,  Samuel  and  Thomas  Franklin,  respectively, 
of  moneys  due  the  estate,  and  for  a  discoveiy,  and  that  the 
residue  of  the  estate  might  be  distributed,  etc.  The  cross-bill 
was  filed  June  7,  1809,  by  most  of  the  defendants  in  the 
original  suit,  as  plaintiffs,  against  Samnel  and  Mary  Osgood, 
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De  Witt  Clinton  and  John  L.  Norton,  as  defendants,  and 
prayed  an  aooount  and  di8tribation»  and  also  that  the  abore- 
mentioned  sale  of  the  recddnaxy  estate,  to  Clinton  and  Norton, 
be  set  aside,  on  the  gronnd  that  the  same  was  oorrnptly,  ool- 
iusiTelj  and  fiaudnlently  made,  for  a  sum  far  less  than  the 
value  of  the  lands,  and  on  the  farther  ground  that  Mazy 
Osgood,  as  snrriTing  ezecntziz,  had  no  power  to  sell  the  real 
estate.  The  testimony  taken  upon  the  cross-suit  as  to  the  valae 
of  the  lands  was  conflicting.  Some  of  the  witnesses  who  lived 
near  the  Cheny  Valley  lands,  testified  that  in  their  judgment 
those  lands  were  worth  from  ten  to  fifteen  dollars  per  acre 
in  1808.  There  was  testimony  also  that  some  of  the  land 
had  been  sold  in  1809,  for  fifteen  dollars  per  acre.  On  the 
other  hand,  it  appeared  that  at  the  time  of  the  sale,  the  title  to 
nearly  all  the  lands  in  Vermont  and  to  much  of  those  in  New 
York  had  been  lost  from  various  causes,  and  that  the  only  lands 
remaining  to  the  estate,  which  were  of  any  considerable  value, 
were  the  Cheny  Valley  lands.  It  also  appeared  that  these 
latter  lands,  through  the  neglect  and  inattention  of  the  former 
executors,  had  become  heavily  burdened  with  adverse  posses- 
sions and  with  claims  for  improvements,  under  a  contract  made 
by  the  settlers  thereon,  in  1786,  with  Col.  Isaac  Corsa,  who 
assumed  to  act  as  agent  for  the  executors,  which  contract  had 
been  ratified  by  one  if  not  both  of  the  former  executors.  There 
was  also  at  that  time  a  cloud  upon  the  title  to  these  lands,  owing 
to  the  fact  that  the  deed  of  the  original  patentees  to  Dubois, 
ixoxn  whom  the  testator  purchased,  had  been  lost. 

In  consequence  of  these  adverse  claims,  and  this  doubt  as  to 
the  title,  several  witnesses  testified  that  at  the  time  of  the  pur- 
chase by  Clinton  and  Norton,  the  lands  were  not  worth  in  the 
aggregate  twenty-five  thousand  dollars.  One  witness,  John 
Lavnrence,  said  that  he  would  not  have  given  that  stun  for 
them,  anticipating  trouble  with  the  settlers.  Another  witness, 
Samuel  Biker,  testified  that  a  large  tract  of  similar  lands  in 
Otsego  county  had  been  about  that  time  sold  at  auction  in  New 
York  city,  for  two  dollars  per  acre.  It  appeared  also  that  after 
the  purchase  by  Clinton  and  Norton,  they  had  been  at  consid- 
erable expense  in  the  way  of  litigation  concerning  these  lands, 
and  also  that  by  diligent  search  they  had  succeeded  in  finding 
the  deed  to  Dubois.  As  to  the  question  of  the  alleged  power 
in  the  will,  it  appeared  that  the  original  will  had  been  lost,  but 
there  had  been  two  probates  of  it,  in  odc  of  which  the  language 
of  the  power  was:  "  I  give  to  my  executors  that  may  act/'  etc. 
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In  the  other  the  words  wexe: ''  I  give  to  my  execntors  that  they 
may  act/*  etc. 

Mary  Osgood  and  Samuel  Osgood,  and  some  of  the  defend- 
ants in  the  original  suit,  haying  died  before  the  final  hearing, 
the  suit  and  cross-suit  were  duly  reyived  and  continued  in  favor 
of  and  against  their  representatiyes  respectiyely;  and  Abraham 
and  John  FranMin,  plaintiffs  in  the  cross-suit  haying  been  dis- 
charged under  the  insolyent  act,  their  assignees  were,  by  a  biD 
of  revivor  and  supplement,  made  defendants  and  appeared  and 
submitted  their  rights  to  the  court. 

J9ari8on,  Coldert,  Slosson,  Bracket  and  Clark,  for  the  defend* 
ants  in  the  original  suit  and  the  plaintiffs  in  the  oroes-enii. 

T.  A.  Emmei^  for  the  defendants  in  the  dose-enit. 

Biggs,  for  the  defendant  Norton. 

WeUij  for  the  defendants  Norton  and  Olinton. 

Baldwin,  for  the  defendant  Clinton. 

8,  Jones,  jun,,  for  the  representatives  of  Mrs.  Osgood. 

Kent,  Chancellor.  The  controversy  between  the  parties  arises 
in  the  cause  which  was  commenced  in  1809  between  FranUin 
and  others  against  Osgood  and  others.  Two  preliminary  objec- 
tions were  raised  by  the  counsel  for«tbe  defendants:  1.  That 
letters  testamentary  on  the  will  of  Thomas  Franklin  were  taken 
out  in  Pennsylvania,  and  are  of  no  force  here;  2.  That  the 
assignees  of  Abraham  and  John  Franklin,  who  are  insolvent, 
ought  to  have  been  plaintiffs,  instead  of  being  defendants,  as 
their  interest,  if  any,  is  as  plaintiffs;  and  that  they  cannot  be 
made  defendants,  unless  they  had  refused  to  be  complainants, 
or  were  in  collusion  against  them. 

The  production  of  a  probate  recently  taken  out  in  this  state 
is  a  sufficient  answer  to  the  first  objection;  for  it  seems  to  be 
pretty  well  settled,  that  where  no  objection  is  raised  by  plead- 
ing, a  probate  taken  out  at  any  time  before  the  hearing  is 
sufficient,  in  this  court,  to  support  the  plaintiff's  demand: 
Humphreys  v.  Humphreys,  3  P.  Wms.  351;  FeU  v.  Luivoidge,  2 
Atk.  120;  Patten  v.  Panion,  cited  in  Bacon,  title  Executors  (£), 
pi.  14,  ed.  by  Owillim.  With  respect  to  the  second  objection, 
the  assignees  could  not  be  compelled  to  be  plaintiffs;  and  it  is 
admitted,  that  if  they  had  not  consented,  they  must  have  been 
made  defendants.  It  is  sufficient  for  the  merits  of  the  case  that 
they  are  before  the  court,  and  the  objection  goes  only  to  a  mat- 
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ier  of  form.  Bat  as  the  assignees  have  put  in  their  answer  as 
defendants,  and  have  made  no  objection  to  that  cbaraeter,  I 
would  eyen  infer  their  refusal  to  join  as  plaintifb,  if  it  were 
neoessazy  to  avoid  any  embarrassment  from  such  an  objection 
raised  at  the  hearing. 

1.  The  first  question  arising  on  the  merits  is,  whether  Mary 
Osgood,  as  sole  surviving  executor  of  Walter  Franklin,  deceased, 
was  authorized  to  sell  the  real  estate. 

The  part  of  the  will  of  Walter  Franklin,  relating  to  the  ques- 
tion, is  as  follows:  "The  whole  residue  of  my  estate  I  give 
and  bequeath  as  follows:  One  eighth  to  Sarah  Oorsa,  etc.;  one 
eighth  to  Mary  Wistar,  etc.;  to  my  wife,  one  eightti,  etc.;  to 
my  daughters,  Maria  and  Sarah,  each  one  eighth;  to  my  broth- 
ers, John,  Thomas  and  Samuel,  each  one  eighth,  etc.  And  I 
order  that  the  money  or  effects  be  distributed  and  divided  from 
time  to  time,  as  it  can  be  raised  from  my  debts  and  estate  by 
my  executors,  hereafter  named,  etc.;  and  they  are  to  keep  a 
stufficiency  undivided,  to  pay  off  all  legacies,  and  to  keep  the 
estate  as  much  on  interest  or  rents  as  they  can  for  the  general 
benefit.  And  I  appoint  my  wife,  with  my  three  brothers  afore- 
said, to  be  executors;  but  on  this  condition,  that  if  they  owe 
me  any  money  at  my  decease,  their  appointment  or  acting  as 
executors  shall  not  be  a  release  of  their  debts,  but  the  same 
shall  be  paid;  and  if  they  do  not  act  on  this  condition,  they  are 
not  to  be  executors.  I  give  to  my  executors  that  (they)  may 
act,  and  to  the  major  part  of  them,  their  heirs  or  executors, 
full  power  to  sell  any  or  all  my  real  estate  not  already  devised, 
etc.  I  give  to  each  of  my  executors  who  shall  act,  two  hundred 
pounds,  in  lieu  of  all  other  commissions  and  rewards,"  etc. 

If  the  case  turned  upon  the  dry  question,  whether  by  the 
common  law  a  naked  power,  without  interest,  to  executors  to 
sell,  would  survive,  I  should  deem  the  authority  of  Lord  Coke 
decisive.  He  lays  down  the  rule  repeatedly  in  his  Institutes 
(Co.  Litt  112  b,  113  a,  181  b),  as  one  well  established,  that 
the  power  would  not  survive;  and  the  same  law  was  declared 
by  Dodderidge,  J.,  the  contemporary  of  Coke,  and  author  of  the 
Touchstone:  Shep.  Touch,  tit.  Testament,  pi.  9,  p.  429.  These 
writers  were,  in  their  time,  and  have  been  in  every  period  since, 
regarded  as  oracles  of  the  common  law,  and  they  must  have 
been  familiar  with  the  old  authorities.  I  do  not  therefore  con- 
sider the  observations  of  Mr.  Hargrove  (Co.  litt.  113  a,  note), 
even  after  giving  them  all  the  weight  justly  due  to  his  talents 
and  learning,  as  being  sufficient  to  overturn  a  rule  so  strongly 
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eetablished;  and  espeoiaUy  when  it  has  been  shown  by  Mr 
Powell  (Treatise  on  DeTises^  292-310)  that  he  is  by  no  means 
borne  out  by  the  cases  to  which  he  refers.  The  statate  of  SO. 
Hen.  ym.  y  c.  4y  affords  no  small  confirmation  of  the  doctrine  in 
Ooke;  for  the  preamble  declares  the  opinion  that  a  sale  by  eze- 
outors  under  a  power  in  a  will  "  can  in  no  wise  be  good  or 
effectual  in  the  law,  unless  the  same  bargain  and  sale  be  made 
by  the  whole  number  of  the  executors  named  to  and  for  the 
lame/' 

But  while  I  thus  acknowledge  the  rule  of  the  common  law,  I 
am  equally  satisfied  that  this  cause  is  not  gOTemed  by  it.  In 
khe  first  place,  this  case  comes  within  the  exception  stated  by 
Lord  Ooke;  for  here  was  an  interest  sufficient  to  feed  the  power 
Mid  keep  it  alive  in  the  hands  of  the  sunriTing  executors.  The 
executors  were  Tested  by  the  will  with  an  absolute  interest  in 
an  undivided  moiety  of  the  whole  residuaxy  estate,  on  which 
bhe  power  was  to  operate,  and  they  were  also  directed  to  keep 
the  whole  of  this  residuary  estate  as  much  as  possible  on  in- 
terest, or  rents,  for  the  general  benefit.  This  authoriiy  to  h 
and  this  interest  in  the  subject  itself,  must  be  sufficient  to 
empt  the  power  from  the  character  of  a  mere  naked  authoti^ 
U>  a  stranger.  It  is  not  necessary  that  the  interest  coupled  with 
the  power  should  be  a  legal  interest.  An  equitable  estate  is 
sufficient,  and  is  regarded  in  this  court  as  the  real  interest. 
So  it  was  held  by  Lord  EEardewicke  in  Hearis  v.  Orembant,  8 
Atk.  714;  nor  does  the  character  of  the  power  depend  upon  the 
quantity  of  interest.  A  trustee  invested  only  with  the  use  and 
profits  of  the  land  for  the  benefit  of  another,  has  an  interest 
connected  with  his  power.  This  was  so  understood  in  Bergen  v. 
Bennett f  1  Cai.  Cas.  16  [2  Am.  Dec.  281],  and  in  Eyre  v.  Ccuntem 
of  ShqfUbury,  2  P.  Wms.  102,  a  testamentary  guardian,  with 
authority  to  lease,  was  held  to  possess  a  power  coupled  with 
an  interest,  and  capable  of  survivorship. 

In  the  next  place,  here  was  a  trust  charged  on  the  executors, 
in  the  direction  given  to  them  to  distribute  the  proceeds  of  the 
residuaxy  estate;  and  according  to  the  settled  doctrine  of  the 
court,  the  trust  does  not  become  extinct  by  the  death  of  one  of 
the  trustees.  It  will  be  continued  in  the  survivor,  and  cannot 
be  permitted  in  any  event  to  fail  of  execution  for  want  of  a 
trustee.  In  this  case  one  of  the  trusts  under  the  will  depended 
upon  a  sale.  In  Oarfoot  v.  Oarfoot,  M.  15  Oar.  11.,  1  Ch.  CSas. 
85,  lands  were  devised  to  the  wife  for  life,  and  then  to  be  sold 
by  the  executors  for  younger  children's  portions,  and  the  wife 
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md  ezfioutoTB  clied»  and  the  yonnger  children  exhibited  their 
bill  to  compel  th^  heir  to  sell;  and  on  demurrer  by  the  heir,  on 
the  ground  that  the  executor  had  but  an  authority  which  died 
with  him,  the  demurrer  was  oTerruled.  So,  also,  in  Barneys 
case.  Sir  Wm.  Jonee,  862,  Oro.  Oar.  882,  S.  C,  lands  were  de- 
vised to  the  wife  for  life,  and  then  to  be  sold  by  the  executors 
for  payment  of  debts  and  legacies,  or  as  one  of  the  reports  of 
the  case  says,  to  be  divided  among  the  nephews.  One  of  the 
executors  died,  and  it  was  held,  on  a  case  sent  from  chancery 
for  the  opinion  of  the  judges  at  law,  that  the  survivor  could 
sell,  though  the  executors  had  an  authority  and  no  interest. 
Whatever,  therefore,  might  have  been  the  character  of  the 
power  in  this  case,  the  strict  rule  of  the  common  law  could 
never  be  permitted,  in  this  court,  to  defeat  the  trust  connected 
with  the  execution  of  the  power.  Whether  the  residuary  lega- 
tees might  not  have  come  in  and  taken  the  land  itself,  instead 
of  the  proceeds  which  the  executors,  as  trustees,  were  to  dis- 
tribute and  thereby  have  arrested  the  execution  of  the  power 
to  sell,  is  a  point  not  now  before  me.  No  such  application  was 
ever  made;  the  power  to  sell  was  left  by  the  legatees  to  its  full 
operation;  and  they  come  too  late,  after  the  sale  to  make  their 
election,  or  to  raise  such  a  question. 

Either  of  these  grounds  appears  to  me  to  be  sufficient  to  Biqp« 
port  the  sale  by  Mrs.  Osgood,  as  the  sole  surviving  executor. 
There  are  other  considerations  also  which  add  great  weight  to 
this  conclusion. 

The  intention  of  the  testator  is  much  regarded  in  the  con- 
struction of  these  powers,  and  they  are  construed  with  greater 
or  less  latitude  in  reference  to  that  intent.  It  was  evidently  the 
testator's  intention  here,  that  the  power  should  not  fail  as  long 
as  there  was  an  executor  to  execute  it,  for  the  power  is  given 
even  to  the  major  part  of  the  acting  executors,  and  it  was  to  de- 
scend to  the  legal  xtepresentativeB,  both  real  and  personal,  of 
the  executors.  In  other  words  it  was  made  transmissible  by  de- 
scent and  by  will;  and  though  it  is  left  doubtful  as  to  the  por- 
tion of  the  executors  from  whom  that  transmission  was  to 
proceed,  I  should  take  the  better  opinion  to  bo,  that  it  was  to 
proceed,  as  in  the  case  of  other  joint  interests  or  trusts,  from 
the  last  survivor,  and  that  the  testator  could  not  have  intended 
such  incongruity  and  confusion  as  the  imion  of  the  heirs  and 
executors  of  a  deceased  executor  with  the  surviving  executors. 
The  testator  had  also  in  contemplation  the  possible  case  of  his 
wife  acting  alone;  for  he  imposes  a  condition  upon  the  other 
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exeontors,  mthont  oomplying  mih  which  they  were  not  to  be 
oonsidered  as  appointed.  I  am  satisfied,  for  these  reasons,  that 
it  would  be  repugnant  to  the  intention  of  the  will,  to  the  mles 
of  law,  and  to  the  principles  of  this  court,  to  defeat  a  power 
uniting  so  much  trust,  confidence  and  interest,  bj  applying  to 
it  the  strict  doctrine  of  the  common  law,  relatiye  to  mere  naked 
authorities. 

2.  The  next  point  made  on  the  part  of  the  legatees  is,  that 
the  sale  was  a  fraudulent  breach  of  trust,  and  ought  either  to  be 
set  aside,  or  if  permitted  to  stand,  that  the  representatiTes  of 
O^ood  and  his  wife  ought  to  account  for  the  real  yalue  of  the 
lands  at  the  time  of  the  sale,  instead  of  the  price  at  which  thej 
were  sold.  The  ground  relied  on  in  support  of  the  charge  of 
fraud  is  the  inadequacy  of  the  price.  I  hare  examined  the  au- 
thorities on  this  point,  and  I  am  satisfied  that  it  is  not,  of  itself, 
and  ought  not  to  be,  a  justifiable  cause  of  interference,  unless 
the  inadequacy  be  so  gross  as  to  be  evidence  of  actual  fraud.  I 
see  no  just  pretext  for  the  charge  that  the  sale  was  not  made  by 
the  executrix  and  her  husband  in  good  faith;  nor  do  I  tlunk 
that,  under  the  circumstances  of  this  case,  there  was  any  such 
inadequacy  of  price  as  to  give  color  to  the  inference  of  fraud. 

There  is  no  case  where  the  mere  inadequacy  of  price,  inde- 
pendent of  other  circumstances,  has  been  held  sufiicient  to  set 
aside  a  sale  made  between  parties  standing  on  equal  ground, 
and  dealing  with  each  other  without  any  imposition  or  oppres- 
sioD.  And  the  inequality  amounting  to  fraud  must  be  so  strong 
and  manifest  as  to  shock  the  conscience  and  confound  the 
judgment  of  any  man  of  common  sense:  Sir  Th.  Clarke,  in 
How  T.  Wddon,  2  Yes.  616;  Lord  Thurlow,  in  1  Bro.  9;  Lord 
Gh.  B.  Eyre,  in  2  Id.  179,  note;  Lord  Eldon,  in  9  Yea»  jun. 
246;  Sir  William  Grant,  in  16  Id.  617.  There  is  a  veiy  import- 
ant distinction  which  runs  through  the  cases  between  ordering 
a  contract  to  be  rescinded  and  decreeing  a 'specific  performance. 
Though  inadequacy  of  price  is  not  a  ground  for  decreeing  an 
agreement  to  be  delivered  up,  or  a  sale  rescinded  (unless  its 
grossness  amount  to  fraud),  yet  it  may  be  sufficient  for  the 
court  to  refuse  to  enforce  performance.  It  is  not  an  uncom- 
mon case  for  the  court  to  refuse  to  enforce  for  inadequacy,  and 
at  the  same  time  to  refuse  to  rescind.  The  two  cases  admit  of 
very  different  yiews  and  considerations.  This  whole  subject 
was  yery  fully  discussed  in  MorUock  y.  BuUer,  10  Yes.  jun.  292, 
which  was  the  case  of  a  bill  for  a  specific  performance  of  a  con- 
tract of  sale  of  land  by  the  defendant  as  agent  of  trustees.    Ths 
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land  was  sold  in  September,  for  twentj-siz  ttiooBand  and  five 
hundred  pounds,  and  in  December  following,  the  plaintiff  had 
<K>ntraoted  for  the  resale  of  a  part  only  for  thirty-four  thousand 
and  nine  hundred  pounds,  and  the  trustees  refused  to  ratify 
the  sale.  There  was  no  imputation  of  fraud  in  the  transao- 
tion.  The  oharaoter  of  the  parties  was  unimpeaohed,  and 
though  the  plaintiff  had  neglected  no  previous  means  of  inform- 
ation as  to  the  value  of  the  land,  yet  the  chancellor  said  he  was 
at  full  liberty  to  do  so,  and  might  honestly  contract  ^th  per- 
sons at  arms  length,  and  dealing  for  themselves.  But,  he 
said,  there  was  a  want  of  care  and  attention  on  the  part  of  the 
trustees,  in  not  exerting  a  vnse  and  full  discretion  as  to  a  rea- 
sonable price,  amounting  to  a  breach  of  trust,  and  he  thought 
himself  not  bound  to  afford  relief  to  a  purchaser  who  had  con- 
tented himself  with  a  contract,  instead  of  a  conveyance,  and  so 
dismissed  the  bill.  There  can  be  no  doubt  from  the  language 
of  the  court  that  if  the  conveyance  had  been  executed  it  would 
haye  stood,  notwithstanding  the  inadequacy.  Thus,  in  Day  v. 
Neumunif  dted  in  10  Yes.  jun.  800,  Lord  Alvanley  refused  to 
enforce  a  specific  performance  of  an  agreement  for  the  sale  for 
twenty  thousand  pound  of  an  estate  worth  only  ten  thousand 
pounds.  There  was  no  actual  fraud  in  the  case,  but  the  inade- 
quacy was  so  great  that  he  would  not  enforce  the  contract 
against  the  seller;  nor  on  the  other  hand,  would  he  sustain  a 
cross-bill  to  rescind  it. 

I  need  not  multiply  cases  on  this  point.  The  doctrine  is  set* 
tied  that  in  setting  aside  contracts,  on  account  of  inadequate 
consideration,  the  ground  is  fraud  arising  from  gross  inequality. 
Unless  the  inequality  does  of  itself  ex  evideniia  rerum^  prove 
fraud,  the  rule  is,  says  Ch.  B.  Macdonald,  1  Wightwick,  109, 
that  inadequacy  by  itself  has  not  the  weight  suggested.  If, 
indeed,  advantage  be  taken  on  either  side  of  the  ignorance  or 
distress  of  the  other,  it  affords  a  new  and  distinct  ground,  not 
applicable  to  this  case,  and  a  very  great  inadequacy  may  form 
a  presumption  of  oppression:  1  Wightwick,  28,  29;  8  Yes.  &  B. 
117.  Dealing  with  young  heirs,  and  for  reversionary  interests, 
is  also  watched  with  the  utmost  jealousy,  and  constitutes  a  par- 
ticular class  of  cases,  forming  another  exception  to  the  general 
rule  that  for  mere  inadequacy  of  price  a  contract  is  not  to  be 
set  aside:  Ewms  v.  Peacock,  16  Yes.  jun.  612;  Oowland  v.  D€ 
Farut,  17  Id.  20. 

So  leases  of  charity  estates  will  be  set  aside  for  an  under* 
value,  if  considerable,  though  there  be  no  imputation  of  fraud 
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on  grounds  peculiar  to  that  trast:  18  Yee.  jun.  815.    But  none 
of  those  exceptions  to  the  general  rale  apply  to  this  case.  Here- 
is  no  imputation  on  the  character  of  the  parties,  and  there  is  no 
appearance  of  undue  means  or  influence,  or  of  the  practice  of 
any  kind  of  imposition.    The  most  that  can  be  said  is,  that  the 
property  would  have  been  vastly  moie  productive  if  the  ezecu* 
tor  had  taken  more  pains  to  ascertain  the  title,  and  had  made 
the  sales  in  small  parcels^  and  to  settiers  upon  credit.    As  the 
property  was  situated  at  the  time  of  the  sale,  I  do  not  beliere, 
from  any  proof  in  the  case,  that  the  land  could  haTe  been  sold 
at  that  time,  in  one  entire  parcel,  at  a  better  price.    The  testi- 
mony of  John  Lawrence  and  of  Samuel  Biker,  jun.,  serve  to 
confinn  me  in  this  opinion.    l4ie  land  at  that  time  was,  in  gen- 
eral, heavily  incumbered  with  adverse  claims  and  pretensions. 
The  former  acting  executors,  who  were  then  dead,  and  whose 
representatives  are  among  those  who  are  now  seeking  to  im- 
peach the  sale,  had  suffered  all  this  residuary  estate  to  lie  unre> 
garded  for  upwards  of  twenty  years,  and  adverse  possessions 
were  fast  closing  upon  the  Franklin  tiUe.    These  possessions 
(I  speak  now  of  the  Cheny  valley  lands,  and  which,  indeed,  are 
the  only  lands  of  much  moment  in  the  case)  were  generally  held 
under  a  contract  made  in  1786  by  Ool.  Corsa,  as  assumed  agent 
of  the  executors,  and  whose  agency  and  contract  the  executoxB, 
or  one  of  them,  had  ratified.    By  this  contract  the  settlers  were 
to  be  paid  for  their  improvements  if  they  did  not  purchase. 
This  claim  was  a  great  incumbrance  on  the  titie.    It  is  well 
known  that  improvements  made  by  settlers  are  generally  valued 
quite  high;  and  it  is  in  proof  in  this  case  that  such  claims 
exceed  in  many  instances  the  value  of  the  land  at  the  time  the 
settlement  was  made.    I  do  not  perceive,  from  my  present  view 
of  the  claim  under  Col.  Corsa  as  shown  by  proof  here,  but  thai 
it  might  have  been  established  in  equity,  if  the  application  had 
been  made  in  time.    There  were  likewise  defects  in  the  chain  of 
title,  which  had  excited  a  general  distrust  of  its  validity;  and 
this  titie  was  not  made  complete  until  the  discoveiy  of  the  re- 
lease of  the  original  patentees  to  Dubois,  some  time  after  the 
sale  in  question.    It  was  found  in  the  possession  of  William 
North;  and  as  the  former  executors  knew  nothing  of  this  paper, 
Mrs.  Osgood  had  good  reason  to  presume  that  it  was  irretrievably 
lost.    GOiere  is  no  doubt  this  estate  has  suffered  greatiy  by  n^- 
ligence,  but  it  was  a  negligence  of  twenty  years*  standings 
imputaUe  in  a  great  degree  to  the  two  former  executors,  who 
had  the  sole  management  of  the  trust. 
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These  difficulties  in  the  way  of  title  haye  been  jnstlj  and 
stronglj  uiged  to  show  that  the  price  is  not  to  be  charged  with 
inadequacy,  under  all  the  droumstanoes  of  the  case.  Landa  in 
inch  a  situation  haye  no  detenninate  yiedue,  and  they  are  not  to 
be  estimated  by  the  price  of  improyed  farms  or  lots  which  haye 
adeartitieand  may  yield  a  known  and  steady  rent.  Acci- 
dental subsequent  adyantage  made  of  a  bargain  is  nothing, 
according  to  Lord  Eldon:  Coten  y.  I^reoatkick,  9  Yes.  jun.  246. 
If  we  were  to  take  snch  a  ground,  eveiy  transaction  of  this  kind 
would  come  into  a  court  of  equity.  The  purchasers  in  this  case 
immediately  bestowed  the  utmost  dilligence  to  assert  their  title 
and  recoyer  the  lands,  and  by  the  fortunate  discoyeiy  of  title 
deeds  and  by  still  more  fortunate  suits  and  negotiations,  they 
must  haye  been  able  to  ayoid  the  statute  of  limitations  and  to 
escape  the  embarrassment  of  the  claim  for  improyements,  and 
haye  turned  their  speculation  to  great  adyantage.  I  see  nothing 
unusual  in  this,  nor  anythixig  censurable  on  the  part  of  the 
purchasers,  and  the  suit  as  against  them  ought  to  be  dismissed, 
with  costs. 

I  have  confined  my  attention  solely  to  the  circumstance  of 
inadequaiT'  of  price,  because  no  other  was  stated  or  urged  by 
the  counsel,  and  no  other  has  occurred  to  me  as  eridence  of 
fraud.  The  only  question  of  any  serious  doubt  in  the  whole 
case  is,  whether  there  was  not  a  want  of  attention  and  yigillmce 
on  the  part  of  Mrs.  Osgood,  amounting  to  a  breach  of  trust,  so 
as  to  render  her  representatives  chargeable  beyond  the  moneys 
actually  received.  I  think,  upon  the  whole,  this  would  be  too 
rigorous  a  conclusion.  A  court  of  equity,  according  to  the  lord 
keeper,  in  Palmer  v.  J<me8, 1  Yem.  144,  neyer  charges  a  trustee 
with  imaginary  values  or  with  more  than  he  has  received,  unless 
the  proof  be  very  strong  of  supine  negligence.  Lord  Thurlow 
said  it  mast  amount  to  a  case  of  willful  default:  1  Yes.  jun.  193. 
Mrs.  Osgood  had  an  interest  of  one  eighth  in  this  residuary 
estate,  and  though  the  sale  was  to  her  two  sons-in-law,  yet  she 
had  children  living  by  her  second  husband,  Mr.  Osgood;  and 
she  and  her  husband  never  could  have  made  an  intentional  sac- 
rifice of  that  estate,  because  it  would  have  been  sacrificing  their 
own  interest  and  that  of  their  other  children.  In  that  sale,  then, 
it  may  be  said  they  took  the  same  care  of  the  interest  of  others 
as  of  their  own.  There  were  many  considerations  that  might 
have  had  a  rational  and  powerful  influence  on  the  minds  of  Mr. 
and  Mrs.  Osgood.  This  estate  had  been  for  more  than  twenty 
years  under  the  sole  care  and  management  of  the  other  execu- 
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tors,  who  were  equally  legatees,  and  who  had  suffered  the  estate 
to  fall  into  min.  The  title  was  handed  over  to  Mrs.  Osgood  in 
an  embarrassed  and  doubtful  state,  and  a  very  considerable  part 
of  the  claim  under  the  testator  was  null  and  Toid.  This  was  the 
ease  with  the  Waywayanda  claim  and  with  the  lands  in  Greene 
County,  and  most  of  the  lands  in  Vermont.  The  only  valuable 
property  was  the  Oherzy  Valley  lands,  and  they  were  coyered 
with  adverse  possessions,  and  with  settlers  with  burdensome 
claims  for  improvements.  What  was  the  executor  to  do  t  To 
undertake  to  recover  these  lands  might  lead  to  great  expense, 
which  would  eat  up  the  value  of  the  estate.  They  aver  in  their 
answer  that  they  deemed  it  best  for  the  interests  of  the  legatees 
to  sell  at  once  the  whole  estate  for  the  best  price  that  could  be 
obtained,  and  there  is  no  reason  to  doubt  the  sincerity  of  this 
allegation.  Whether  that  was  or  was  not  the  most  advisable 
course,  under  the  then  existing  circumstances  was  a  difficult 
question,  on  which  intelligent  and  prudent  men  might  differ. 
I  do  not  think  that  I  am  bound  by  any  principles  in  this  court 
to  deal  so  hardly  with  Osgood  and  his  wife  as  to  make  either  of 
them  responsible  as  trustees  for  an  error  of  judgment,  and  I 
shall,  therefore,  not  hold  them  answerable  beyond  the  amount 
of  the  sale. 

In  arriving  at  this  conclusion,  I  have  been  much  governed  fay 
a  view  of  the  peculiar  situation  of  the  property  when  the  trust 
was  assumed  by  Mrs.  Osgood,  and  of  the  desperate  condition  to 
which  it  was  reduced  by  the  folly  and  negligence  of  the  former 
executors,  and  the  tacit  acquiescence  of  all  parties  in  interest. 
The  case  would  have  been  very  different,  if  she  had  been  an 
acting  executrix  from  the  beginning.  To  exact  of  her  a  respon- 
sibility for  the  defaults  of  others,  would  be  unjust.  When  she 
assumed  the  trust,  in  1807,  she  was  under  the  necessity  of  com« 
mencing,  at  once,  a  series  of  extraordinary  efforts,  and  of  ex- 
pensive litigation,  sufficient  to  strike  ordinary  minds  vdth 
dismay,  or  of  closing  the  concern  of  the  administration  of  the 
estate  by  bringing  the  whole  interest  to  market.  There  was  no 
time  for  delay.  One  course  or  the  other  must  have  been  pur- 
sued immediately,  or  the  property  abandoned  forever.  If  she 
did  not  elect  the  most  judicious  course  for  the  interest  of  the 
trust,  she  elected  the  other,  with  the  best  advice  of  her  husband, 
and  in  perfect  good  faith.  Of  this  there  is  no  doubt.  I  cannot 
but  think  that  the  charge  of  an  abuse  of  discretion  does  not 
come  with  great  weight  or  equity  from  cestuis  que  truai,  who  are 
partly  representatives  of  the  former  trustees,  all  of  whom  havs 
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been  silent  spectaton  of  the  manner  in  whieh  the  f  onner  tmatees 
had  conducted. 

I  shall  accordingly  decree,  that  the  bill  against  the  purchasers 
be  dismissed  with  costs,  and  that  the  usual  reference  be  made 
to  a  master  to  take  and  state  an  account  between  the  representa- 
tiTes  of  Mr.  and  Mrs.  Osgood,  as  executrix,  on  the  one  part,  and 
the  respective  claimants  of  the  residuary  estate  of  W.  Franklin, 
deceased,  on  the  other,  in  taking  which  account,  the  estate  of 
Mrs.  Osgood  is  to  be  charged  with  the  actual  amount  of  sales 
and  other  moneys  received,  and  no  more,  and  the  executors  of 
John,  Thomas  and  Samuel  Franklin,  deceased,  to  be  chaiged 
with  the  debts  due  from  their  testators  respectively,  to  the  estate 
of  Walter  Franklin,  deceased,  and  the  question  of  costs,  and  all 
other  questions,  to  be,  in  the  meantime,  reserved. 

Decree  accordingly. 

Affinnad  under  the  title  of  FranJUm  v.  O^goad^  14  Johns.  527,  Tbampmmt 
C.  J.,  diMenting.  PUttt,  J.,  delivering  the  opinion  of  the  minority  of  the 
court,  oomments  with  approyal  upon  the  omo  of  Zebaeh  v.  Smiik,  8  Bin.  09 
[5  Am.  Deo.  352]. 

Whxh  Powxb  Subvivis.— In  PeUr  v.  Beoerly^  10  Peten^  563,  the  oonrt 
My:  "Where  there  is  a  trust  ohai^ged  npon  the  ezeontors  in  the  direction  to 
them  in  the  diepoeition  of  the  proceedg»  it  ia  the  settled  doctrine  of  oonrte  ef 
chAncery,  that  the  tnut  does  not  become  extinct  by  the  death  of  one  of  the 
trustees.  It  will  be  continued  in  the  survivors,  and  not  be  permitted,  in 
any  event,  to  fail  for  want  of  a  trustee.  This  is  the  doctrine  of  Chancellor 
Kent  in  the  case  of  Franklin  v.  Osgood,  2  Johns.  Oh.  19,  and  cases  there 
cited;  and  is  in  accordance  with  numerous  decisions  in  the  English  courts.'* 
The  doctrine  of  the  principal  case  on  this  subject  of  the  survivorship  of 
powers,  is  noticed  and  approved  in  Dartmouth  College  v.  Woodward,  4 
Wheat.  699;  Sohierv.  WUliama,  1  Curtis, 488;  Taylorv.  Benham,6B.ow.XJ. 
S.  269.  It  does  not  seem  to  be  fully  accepted  by  Cowen,  J.,  in  Bloomer  y. 
Waldron,  3  Hill,  365.  See  on  this  point  the  note  to  Bergen  v.  Bennett,  2  Am. 
Dec.  291. 

LfADSQcrAXB  CoNBTOXBATioN  AS  GBoum)  voB  Rmoiasioir. — ^In  JenkiM  v. 
Wmetem,  8  Biss.  137,  the  court  says  that,  upon  this  subject,  "the  rule 
is  well  stated  by  Chancellor  Kent,  in  Osgood  v.  Fraiddhi,*'  quoting  the 
language  of  the  principal  case.  The  case  is  also  cited  upon  this  point  in 
Seymour  v.  DeUmcy,  3  Cow.  516;  Mann  v.  Eekford^a  Executore,  15  Wend.  520; 
Parmelee  v.  Cameron,  41  N.  Y.  396;  ^argrofv,  Muir,  57  Id.  158;  MeArtee 
V.  Engart,  13  HL  242;  Holmes  v.  Holmes,  1  Sawy.  104;  Warner  v.  Daniels,  1 
Wood,  ft  M.  110;  Lee  v.  Ktrby,  104  Mass.  428.  Chief  Justice  Savage,  in 
Seytnour  ▼.  Delancy,  supra,  collects  and  comments  upon  the  cases  upon  this 
subject.  In  Bowen  v.  Waters,  2  Paine,  9,  the  distinction  made  in  the  princi- 
pal case  as  to  whether  the  appUcation  is  for  rescission  or  for  specific  perform* 
ance  of  the  contract,  is  noticed  with  approval 
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Ga&dneb  v.  Newbubgh. 

AaamT  Waxie-ooub8I,  Biohxb  to.— An  ownar  of  land  has  » leigd  n^  to 
the  lue  of  a  strMun  of  wttter  which  hai  flowed  thzoiigjh  it  hnmamoffial|y, 
and  tha  violatian  of  laoh  right  la  a  priyate  noiaanoa. 

DZTiBaioir  ow  Sibbaii—- Equxtt  JmuBmcrnov.— A  court  d  oqait^  haa  jnria- 
diotion  by  injanotion  to  prevent  the  diyeraion  of  a  atream  d  water 
flowing  through  the  p]aintifl*a  land,  althonc^  he  may  hara  a  remedy  at 
law. 

Takxsq  Vbiyxte  Fborbtt  lOB  PuBLio  UnL— The  If^gialatnra  haa  no  power 
to  take  prirate  property  for  public  naea»  without  proridiog  lor  pieviooa 
oompenaatifln  to  the  owner. 

Bau — DivEBToro  Watkb  to  Towv.  — Where  a  atatote  anthoriaad  the 
tnwteea  of  a  town  to  enter  npon  the  landa  of  an  adjoining  propaetor, 
and  take  water  by  oonduita  from  a  spring  thereon,  upon  making  com- 
penaation  to  anoh  proprietor,  bat  omitted  to  provide  for  compenaation  to 
the  owners  of  adjacent  landa  throngih  which  the  atream  ran,  which  waa 
thereby  diverted,  the  court  granted  an  injunction  against  the  divenaon 
of  auch  stream,  until  compensation  should  be  made  to  the  owners  of  anch 
adjacent  landa. 

Bill  for  an  injunction  against  the  tmstees  of  the  town  of 
Newborgh  to  preyent  the  diyersion  of  a  stream  of  water  flowing 
tjirough  die  plaintiff's  land.  From  the  bill  and  accompanying 
affidayits,  it  appeared  that  the  plaintiff  was  the  owner  of  a  tract 
of  land  near  the  town  of  Newborgh,  throogh  which  a  stream 
of  water  had  been  accustomed  to  run  from  time  immemorial, 
from  a  spring  on  the  farm  of  Hasbrouck,  one  of  the  defendants. 
This  stream  was  yery  yaluable  to  the  plaintiff,  supplying  him 
with  water  for  his  cattle  and  for  purposes  of  irrigation,  as  well 
as  for  various  domestic  and  economical  uses,  etc.  On  the  twen- 
ty-seventh of  March,  1809,  the  trustees  of  the  town  obtained  an 
act  of  the  legislature,  authorizing  them  to  go  upon  lands  ad- 
jacent to  the  town,  upon  which  there  were  springs  of  water  and 
upon  making  compensation  to  the  owners  of  such  springs  to 
conduct  water  therefrom  in  pipes  for  the  use  of  the  town.  The 
act  made  no  provision  for  compensation  to  those  through  whose 
lands  the  streams  of  water  from  such  springs  had  been  accus- 
tomed to  run.  Pursuant  to  this  act  the  trustees  obtained  leaye 
from  Hasbrouck  to  take  water  from  his  spring.  They  applied 
to  the  plaintiff  also  for  his  consent  to  the  diyersion  of  the 
stream  running  from  the  spring  and  tendered  him  a  small  com- 
pensation, but  he  refused  to  accept  it,  or  to  allow  the  stream  to 
be  diyerted.  The  bill  charged,  howeyer,  that  the  trustees,  not- 
withstanding the  plaintiff's  refusal,  had  begun  the  construotion 
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of  a  conduit  from  the  spring  on  Hasfaiouck's  land,  which  would 
J&vett  the  greater  part,  if  not  all,  of  the  stream  from  the  plaint- 
iff's farm,  and  leaTe  him  without  a  sufficient  supply  of  water  in 
4he  dry  season. 

Burr  and  J.  V.  N.  Taieu,  for  the 


KsHT,  Chancellor.  The  statutes  under  which  the  trustees  of 
the  Tillage  of  Newbuigh  are  proceeding,  sees.  82,  c.  119, 
makes  adequate  proTiaion  for  the  party  injured  by  the  laying  of 
the  conduits  through  his  land,  and  also  affords  security  to  the 
owner  of  the  spring  or  springs  from  whence  the  water  is  to  be 
taken.  But  there  is  no  provision  for  maViTig  compensation  to 
the  plaintiff,  through  whose  land  the  water  issuing  from  the 
spring  has  been  accustomed  to  flow.  The  bill  charges  that  the 
trustees  are  preparing  to  diyert  from  the  plaintiff's  land  the 
whole,  or  the  most  part  of  the  stream,  for  the  purpose  of  sup- 
plying the  Tillage.  The  plaintiff's  right  to  the  use  of  the  water 
is  as  Talid  in  law,  and  as  useful  to  him,  as  the  rights  of  others 
who  are  indemnified  or  protected  by  the  statute;  and  he  ought 
not  to  be  deprived  of  it,  and  we  cannot  suppose  it  was  intended 
he  should  be  deprived  of  it,  without  his  consent,  or  without 
making  him  a  just  compensation.  The  act  is  unintentionally 
defective  in  not  providing  for  his  case,  and  it  ought  not  to  be 
enforced,  and  it  was  not  intended  to  be  enforced,  until  such 
provision  should  be  made. 

It  is  a  clear  principle  in  law,  that  the  owner  of  land  is  en« 
titled  to  the  use  of  a  stream  of  water  which  has  been  acous* 
tomed,  from  time  immemorial,  to  flow  through  it,  and  the  law 
gives  him  ample  remedy  for  the  violation  of  this  right.  To 
divert  or  obstruct  a  water-course  is  a  private  nuisance;  and  the 
books  are  full  of  cases  and  decisions  asserting  the  right  and 
affording  the  remedy:  F.  N.  B.  184;  Moore  v.  Browne ^  Byov» 
S19  h;  LuUrd's  case,  4  Oo.  86;  Glynne  v.  NichoU,  Comb.  48;  2 
Show.  507;  Pricbman  v.  Trip,  Comb.  231. 

The  court  of  chancery  has  also  a  concurrent  jurisdiction,  by 
injunction,  equally  clear  and  well  established,  in  these  cases  ol 
private  nuisance.  Without  noticing  nuisances  arising  from 
other  causes,  we  have  many  cases  of  the  application  of  equity 
powers  on  this  very  subject  of  diverting  streams.  In  Finch  v. 
Res^bridger,  2  Yem.  890,  the  lord  keeper  held,  that  after  a  long 
enjoyment  of  a  water-course  running  to  a  house  and  garden, 
through  the  ground  of  another,  a  right  was  to  be  presumed,  un- 
less disproved  by  the  other  side,  and  the  plaintiff  was  quieted 
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in  his  enjoyment  by  injunction.  So  again  in  Bush  v.  West/em, 
Prec.  in  Cb.  530,  a  plaintiff  who  had  been  in  poesessiony  for  a 
long  tune,  of  a  water-course,  was  quieted  by  injunction,  against 
the  interruption  of  the  defendant,  who  had  diTerted  it»  though 
the  plaintiff  had  not  established  his  right  at  law,  and  the  court 
said  such  bills  were  usual.  These  cases  show  the  ancient  and 
established  jurisdiction  of  this  court;  and  the  foundation  of 
that  jurisdiction  is  the  necessity  of  a  preyentive  remedy  when 
great  and  immediate  mischief  or  material  injury  would  arise  U> 
the  comfort  and  useful  enjoyment  of  property.  The  interfer- 
ence rests  on  the  principle  of  a  clear  and  certain  right  to  the 
enjoyment  of  the  subject  in  question,  and  an  injurious  inter* 
ruption  of  that  right,  which,  upon  just  and  equitable  grounds^ 
ought  to  be  prevented:  1  Yem.  120;  East  India  Co.  t.  Sandffs, 
Id.  127;  EtOsT.  University  of  Oxford,  Id.  276;  1  Yes.  476;  2 
Id.  414;  Whitchurch  t.  Hide,  2  Atk.  891;  2  Yes.  468;  Attorney- 
generals.  Nichol,  16  Yes.  jun.  888. 

In  the  application  of  the  general  doctrines  of  the  court  to 
this  case,  it  appears  to  me  to  be  proper  and  necessary  that  the 
preventiye  remedy  be  applied.  There  is  no  need,  from  what 
at  present  appears,  of  sending  the  plaintiff  to  law  to  have  his  title 
first  established.  His  right  to  the  use  of  the  stream  is  one  which 
has  been  immemorially  enjoyed,  and  of  which  he  is  now  in  the 
actual  possossion.  The  trustees  set  up  no  other  right  to  the 
stream  (assuming,  for  the  present,  the  charges  in  the  bill)  than 
what  is  derived  from  the  authority  of  the  statute;  and  if  they 
are  suffered  to  proceed  and  divert  the  stream,  or  the  most  essen- 
tial part  of  it,  the  plaintiff  would  receive  immediate  and  great 
injury,  by  the  suspension  of  all  those  works  on  his  land  which 
are  set  in  operation  by  the  water.  In  addition  to  this,  be  will 
lose  the  comfort  and  use  of  the  stream  for  farming  and  domestic 
purposes;  and,  besides,  it  must  be  painful  to  any  one  to  be  de- 
prived, at  once,  of  the  enjoyment  of  a  stream  which  he  has  been 
accustomed  always  to  see  flowing  by  the  door  of  his  dwelling. 
A  right  to  a  stream  of  water  is  as  sacred  as  a  right  to  the  soil 
over  which  it  flows.  It  is  a  part  of  the  freehold  of  which  no 
man  can  be  disseised  ''  but  by  lawful  judgment  of  his  peers,  or 
by  due  process  of  law."  This  is  an  ancient  and  fundamental 
maxim  of  common  right  to  be  found  in  Magna  Oharta,  and 
which  the  legislature  has  incorporated  into  an  act  declaratory  of 
the  rights  of  the  citizens  of  this  state:  Laws,  sess.  10,  c.  1. 

I  have  intimated  that  the  statute  does  not  deprive  the  plaint- 
iff of  the  use  of  the  stream,  until  recompense  be  made.    He 
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would  be  entitled  to  his  action  at  law  for  the  intermption  of 
bis  right,  and  all  his  remedies  at  law  and  in  this  court  remain 
equally  in  force.  Bat  I  am  not  to  be  understood  as  denying  a 
competent  power  in  the  legislature  to  take  private  property  for 
necessazy  or  useful  public  purposes;  and,  perhaps,  even  for  the 
purposes  specified  in  the  act  on  which  thi|si  case  arises.  But  to 
render  the  exercise  of  the  power  valid,  a  fair  compensation 
must,  in  all  cases,  be  previously  made  to  the  individuals  affected, 
under  some  equitable  assessment  to  be  provided  by  law.  This 
is  a  necessary  qualification  accompanying  the  exercise  of  l^gis* 
lative  power,  in  taking  private  property  for  public  uses;  the 
limitation  is  admitted  by  the  soundest  authorities,  and  is 
adopted  by  all  temperate  and  civilized  governments,  from  a 
deep  and  universal  sense  of  its  justice^ 

Grotius,  De  Jur.  B.  &  P.,  b.  8,  c.  14,  s.  7,  Puffendorf,  De 
Jur.  Nai.  el  Oeni.,  b.  8,  o.-4,  s.  7,  and  Bynkershoek  QucBd. 
Jur.  Fub.,  b.  2,  c.  15,  when  speaking  of  the  eminent  domain 
of  the  sovereign,  admit  that  private  property  may  be  taken  for 
public  uses,  when  public  neoessify  or  utility  requires  it;  but 
they  all  lay  it  down  as  a  clear  principle  of  natural  equiiy  that 
the  individual  whose  property  is  thus  sacrificed  must  be  indem- 
nified. The  last  of  those  jurists  insists,  that  private  properly 
cannot  be  taken  on  any  terms  without  consent  of  the  owner 
for  purposes  of  public  ornament  or  pleasure;  and  he  mentions 
an  instance  in  which  the  Soman  senate  refused  to  allow  the 
pnetors  to  carry  an  aqueduct  through  the  farm  of  an  individual 
against  his  consent,  when  intended  merely  for  ornament.  The 
sense  and  practice  of  the  English  government  are  equally  ex-< 
plicit  on  this  point.  Private  property  cannot  be  violated  in  any 
case,  or  by  any  set  of  men,  or  for  any  public  purpose,  without 
the  interposition  of  the  legislature.  And  how  does  the  legisla* 
ture  interpose  and  compel?  "Not,"  says  Blackstone,  1  Com. 
139,  **  by  absolutely  stripping  the  subject  of  his  property  in  an 
arbitrary  manner,  but  by  giving  him  a  full  indemnification  and 
equivalent  for  the  injury  thereby  sustained.  The  public  is  now 
considered  as  an  individual  treating  with  an  individual  for  an 
exchange.  All  that  the  legislature  does  is  to  oblige  the  owner 
to  alienate  his  possessions  for  a  reasonable  price;  and  even  this 
is  an  exertion  of  power  which  the  legislature  indulges  with  cau- 
tion,  and  which  nothing  but  the  legislature  can  perform.'* 

I  may  go  further  and  show  that  this  inviolability  of  private 
property,  even  as  it  respects  the  acts  and  wants  of  the  state, 
unless  a  just  indemnity  be  afforded,  has  excited  so  much  inter** 
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est,  and  been  deemed  of  such  importance,  that  it  has  f zeqnentlj 
been  made  the  subject  of  an  express  and  fundamental  article  of 
right  in  the  constitution  of  goYemment.  Such  an  article  ia  to 
be  seen  in  the  bill  of  rights  annexed  to  the  constitutions  of  the 
states  of  Pennsylvania,  Delaware  and  Ohio;  and  it  has  been 
incorporated  in  some  of  the  vrritten  constitutions  adopted  in 
Europe  (constitutional  charter  of  Louis  XVIII.,  and  the  ephem** 
eral,  but  very  elaborately  drawn,  constitution  de  la  BepubHqua 
Francaise  of  1795).  But  what  is  of  higher  authority,  and  ia 
absolutely  decisive  of  the  sense  of  the  people  of  this  country,  it 
is  made  a  part  of  the  constitution  of  the  United  States,  *'  that 
private  property  shall  not  be  taken  for  public  use,  without  just 
compensation."  I  feel  myself,  therefore,  not  only  authorised, 
but  bound  to  conclude,  that  a  provision  for  compensation  ia  an 
indispensable  attendant  on  the  due  and  constitutional  exercise 
of  the  power  of  depriving  an  individual  of  his  property;  and  I 
am  persuaded  that  the  legislature  never  intended,  by  the  act  in 
question,  to  violate  or  interfere  with  this  great  and  sacred  prin« 
ciple  of  private  right.  This  is  evident  from  the  care  which  this 
act  bestows  on  the  rights  of  the  owners  of  the  spring,  and  of 
the  lands  through  which  the  conduits  are  to  pass.  These  are 
the  only  cases  in  which  the  legislature  contemplated  or  intended 
that  the  act  could  or  should  interfere  with  private  right,  and  in 
these  cases  due  provision  is  made  for  its  protection,  or  for  com- 
pensation. There  is  no  reason  why  the  rights  of  the  plaintifi 
should  not  have  the  same  protection  as  the  rights  of  his  neigh- 
bors; and  the  necessity  of  a  provision  for  his  case  could  not 
have  occurred,  or  it  doubtless  would  have  been  inserted.  Until, 
then,  some  provision  be  made  for  affording  him  compensation, 
it  would  be  unjust,  and  contrary  to  the  first  principles  of  gov- 
ernment, and  equally  contraiy  to  the  intention  of  this  statute, 
to  take  from  the  plaintiff  his  undoubted  and  prescriptiye  right 
to  the  use  and  enjoyment  of  the  stream  of  water. 

In  the  case  of  Agar  v.  The  BegenJU^  Canal  Company^  Cooper's 
Eq.  B.  77,  an  injunction  was  granted  on  filing  a  bill  supported 
by  affidavit,  restraining  defendants  acting  under  a  private  act 
of  parliament  from  cutting  a  canal  through  the  land  of  the 
plaintiff  in  a  line  and  mode  not  supposed  to  be  within  the  au« 
thority  of  the  statute.  I  shall  accordingly  upon  the  facta 
charged  in  the  bill,  and  supported  by  affidavits,  as  a  measure 
immediately  necessary  to  prevent  impending  injury,  allow  the 
injunction,  and  wait  for  the  answer  to  see  whether  the  merits  of 
the  case  will  be  varied. 

Injunction  granted. 
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Profkbtt  IK  Watdl— The  right  to  the  oae  of  water  is  a  rigjlit  of  prop. 
erty  depending  on  the  ownership  of  the  land  over  which  the  water  flows* 
and  is  very  readily  deduced  from  the  principle  well  established  in  onrlaw 
that  one  who  owns  the  soil  owns  from  the  center  of  the  earth  to  the  heavens, 
as  expressed  in.the  weU  known  maxim,  **Ct^u8  eH  tohtm  efus  uaque  ad  ecBlum, 
rf  ad  ir^emos,'*  It  has  been  sometimes  asserfced  that  water  should  be  re- 
garded as  air,  pubUd  Juris,  and  that  it  shonld  not,  therefore,  be  capable  of 
exclusive  appropriation,  or  become  the  subject  of  a  private  right.  Black- 
atone  is  supposed  to  give  countenance  to  this  idea:  2  Com.  14.  But  the  dis- 
tinction, he  claimed,  is  a  good  one,  and  is  now  recognised,  by  all  who  re- 
gard it  in  the  naturo  of  property;  it  is,  that  a  right  to  the  use  of  running 
water,  or  a  right  of  property  in  it*  is  not  quite  as  exclusive  or  as  extensive  as 
a  right  of  property  in  land  or  in  chattels.  It  is  a  qualified  right;  a  right 
which  mnst  be  reasonable,  and  with  a  regard  to  the  rights  of  other  riparian 
owners.  This  right  is  limited  by  the  rule  expressed  in  the  m>^-T»  "Aqua 
atrrU €t debet currere ui ewrrtre wlebaL"  Thenaturo  and  foundation  of  the 
right  is  weU  set  forth  in  AngeU  on  Water-courses,  sec  5,  whero  he  says* 
"The  right  of  private  property  in  a  water-course  is  derived  as  a  corporeal 
right  or  hereditament  from  or  is  embraced  by  the  ownership  of  the  soil  over 
whichit  naturally  passes.  The  well  known  maxim,  eujua  eat  solum  ^U8 en 
ftSTMe  cufccBttim  inculcates  that  land  in  its  l^gal  signification  has  an  indefinite 
extent  upwards,  and  therefore  it  is  that  a  grant  of  it  conveys  to  the  grantee 
not  only  the  'field'  or  the  'meadow,*  but  aU  growing  timber  and  water 
standing  and  being  thereupon,  and  a  stream  of  water  is  theraforo  as  much 
the  property  of  the  owner  of  the  soil  over  which  it  passes,  as  the  stones 
scattered  over  it." 

The  same  exposition  of  the  rij^t  is  well  exprened  in  Cary  v.  Daniela,  5 
Met.  236,  by  Wilde,  J.,  who  says:  "The  rij^t  which  a  party  has  to  the  we  of 
water  flowing  over  his  own  land  ib  undoubtedly  identifled  with  the  realty 
and  i»  a  real  or  corporeal  hereditament,  and  an  easement,  or  a  predial  servioe 
as  defined  by  the  dvil  law.  And  it  is  immaterial  whether  the  water-course 
be  natural  or  artificial;  or  whether  the  right  is  derived  eajwrs  noftirte  or  by 
grant  or  prescription.''  The  assertion  made  in  some  cases,  that  a  riparian 
4ywner  has  no  property  in  the  water  itself,  but  merely  a  simple  usufruct  as  it 
passes  along;  is  mislesding;  for  if  carried  out  in  its  logical  consequences,  it 
would  foUow  that  the  owner  of  land,  who  does  not  make  use  of  a  stream  flow- 
ing  through  it,  would  not  have  his  rights  materially  infringed  in  case  the 
water  was  diverted  or  diminished  by  another.  This  doctrine  is  admirably 
controverted  in  an  able  opinion  by  Lewis,  C.  J.,  in  Vansiekley.  Haines,  7Nev 
24a  Speaking  of  thenaturoof  the  right*  he  says:  "  We  do  not  wish  to  be 
vndarrtood  assaying  that  there  is  such  an  absolute  property  in  the  water  that 
the  whole  stream  may  be  destroyed  by  a  riparian  proprietor,  so  that  others  be- 
low him  wiU  be  deprived  of  it;  but  that  it  is  an  incident  of  his  land  to  the 

extent  that  he  has  the  right  to  have  it  continue  to  flow  in  its  natural  course, 
subject  to  such  changes  only  as  may  be  occasioned  by  such  use  of  it  as  the 
^Z  fV^  ^  "^"^  proprietors  to  make,  as  it  passes  along,  and  which 
will  be  hereafter  more  fully  explained.  In  this  sense  only  is  the  right  to  be 
understood,  when  spoken  of  in  the  authorities  about  to  be  quoted." 

Further  on  hesays:  "The  whole  argument  on  this  point  evidently  oririnates 
out  of  an  utter  misunderstanding  of  what  is  meant  by  the  court,  whwiit  is 
said  that  the  riparian  proprietor  'has  no  property  in  the  water  itself,  but 
simply  a  usufruct  while  it  passes  along.'  The  very  reason  given  for  this 
cUtement  shows  that  the  riparian  proprietor  has  a  right  beyond  that  which 
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IB  claimed  by  oonnsol;  it  is  fhis:  that  aa  each  proprietor  haa  a  right  to  th« 
flow  of  the  atream  thnm^^  hia  land  aa  it  waa  wont  to^  aa  it  ia  the  «**""**« 
property  of  all  the  ownen  of  the  aoil  thron j^  which  it  paaaea,  no  one  of  then 
oan  have  anch  a  property  in  the  wateraa  will  entitle  him  to  oonaame  or  diyerl 
it  all  from  those  on  the  atream  below  him,  aa  he  might  do  if  he  had  an  abeo- 
Inte  property  in  the  water  itaelf ;  hence  the  ezpreanon  ao  often  need.  It  ia, 
however,  never  employed  aa  limiting  the  entire  right  of  the  riparian  proprietor 
to  the  mere  nae  of  water;  he  haa  another  rights  and  one  which  ia  vniwaally 
admitted:  that  ia  the  ri^t  to  have  the  atream  continne  to  flow  throng  his 
land,  irreapectiTe  of  whether  he  may  need  it  for  any  apeoial  porpoae  or  not. 
He  haa  the  right  to  the  natural  benefit  which  a  atream  affixrdi^  independent 
of  any  partionlar  nae^  for  the  fertility  which  ita  natural  flow  imparta  to  the 
■oil.  In  other  worda,  hia  right  haa  a  doaUe  aspect;  flzit  the  right  of  haviog 
the  oonxae  of  the  atream  oontinaed  through  hia  land,  which  ia  ahaolnte  and 
oomplete,  aa  agiunat  all  the  world;and,  secondly,  the  right  to  make  sncfa  nee 
of  the  water  aa  it  passea  throo^^  hia  land,  aa  will  not  damage  those  who  are 
located  on  the  same  stream,  and  are  entitled  to  eqnal  tights  with  himaell'* 
The  doctrine  of  a  property  in  water,  ia  here  clearly  stated  with  its  limitatioos, 
and  is  folly  supported  by  the  current  of  authorities.  At  one  time,  in  England, 
it  was  understood  that  there  must  be  some  substantial  damage  snfiered  by  a 
riparian  owner,  before  he  could  have  a  right  of  action  for  the  divenioo,  or 
diminution  of  water  running  through  hia  land|  and  if  he  made  no  bwMiflcaal 
use  of  it^  he  waa  not  damaged:  WUUama  y.  IfoWamf,  2  B.  ft  GL  008;  but 
Denman,  C.  J.,  in  concluding  hia  judgment  in  Mason  v.  Hitt,  3B.  ft  Ad.  3U^ 
says:  "It  must  not  be  conridered  aa  clear  that  an  occupier  of  land  may  not 
recover  for  the  loss  of  the  general  ben^  of  the  water,  without  a  spedal  use 
or  a  special  damage  ahown."  So,  in  Pugh  v.  If  Aeefer,  2  Dev.  ft  BaL  00^  it  ia 
held  that  every  riparian  proprietor  necessarily  and  at  all  times  is  uaing  tiie 
water  running  through  it^  if  in  no  other  manner,  in  the  fertility  it  imparts  to 
hia  land,  and  the  increase  in  the  value  of  it:  See  AngeU  on  Water>coafae% 
sec.  427;  3  Kent's  Com.  439;  EIUoUy.  FtUshJtmrgk  R,  IL,  lOCush.  193;  Johk- 
jofiv.  Jordan,  2Met  239;  DanU^.  Fuller,  12  Vt.  190;  CamingT.  TnfNaU 
Factory,  40  K.  Y.  191,  citing  the  principal  case;  TOoimmY.  6Mtt,82K.  H. 
90;  Shaml^er  v.  Coumeil  Grove  Co.  18  Kan.  24. 

An  ezoepticnal  right  to  running  water  ia  reoogniaed  in  the  Fscifio  statea 
and  teiritories  on  the  groimdof  a  policy  for  the  promotioikof  mining  indnatiy: 
Baeey  v.  OaUagher,  20  WalL  670L 

LnnTATiONS  ov  Right. — ^The  rule  generally  laid  down  to  detennine  the  ez« 
tent  of  the  ri^t  which  a  riparian  owner  haa  to  wa^  passing  throa|^  his 
land  ia  that  he  must  have  a  reasonable  use  of  it  for  irrigation  and  dooieatis 
purposes:  Snow  v.  Pareone,  28  Vt  459;  Bayee  v.  Waldron,  44  N.  BL  580; 
Springfield  v.  JETomt,  4  Allen,  494;  Davie  v.  OeteheO,  60  Me.  602;  OomU  v. 
Boeton  Duck  Co.,  13  Gray,  442;  PiUe  v.  Lancaster,  13  Met  156.  And  this 
reasonable  use  ia  a  question  of  fact:  Snow  v.  Parsons;  Hayes  v.  WaJdron, 
smpra.  The  exercise  of  the  right  and  its  limits  are  well  expressed  in  a  late 
case  in  Maryland,  Mayor  v.  Appdd,  42  Md.  442;  where  the  court  aay:  "The 
ri^t  of  every  riparian  owner  to  the  enjoyment  of  a  stream  of  running  water, 
in  its  natural  state,  in  flow,  quantity  and  quality,  is  too  well  established  to 
require  the  citation  of  authorities.  It  is  a  right  incident  and  appurtenant  to 
the  ownership  of  the  land  itself  and,  being  a  common  right,  it  follows  that 
every  proprietor  ia  bound  so  to  use  the  common  right  as  not  to  interfere  with 
an  equally  beneficial  enjoyment  of  it  by  others.  This  is  the  neoessary  result 
of  the  equality  of  right  among  all  the  proprietors  of  that  which  is  oommim  te 
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«]L  Am  sach  owner  he  has  the  ri^t  to  inaist  that  the  stream  snail  oontinQe 
to  ran  Mi  emren  ioldiai,  that  it  shall  oontume  to  flow  throo^  his  land  in 
its  Qsoal  quantity  at  its  natural  place,  and  at  its  usnal  heighti  Without  a 
grant  either  express  or  implied,  no  proprietor  has  the  right  to  obetroct, 
dimmish,  or  accelerate  the  impelling  force  of  a  stream  of  nmning  water.  Of 
eonrse  we  are  not  to  be  understood  as  meaning  there  can  be  no  diminntion  or 
increaie  of  the  flow  whatever,  for  that  would  be  to  deny  any  valuable  use  of 
it.  There  may  be,  and  there  must  be  allowed  to  all  of  that  which  is  common, 
a  reasonable  use,  and  such  a  use,  although  it  may,  to  some  extent,  <^»wiiniali 
the  quantity,  or  afiect  in  a  measure  the  flow  of  the  stream,  is  perfectly  con- 
sistent with  the  common  right.  The  limits  which  separate  the  lawful  from 
the  unlawful  use  of  a  stream,  it  may  be  difficult  to  define.  It  is,  in  fact,  im- 
possible to  lay  down  a  precise  rule  to  cover  aU  cases,  and  the  question  must 
be  determined  in  each  case,  taking  into  consideration  the  size  of  the  stream, 
the  velocity  of  the  cunent,  the  nature  of  the  banks,  the  character  of  the  eoil, 
and  a  variety  of  other  facta.  It  is  entirely  a  question  of  degree,  the  true  test 
being  whether  the  use  is  of  such  a  character  as  to  afifect  materially  the  equally 
ben^cial  use  of  the  stream  by  others. " 

Substantially  the  same  doctrine  is  held  in  a  late  English  case:  SwhuUm 
Water  Works  v.  WilU  Nav.  Co.,  7  H.  L.  697;  &  C,  14  Eng.  Bep.  86,  where 
Lord  Chancellor  Calms  says:  *'  Undoubtedly  the  lower  riparian  owner  is  en- 
titled to  the  accustomed  flow  of  the  water  for  the  ordinary  puiposes  for  which 
he  can  use  the  water,  that  is  quite  consistent  with  the  right  of  the  upper 
owner,  also,  to  use  the  water  for  all  ordinary  purposes,  namely  as  has  been 
said  cui  lavandum  et  ad  poUmdum^  whatever  portion  of  the  water  may  be 
thereby  exhausted,  and  may  cease  to  come  down  by  reason  of  that  use.  But 
further,  there  are  uses,  no  doubt,  to  which  the  water  may  be  put  by  the  up- 
per owner,  namely,  uses  connected  with  the  tenement  of  that  upper  owner. 
Under  certain  drcnmstanoes,  and  provided  no  material  injuiy  is  done,  the 
water  may  be  need  and  may  be  diverted  for  a  time  by  the  upper  owner  for 
the  purpose  of  irrigation.  That  may  well  be  done;  the  exhaustion  of  the 
wator  which  may  thereby  take  place  may  be  bo  inconsiderable  as  not  to  f onn 
•  subject  of  complaint  by  the  lower  owner,  and  the  water  may  be  restored 
after  the  object  of  irrigation  is  answered  in  a  volume  substsntmlly  equal  to 
that  in  which  it  passed  before.  Again,  it  may  well  be  that  there  may  be  a 
use  of  the  water  by  the  upper  owner  for,  I  will  say,  manufacturing  purposes, 
so  reasonable  that  no  just  complaint  can  be  made  upon  the  subject  by  the 
lower  owner.  Whether  such  a  use  in  any  particular  case  could  be  made  for 
manufacturing  purposes,  connected  with  the  upper  tenement  would,  I  appre- 
hend, depend  upon  whether  the  use  was  a  reasonable  use.  Whether  it  was  a 
reasonable  use  would  depend  at  all  events  in  some  degree,  on  the  magnitude 
of  the  stream  from  which  the  deduction  was  made  for  tftiis  puxpose  over  and 
above  the  ordinary  ose  of  the  water.** 

In  Acquaetanonk  Water  Co,  v. '  Watson,  in  the  court  of  appeals  of  New 
Jersey,  March,  1878  (see  Beporter,  voL  6,  p.  311),  it  is  said:  ''The  owner 
must  so  use  and  apply  the  water  as  to  work  no  material  injury  or  annoyance 
to  his  neighbor  below  him,  who  has  an  equal  right  to  the  subsequent  use  of 
the  same  water.  **  And  it  is  conceded  he  may  use  it  for  domestic,  agricultural 
and  manufacturing  purposes. 

To  work  an  injury,  therefore,  in  the  use  and  enjoyment  of  the  right  there 

must  be  a  substantial,  and  material  injury  to  the  right  of  a  co-riparian  owner: 

WJieatiey  v.  Chrisman,  24  Pa.  St  298;  EUioi  v.  FitcJtburg  ^.  /?.,  10  Cash.  191; 

Wadswwrth  v.  TiUotson,  15  Conn.  366;  GUUU  v.  Johnson,  30 Id.  180;  Chatfieli 
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V.  WUson,  81  Vt.  358;  Oerrish  v.  New  Market  Co.,  80  K.  H.  478;  DUUng  v. 
Murray^  6  Porter,  Ind.  324;  Union  Mining  Co.  v.  FerrUy  2  Sawyer,  178,  aa 
iostmotive  case,  where  the  elements  that  enter  into  an  inqniry  of  reaaonabla- 
dfle  are  well  atated.  It  has  been  held  in  England  that  a  riparian  proprietor 
has  a  right  to  the  ordinary  use  of  the  water  for  domestio  purposes,  whatever 
the  effect  upon  those  below  him:  Miner  ▼.  (Ttfouwr,  12  Moore  P.  C  131;  Nmt' 
tallv.  Braeewellf  L.  R.  2  Ex.  1. 

A  material  injury  has  been  held  to  result  to  a  riparian  owner,  where  aa* 
other  detained  the  water  certain  hours  each  day:  Sampaon  v.  HoddinoU,  1 GL 
B.  (N.  S.)  590;  where  the  water  had  been  permanently  diverted:  TiUoitom  v. 
SmUh,  32  N.  H.  90;  Chatfield  v.  Wilson,  27  Vt  358;  Coming  v.  Troy  NaU 
Factory,  40N.  Y.  191,  204;  Parker  v.  Oriswold,  17  Conn.  288;  Oregon  Inm 
Co.  V.  TruUenger,  3  Oregon,  1;  and  where  ice  was  cut  as  fast  as  formed:  Miik 
E.  Manfg.  Co.  v.  Smiik,  34  Conn.  462. 

SuBTBRRAKSAN  Watebs. — ^By  many  cases  the  right  to  drain  subterraneaa 
waters  not  flowing  in  fixed  channels,  although  feeding  a  spring  or  stream,  t» 
maintained:  Chaeemore  v.  Rieharda,  7  H.  L.  349;  5  H.  &  N.  982;  Frasier  v. 
^rotem,  12  Ohio  St.  294;  Bliaa  v.  OreeUy,  45  K.  Y.  C71;  Clark  v.  Conroe,  38 
Vt.  469;  WheaiUy  v.  BaugK  25  Pa.  St  528;  Bvffum  v.  Hame,  5  B.  L  243^ 
OreenUo^T.  Francis,  18  Pick.  117;  Taylor  v.  Wekh,  6  Oregon,  198;  ChoBe  v. 
Sihferstone,  62  Me.  175w  See  Angell  on  Water-courses,  sec.  109  el  seg.,  whera 
this  subject  is  exhaustively  examined.  In  Basset  v.  Salisbury  Mfg.  Co.,  43  K. 
H.  569;  SweU  v.  Cvtts,  50  Id.  439;  QWhaan  v.  MaiUson  County  R.  i?.,  49  IlL 
484,  a  different  doctrine  is  expressed. 

l^insNT  DoiCAiK — Compensation. — The  principle  laid  down  in  this  casa 
that,  independent  of  a  statutory  provision,  the  legislature  has  no  right  to  ap- 
propriate private  property  without  previous  compensation  to  the  owner,  haa 
met  with  the  unqualified  approbation  of  our  courts,  and  on  this  point  the  case 
is  frequently  cited:  McCauUyr.  WeUer,  12CaL  529;  Charles  River  Bridge  v. 
Warren  Bridge,  7  Pick.  471;  Hatch  v.  Vermont,  etc.,  R.R.,25  Vt  68;  CharUa^ 
River  Bridge  v.  Warren  Bridge,  11  Peters,  638;  Eaton  v.  Boston,  etc.,  R.  R., 
51  K.  H.  521;  PumpeUy  v.  Green  Bay  Co.,  13  WaU.  178.  On  this  point 
Cooley,  Con.  lim.  560,  says:  *' The  <>m«  when  the  compensation  must  be  made 
may  depend  upon  the  peculiar  constitutional  provisions  of  the  state.  In 
some  of  the  states,  by  express  constitutional  direction  compensatian  nniat  be 
made  before  the  property  is  taken  *  *  «  *  When  the  property  is  taken 
directly  by  the  state,  or  by  any  municipal  corporation  by  state  authority,  it 
has  been  repeatedly  held  not  to  be  essential  to  the  validity  of  a  law  for  the 
exercise  of  the  ri^^t  of  eminent  domain,  that  it  should  provide  for  making 
compensation  before  the  actual  appropriation.'*  In  aocordanoewith  this  doc- 
trine, see  Loweree  v.  J/ewark,  38  N.  J.  L.  151. 

Equitt  Jurisdiction. — ^The  right  to  an  injunction  where  private  property 
is  appropriated  without  compensation  is  maintained  on  the  authority  of  thia 
case  in  PumpeUy  v.  Oreen  Bay  Co.,  13  WalL  178;  Olmstead  v.  LoomiSt  9  K. 
Y.  428;  Coming  v.  Troy  NaU  Factory,  40  Id.  207;  2  Story  Eq.  Juris. 
927. 


April,  1817.]        Phillipb  t;.  Thompson.  635 


Phillips  v.  THOiiPSON. 

[3  Jons.  On.  418.] 

CoujLTKRAii  SaouBirr  to  Iivdobsib. — Ck»llatenl  leoority  ghrm  by  tlia  makar 
to  the  indoner  of  a  note  for  his  xndemmty  iniizes  to  the  benefit  of  the 
holder. 

AmomaaiT  ov  Sbouiutt  to  Holdxb. — ^Where  an  indoraerof  a  note  having 
taken  collateral  seourity  from  the  maker,  was  not  duly  notified  of  non« 
payment,  and  afterwards  assigned  his  security  to  the  holder  in  consid- 
eration that  he  should  be  released  from  fur^er  liability  on  the  note, 
such  assignment,  for  the  puxpose  of  giving  the  holder  the  benefit  of  the 
security,  was  held  to  be  a  waiver  of  want  of  notice  and  a  recognition  of 
the  indoner*s  liability. 

Wazvxb  ov  Koncs. — A  secured  indorser  has  a  right  to  waive  the  want  of 
notice  of  non-payment,  and  rely  upon  his  security  for  indemnity,  and 
creditors  of  the  maker  of  the  note  have  no  equity  to  object  to  such 
waiver. 

gPBcmo  AFPUOAnoN  ov  Secubitt. — Security  given  for  a  specific  purpose 
must  be  applied  to  that  purpose  alone,  and  to  no  other. 

Bill  for  an  injanotion  against  a  sale  upon  ezecotion  of  prem- 
ises, upon  which  the  plaintiff  held  a  mortgage.  One  David 
Beed  being  indebted  to  the  plaintiff  assigned  to  him  a  bond 
and  mortgage,  dated  Januaiy  1, 1813,  against  one  O.  W.  Van 
Tuyl,  for  one  thousand  dollars,  upon  premises  which  the 
plaintiff  supposed  free  from  all  other  incumbrances.  Beed  had 
previously,  however,  given  a  judgment  bond  to  Deforest  and 
Osborn,  upon  which  judgment  was  entered  July  2,  1812,  for 
four  thousand  dollars,  to  secure  them  against  their  indorsement 
of  a  certain  note  to  Isaac  Bronson,  upon  which  the  defendant 
was  prior  indorser.  The  note  was  several  times  renewed,  and 
was  in  Januaiy,  1814,  protested  for  non-payment,  but  no  notice 
was  given  to  Deforest  and  Osborn.  Deforest  and  Osborn 
subsequently  assigned  their  judgment  against  Beed  to  Bron- 
son, the  payee  of  the  note,  in  consideration  that  he  would 
release  them  from  further  responsibility.  The  defendant  hav- 
ing taken  up  the  Beed  note,  Bronson  assigned  the  said  judg- 
ment to  him.  The  defendant  was  also  the  owner  of  another 
judgment  against  David  Beed  and  Henry  Beed,  for  four  thou* 
sand  five  hundred  dollars,  entered  March  19,  1814,  on  a  judg- 
ment*bond  given  by  the  said  D.  and  H.  Beed  to  the  defendant 
to  secure  him  against  responsibilities  incurred  for  them.  Exe- 
cutions were  issued  upon  both  these  judgments;  and  besides 
other  sums  raised  on  the  second  judgment,  there  was  made 
upon  a  joint  sale  of  property  under  both  executions  the  sum  of 
two  thousand  four  hundred  and  thirty-four  dollars.     The  exe* 
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cation  upon  the  judgment  of  July  2, 1812,  being  still  nnsai- 
isfiedy  the  defendant  levied  the  same  upon  the  pxemiBes  included 
in  the  plaintiff's  mortgage,  and  was  about  to  aell  eaid  premiaes 
when  the  plaintiff  filed  his  bill.  Among  other  things  it  was 
alleged  in  the  answer  that  the  loan  by  Bronson  to  Beed  was 
made  upon  condition  that  the  judgment  bond  above  mentioned 
should  be  given  to  Deforest,  and  Osbom  in  trust  for  him,  Bron- 
son, and  that  Deforest  and  Osbom  acted  as  agents  for  Beed  in 
the  transaction,  etc. 

Biggs,  for  the  plaintiff. 

Slo88on  and  Sedgwick,  for  the  defendant. 

KsHT,  Chancellor.  There  are  two  points  to  be  considered  in 
this  case:  1.  Whether  the  judgment  assigned  to  the  defendant 
was,  at  the  time,  a  valid  and  subsisting  judgment,  which  he  was 
entitled  in  equity  to  enforce.  And  if  so,  then,  2.  To  what  ex* 
tent  was  he  entitled  to.  use  it,  and  how  far  is  it  to  be  considered 
as  satisfied  by  sales  under  it. 

1.  The  judgment  was  given,  as  Deforest  states,  for  the  in- 
demnity of  Deforest  and  Osbom,  as  indorsers  for  David  Beed, 
on  a  note  for  four  thousand  dollars,  given  by  him  to  Isaao 
Bronson.  The  note  was  repeatedly  renewed  with  the  same  in* 
dorsers,  and  the  last  note  on  which  D.  and  O.  were  indorsers 
was  payable  on  the  eighth  of  January,  1814.  It  was  not  paid, 
and  due  notice  of  non-payment  was  not  given  to  those  indorsers. 
This  fact  of  the  want  of  due  notice  from  the  holder  may  be 
taken  as  sufficiently  established.  It  is,  then,  contended  that  D. 
and  O.  being  no  longer  responsible,  the  consideration  of  the 
judgment  ceased,  and  it  ought  not  to  be  deemed  in  force.  But, 
in  answer  to  this,  it  is  said,  there  are  circumstances  which  go  to 
show  that  Deforest  and  Osbom  are  not»  in  equity,  entitled  to  set 
up  the  want  of  notice,  even  if  they  were,  in  strictness  of  law,  dis- 
4)hazged.  It  is  to  be  inferred  that  they  knew  that  the  note  in 
^question  could  not  have  been  paid  when  it  fell  due,  because 
j^ey  had  in  their  possession  other  notes  of  Beed,  which  were 
intended  by  him  to  meet  it,  and  which  they  refused  to  indorse, 
And  because  they  had,  all  along,  acted  as  the  agents  of  Beed  in 
the  negotiations  attending  the  renewal  of  all  the  preceding 
notes.  But  whether  they  had  this  knowledge  or  not,  it  was 
not  the  notice  that  the  law  required,  and  they  were  entitled  to 
stand  upon  their  legal  rights.  If,  however,  they  were  not  duly 
fixed  as  indorsers,  yet  D.  and  O.  might,  at  any  time,  waive  the 
want  of  due  notice,  and  take  up  the  note.    This  every  indorser 
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day  do;  and  if  lie  promises  to  pay  under  a  knowledge  of  the 
defect  of  notice,  lie  is  still  bound.  D.  and  O.  did  not  pay,  or 
promise  to  pay;  but  they  did  what  was  tantamount  With  the 
knowledge  of  the  protest  of  the  note,  and  of  the  want  of  notice, 
and  after  they  had  considered  themselves  exonerated,  on  strict 
legal  grounds,  as  indorsers,  they  assigned  to  Bronson,  the 
holder  of  the  protested  note,  the  judgment  given  to  them  for 
their  indemnity  as  indorsers,  and  they  assigned  it,  as  they  state 
in  their  assignment,  in  consideration  of  being  released  from 
their  indorsement  of  the  said  note/'  This  was,  in  effect,  a 
waiver  of  the  want  of  notice,  and  an  admission  that  they  were 
liable  as  indorsers.  It  is  so  reasonable,  under  the  circumstances 
of  this  case,  that  the  holder  should  not  be  deprived  of  the 
security  resulting  from  their  indorsement,  and  the  judgment 
given  to  support  it,  that  I  feel  inclined  to  consider  the  fact  of 
the  assignment  as  evidence  of  a  promise  to  pay,  and  a  promise 
fulfilled  l^  means  of  the  assignment.  None  of  the  parties  to 
the  note  or  the  judgment  can  object  that  the  judgment  is  made 
to  answer  for  the  payment  of  the  note  which  Beed  gave,  and 
D.  and  O.  indorsed.  In  the  case  of  Maure  v.  Harrison,  1  Eq. 
Oas.  Ab.  98,  K.  6,  and  which  was  cited  in  1  Johns.  Ch.  129, 
a  bond  creditor  was  held  entitled  to  the  benefit  of  any  col- 
lateral security  given  by  the  principal  debtor  to  the  person 
who  became  his  security  to  the  creditor.  It  is  extremely 
just  that  the  judgment  here  should  be  so  applied;  the  act  was 
not  done  in  fraud  of  the  plaintiff;  and  he  has  no  equity  to  set 
up  against  any  waiver,  by  these  indorsers,  of  the  want  of  notice. 
They  had  a  right  to  pay  the  note,  and  resort  to  the  judgment 
for  their  indemnity.  They  had  an  equal  right  to  assign  the 
judgment  to  the  holder,  and  obtain  their  discharge  in  that  way, 
if  they  thought  proper.  They  were  dealing  with  their  own 
rights,  and  the  plaintiff  has  no  right  to  complain  of  the  trans- 
action. 

I  have  not  placed  any  reliance  on  the  trust  set  up  by  the  de- 
fendant, though  Bronson  may  have  considered  the  judgment 
taken  by  D.  and  O.  as  taken  for  his  benefit,  yet  he  admits  there 
was  no  agreement  between  him  and  them  on  the  subject,  and 
D.  states  expressly  that  the  judgment  bond  was  taken  on  the 
.account  exclusively  of  D.  and  O.,  as  indorsers,  and  for  their 
indemnity.  The  bond  and  warrant  speak  that  language,  and  no 
other;  and  I  doubt  very  much  whether  parol  evidence  is  alone 
sufficient  to  raise  a  trust  in  opposition  to  the  language  of  the 
^instrument:   Fordyce  v.   WiUis,  8  Bro.  0.  0.  677.     There  is 
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indeed  an  equivocal  expression  in  the  assignment  which  might 
afford  color  for  the  inference  of  such  a  trast,  bat  that  is  not  saf-. 
ficient  when  we  consider  the  positive  testimony  of  D.,  and  the 
admission  that  D.  and  O.  made  no  such  agreement  when  they 
took  the  bond.  They  took  it  on  their  own  aooount,  withoiXt 
any  intention  or  knowledge  of  being  trustees. 

2.  The  next  point  respects  the  use  which  the  defendant  is  en- 
titled to  make  of  that  judgment.    It  was  given  for  a  spedfio 
purpose,  and  to  that   purpose,  exclusively,  it   ought  to  be 
applied.    It  is  held  only  to  secure  the  payment  of  the  note 
which  fell  due  on  the  eighth  of  January,  1814.    The  defendant 
admits  that  there  have  been  large  sales  of  the  property  of  D. 
Beed  under  that  judgment,  and  under  a  subsequent  judgment 
of  the  defendant  against  D.  and  H.  Beed,  and  which  last  judg- 
ment was  given  to  cover  all  the  extensive  responsibilities  of  the 
defendant.    The  sales  by  virtue  of  the  executions  under  both 
judgments  were  made  on  the  twenty-fifth  of  November,  1814, 
and  the  defendant,  in  his  further  answer,  admits  that  the  sales 
which  took  place  at  that  time  were  under  both  judgments,  and 
that  the  money  raised  amounted  to  two  thousand  four  hundred 
and  thirty-four  dollars.     The  sales  were  under  both  judgments 
indiscriminately,  but  as  the  judgment  assigned  to  the  defendant 
was  the  elder  judgment,  and  given  for  a  spedfio  object,  he 
ought  to  have  applied  the  moneys  so  raised  to  the  discharge  of 
that  judgment.    If  he  were  to  be  permitted  to  sell  under  both 
judgments  without  discrimination,  and  then  to  apply  the  pro- 
ceeds to  his  responsibilities  at  large,  the  elder  judgment  might 
be  diverted  to  purposes  foreign  from  its  object,  and  be  made  a 
mask  to  cover  claims  over  which  an  intervening  incumbrance 
has  a  preference.    The  fair  and  just  rule  in  this  case  will  be  to 
satisfy  the  judgments  out  of  the  proceeds  of  the  joint  sale,  ac- 
cording to  the  order  of  priority,  and  then  each  incumbrance  will 
have  its  due  force  and  effect.     The  defendant  has  raised,  under 
the  first  judgment,  two  thousand  four  hundred  and  thirty-four 
dollars,  provided  all  the  moneys  raised  by  the  indiscriminate 
sales  under   both  judgments  be  applied  to  that  judgment. 
Whether  the  moneys  have  been  so  credited  or  not,  they  ought 
to  be,  and  the  judgment  assigned  be  held  to  answer  only  for 
the  residue  of  the  four  thousand  dollars,  with  interest,  after 
crediting  the  two  thousand  four  hundred  and  thirty-four  dollars, 
from  the  time  of  the  sale.    I  do  not  perceive  the  propriety  of 
going  further,  or  of  interfering  with  the  moneys  previously 
raised  under  the  second  judgment,  or  of  requiring  the  note  to  ba 
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letoally  paid  up  bj  ihe(  defendant,  before  he  eolleots  the  amount 
of  it.  The  judgment  was  taken  by  Bronson,  and  assigned  by 
him  to  the  defendant,  as  a  satisfaction  of  the  note  which  the 
defendant,  as  prior  indorser,  took  up,  and  the  defendant  gave  a 
judgment  bond  to  Bronson  for  the  whole  kmount  of  it. 

Whether  there  will  be  any  property  left  to  satisfy  the  plaint- 
iff's mortgage  after  the  residue  of  the  debt  due  to  the  defendant 
is  raised  cannot  be  known.  The  defendant,  however,  is  entitled 
to  go  on  and  raise  it;  and  I  shall  accordingly  dissolve  the  in- 
junction so  far  as  to  allow  the  defendant  to  collect  the  balance 
due  him,  as  aforesaid,  unless  the  plaintiff  shall  elect  to  pay  that 
balance,  and  take  an  assignment  of  the  judgment. 

Decree  accordingly. 


Adsit  V.  Adsit. 

[9  Joan.  Ob.  418.] 

LaoAcr  nr  ijmu  gw  Boweb.— A  peonsiaiy  l^gMsy  to  tha  testator'e  wife  will 
not  be  held  to  be  in  lien  of  dower,  mdeeB  it  is  ao  eTprwiwd  in  the  will, 
or  imlen  the  teetetor'a  intention  that  it  ehonld  be  so  considered  can  be 
dedneed  from  the  termi  of  the  will  by  dear  and  manifest  implication, 
so  that  the  allowance  of  dower  would,  in  effect,  defeat  or  disturb  the  wiU. 

iDXif. — ^Where  a  testator  gave  his  wife^  in  addition  to  the  neoessaiy  house- 
hold goods,  a  legacy  of  five  hundred  dollars  "to  be  left  in  the  hands  of 
his  ezeoatOTB,  to  be  paid  to  her  for  her  support^  at  any  time,  or  at  all 
times,  as  her  need  might  require,*'  and,  after  bequeathing  sundry  legacies 
to  other  persons,  directed  his  executors  to  sell  the  real  estate,  eta,  and 
to  pay  the  money,  as  they  might  think  proper,  to  the  legatees,  the  wife's 
legMy,  which  was  inteior  in  value  to  the  dower,  sad  which  was  in  fact 
paid  out  of  the  proceeds  of  the  zeal  estate,  was  held  not  to  be  in  lieu  of 
dower. 

AooKPTAKGB  OF  LsoAOT. — ^Acceptance,  by  a  widow,  of  a  legacy  given  in  lien 
of  dower,  does  not  bar  her  ri^^t  of  election,  unless  made  with  full  knowl- 
edge of  the  consequences. 

BnuL  for  an  injunction  to  stay  an  action  to  recoyer  dower. 
Samuel  Adsit  died  in  April,  1806,  seised  of  a  certain  farm.  By 
his  -will  he  gave  to  his  wife,  the  defendant,  five  hundred  dollars, 
''  to  be  left  in  the  hands  of  his  executors,  to  be  paid  to  her  for 
her  support,  at  any  time,  and  at  all  times,  as  her  need  might 
require."  He  gave  her  also  what  household  goods  she  might 
need.  There  were  further  legacies  to  the  grandchildren  of  the 
testator,  of  whom  the  plaintiff  was  one,  and  a  direction  that, 
after  payment  of  all  debts  and  legacies,  the  ''  residue  "  should 
be  divided  equally  among  the  testator's  children  and  grand- 
children.   The  will  further  directed  the  executors  to  sell  the 
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moYables  as  soon  as  oonTenient,  and  to  sell  the  farm  in  one 
year,  and  pay  the  money  to  the  legatees,  as  they,  the  execatozs, 
might  think  proper.  At  the  death  of  the  testator  the  plaintiff 
was  in  possession  of  the  fazin  nnder  a  lease,  and  nnder  an 
agreement  for  a  oonveyance  upon  the  payment  of  six  thousand 
dollars  mthin  one  year  after  the  testator's  decease.  The 
plaintiff  paid  the  money  and  received  a  conyeyance  from  the  ex- 
ecators  April  11,  1807.  The  personal  estate  being  barely  suffi- 
oient  to  pay  the  debts,  the  legacies,  inclnding  that  to  the  wife, 
were  paid  ont  of  the  proceeds  of  the  farm.  The  defendant 
claimed  that  when  the  conyeyance  was  made  to  the  plaintiff  and 
also  when  the  legacy  was  paid  to  her,  she  stated  that  she  in* 
tended  to  insist  upon  her  right  of  dower,  if  necessary.  She  af • 
terwards  brought  her  action  to  recover  her  dower,  whereupon 
the  plaintiff  filed  this  bill.  The  case  was  heard  upon  a  motion 
to  dissolye  the  injunction  upon  the  filing  of  the  answer. 

J7.  Bleecher,  for  the  defendant,  in  support  of  the  motion,  con- 
tended upon  the  merits,  that  the  widow's  right  to  dower  was  not 
baired  by  her  acceptance  of  the  legacy  under  the  tenns  of  this 
will,  and  cited  Co.  Lit.  6,  note  227  by  Hargrave;  1  Johns.  807 
[3  Am.  Dec.  838];  2  Yem.  866;  1  Ld.  Baym.  438;  8  Mod.  162; 
Ambl.  682;  8  Yin.  Ab.  866;  Free,  in  Oh.  133;  1  Bro;.  0.  0. 292 
2  Id.  347,  862;  8  Woods,  493;  8  Yes.  149. 


J.  Tcdmage,  contra,  objected  to  the  motion,  at  this  time,  as 
the  cause  was  at  issue,  and  parol  proof  had  been  taken  which 
was  not  before  the  court 

ExMT,  Chancellor.  This  is  a  motion  to  dissolve  the  injunc- 
tion on  the  coming  in  of  the  answer.  The  question  on  the  will 
is,  whether  the  defendant  is  entitled  to  her  dower,  as  well  as  to 
her  legacy;  if  not,  then,  whether  she  is  entitled  to  her  election, 
notwithstanding  a  considerable  part  of  the  legacy  has  been 
received.  I  am  not  prepared  to  say  what  effect  parol  proof 
may  have  on  this  question,  and,  therefore,  I  shall  give  the 
plaintiff  an  opi>ortunity  to  bring  the  cause  to  a  hearing  before  I 
dissolve  the  injunction;  but  I  have  no  difficulty,  in  the  mean* 
time,  in  saying  that  there  does  not  appear  to  be  anything  in 
the  will  itself  to  bar  the  widow,  or  to  put  her  to  her  election. 

If  the  legacy  is  to  be  taken  in  lieu  of  dower,  I  should  think 
that  the  defendant  is  entitled  to  her  election,  notwithstanding 
her  acceptance  of  the  legacy;  for  it  is  evident  that  she  did  not, 
in  that  case,  act  with  a  proper  understanding  of  the  oonse- 
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qoence  of  that  acceptance,  bat  was  under  mistaken  impreBsions: 
Wake  ▼.  Wake,  1  Ves.  jnn.  886,  ^ 

The  legacy  is  not  declared,  by  any  express  words  in  the  will, 
to  be  in  lieu  of  dower.  The  inqniry,  ften,  is  whether  snch  an 
intention  in  the  testator  is  to  be  cbllected  by  dear  and  manifest 
implication  from  the  provisions  in  the  will.  To  enable  us  to 
dedace  snch  an  implied  intention,  the  claim  of  dower  must  be 
inconsistent  with  the  will,  and  repugnant  to  its  dispositions,  or 
some  of  them.  It  must,  in  fact,  disturb  or  disappoint  the  will. 
This  appears  to  be  the  result  of  an  historical  review  of  the 
cases  upon  this  greatly  agitated  subject.  According  to  this 
test,  the  defendant  is  entitled  to  her  dower  as  well  as  to  the 
legacy;  for  eyery  bequest  can  take  effect,  and  eyexy  disposition 
of  the  will  be  fulfilled,  consistently  with  the  operation  of  the 
claim  of  dower.  The  direction  given  in  the  will,  to  sell  the 
farm,  is  not,  of  itself,  a  circumstance  that  is  to  alter  this  con- 
struction; for  it  is  well  understood  that  the  purchaser  takes  the 
estate  subject  to  that  claim.  The  title  to  dower  is  paramount 
to  the  testator's  title,  and  he  has  no  control  over  it.  All  the 
cases,  however  irreconcilable  they  may  be  in  other  respects, 
agree  in  this,  that  a  devise  of  the  lands  to  trustees  to  sell,  or  a 
direction  to  the  executors  to  sell,  is  understood  to  pass  the 
estate  subject  to  dower.  There  is  no  inoonsistenoy  between 
the  execution  of  such  a  power  and  the  claim  of  dower.  There 
is  no  pretense  even  of  hardship  in  this  case  upon  the  testator's 
grandson,  who  now  comes  forward  to  repel  the  claim,  because 
the  purchase  of  the  tarm  was  in  pursuance  of  a  contract  made 
with  the  testator,  and  for  a  price  agreed  on,  long  before  he 
made  his  will.  The  parties  must  haye  understood  tiie  contract 
as  referring  only  to  the  testator's  right,  and  that  the  land 
would  pass  cum  onere^  or  subject  to  the  well-known  contin- 
gency of  dower. 

The  bequest  of  a  sum  of  money  to  the  wife  is  neyer  admitted 
to  be,  of  itself,  and  unconnected  with  other  circumstances,  a 
substitute  for  dower.  It  is  considered  a  yoluntary  gift,  and 
does  not  affect  her  legal  rights.  Every  devise  or  bequest  im- 
ports bounty,  and  does  not  naturally  imply  satisfaction  of  a 
pre-existing  incumbrance.  But  there  is  one  expression  in  the 
will  which  may  seem  to  mark  a  design  in  the  testator  to  giye 
the  fiye  hundred  dollars  in  lieu  of  dower,  and  that  is  the 
declaration  that  it  was  to  be  paid  her  for  her  support. 

If  this  contains  su£Scient  evidence  of  a  clear,  unambiguous 
intention  in  the  testator  to  substitute  that  legacy  for  the  dower. 
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then  the  defendant  ought  to  be  put  to  her  election;  for  if  she 
takes  a  benefit  under  the  will  she  must  conform  to  it  in  all 
respects,  as  far  as  she  is  able.  It  would  be  unconacientiouB  in 
the  wife  to  take  the  dower  and  also  what  the  testator  intended 
to  be  in  lieu  of  it.  The  great  point  here  is,  does  the  gift  of  the 
five  hundred  dollars  furnish  dear  and  undoubted  evidence  of 
such  intention  ?  May  not  this  sum  have  been  intended  as  auxili- 
ary support,  and  not  as  an  entire  and  only  provision  for  her  main- 
tenance ?  It  was  a  provision  far  inferior  in  value  to  her  dower.  It 
was  a  vexy  inadequate  support  for  her  during  life.  The  sum  is 
not  given  absolutely,  out  and  out,  but  is  to  be  left  in  the 
hands  of  the  executors,  and  to  be  paid  to  her  as  her  need  might 
require.  The  better  opinion  is  that  it  was  intended  as  a  mere 
gratuity,  or  as  a  cumulative  provision,  and  created  for  greater 
caution.  A  well  rooted  and  anxious  affection  would  naturally 
have  made  this  small  pecuniary  provision  for  the  better  comfort 
of  an  aged  wife,  without  any  intention  of  depriving  her  of  her 
more  ample  and  valuable  common  law  resource.  The  fact  that 
the  testator  gives  her  also  the  requisite  household  goods,  shows 
that  he  contemplated  her  ability  and  perhaps  desire  to  live  by 
herself.  I  cannot  find  in  this  bequest  evidence  sufficient  to 
satisfy  my  mind  of  a  certain  or  manifest  intention  that  it  should 
be  in  lieu  of  dower;  and  the  acceptance  of  it  is  not  inconsistent 
with  the  claim  of  dower,  nor  is  the  assertion  of  that  claim 
pugnant  to  or  destructive  of  any  provision  in  the  will. 

The  weight  of  the  authorities  applicable  to  this  case  is 
edly  in  favor  of  the  widow's  claim  to  dower,  notwithstanding 
the  bequest.  In  Lawrence  v.  Lawrence,  2  Yem.  865;  1  Eq.  Gas. 
Ab.  218,  219,  the  testator  devised  some  personal  legacies  to  his 
wife,  and  also  devised  to  her  part  of  his  real  estate,  of  theyeady 
value  of  one  hundred  and  thirty  pounds,  during  her  widowhood, 
and  the  remainder  of  his  whole  estate  he  devised  to  the  plaint- 
iff. It  was  held  by  Lord  Chancellor  Somen  that  though  what 
was  given  to  the  wife  was  not  declared  to  be  in  lieu  of  dower, 
yet  it  might  be  plainly  collected  from  the  nvill  that  it  was  so 
intended,  because  the  testator  devised  all  other  his  real  estate  to 
other  uses;  and  he  held  the  widow  to  her  election  between  the 
dower  and  the  devise. 

It  is  to  be  observed  that  the  lord  chancellor  put  the  case  upon 
a  plain  intent  to  substitute  the  provisions  in  the  will  for  the 
dower.  Whether  he  was  or  was  not  mistaken  in  his  inference^ 
yet  the  ground  he  took  was  correct,  in  requixing  a  manifest  in- 
tention to  bar  the  dower.    That  case  was  also  much  stronger 
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than  the  present,  for  there  was  not  only  a  pecuniary  bequest, 
bat  a  devide  of  an  interest  in  the  land.  But  this  decree  of  Lord 
Somers  was  afterwards,  on  a  rehearing  before  Lord  Eeei>er 
Upright,  in  1702,  reversed,  because  it  did  not  appear  that  the 
testator  intended  to  bar  the  wife  of  her  dower.  The  same  point, 
under  the  same  will,  in  1715,  came  before  Lord  Chancellor 
CJowper,  who  concurred  in  opinion  with  the  lord  keeper;  and 
that  last  decree  was  affirmed,  on  appeal  to  the  house  of  lords:  1 
Bro.  P.  C.  691. 

The  next  case,  in  the  order  of  time,  was  that  of  HUchxn  y. 
HUchin,  Free,  in  Oh.  183;  2  Yem.  403.  The  testator  dcTiaed 
•certain  lands  to  his  wife  for  life,  without  saying  more,  and  de- 
vised the  residue  of  his  lands  to  other  purposes.  The  decision 
•of  Lord  Somers  in  Lawrence  ▼.  Lawrence^  which  was  made  the 
year  before,  was  urged  against  the  widow's  claim  of  dower  in 
the  lands  devised  to  others,  and  that  decision  had  not  then 
been  reviewed  and  reversed.  But  the  lord  keeper  held  that  the 
•devise  was  not  to  be  looked  upon  as  any  recompense  or  bar  of 
•dower,  but  as  a  voluntary  gift.  Lemon  v.  Lemon^  6  Geo.  L,  8 
Yiner,  836,  pi.  46,  the  testator  devised  lands  to  his  wife  for  life, 
which  were  of  more  value  than  her  dower,  but  not  devised  to 
her  expressly  in  lieu  of  dower;  and  he  devised  other  lands  to  his 
brother,  in  which  the  widow  claimed  her  dower.  Lord  Chan- 
•cellor  Parker,  on  the  strength  of  the  case  of  Lawrence  v.  Law^ 
rence,  as  settled  in  the  house  of  lords,  held  that  the  widow  was 
•entitled  to  her  dower,  notwithstanding  the  devise. 

These  several  cases  established  the  rule,  that  not  merely  a 
pecuniary  bequest,  but  even  a  devise  of  lands,  though  for  life, 
jmd  though  of  greater  value  than  her  dower,  was  not  to  be 
taken  in  bar  of  dower,  unless  so  expressed.  Lord  Camden  ad- 
mitted that  these  cases  were  good  law,  because  the  will  in  all 
those  cases  was  consistent  with  the  claim  of  dower.  The  dow- 
«ble  estate  was  devised  generally,  and  passed  cum  onere.  But 
since  those  decisions,  a  very  interesting  discussion  has  arisen 
«nd  been  continued  through  several  of  the  cases,  on  the  e£fect 
•of  an  annuity  given  to  the  wife  for  life,  and  charged  upon  the 
•dowable  estaie. 

Lord  Hardwicke  appears  to  have  considered  the  annuity  as  no 
bar,  according  to  the  imperfect  note  of  the  case  of  PitU  v. 
Snawden,  cited  in  App.  to  1  Bro.  C.  C. ;  in  2  Yes.  jun.  679;  and  8 
Id.  262.  The  testator  gave  his  wife  an  annuity  of  fifty  pounds, 
<shargeable  upon  the  lands  upon  which  dower  was  sought;  with 
A  power  of  entry  and  distress,  and  which  lands  he  devised  to 
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his  children,  and  the  widow  was  held  entitled  to  both.  But  in 
Arnold  ▼.  Kempeiead,  Amb.  466,  a  contraxy  dedsion  seems  to 
have  been  made.  In  that  case,  the  testator  gave  his  wife  cer- 
tain leasehold  houses  for  life,  and  an  annoity  of  ten  ponnds 
during  widowhood,  and  then  disposed  of  all  his  freeholds,  sab- 
ject  to  that  annuity.  Lord  Ohanoellor  Northington  considered 
that  here  was  a  manifest  intention  of  the  testator  to  giye  the 
annuity  in  satisfaction  of  dower,  as  the  lands  were  devised  sub* 
ject  to  that  annuity,  and  the  claim  of  dower  would  be  in  con* 
tradiction  to  the  will. 

The  general  doctrine  in  this  case  was  perfectly  sound,  what- 
ever may  be  thought  of  its  application.  The  case  of  Lawrence 
▼•  Lawrence,  as  finally  settled,  was  admitted  to  be  the  rule;  but 
here  the  intention  was  held  to  be  manifest,  and  the  daim  of 
dower  in  contradiction  to  the  will.  The  case  of  ViUaval  y» 
Oahoay,  Amb.  682;  S.  0.,  1  Cruise's  Dig.,  tit.  Dower,  a  5,  s. 
88,  was  decided  soon  after  by  Lord  Camden,  by  whom  all  the 
casee  were  ably  examined,  and  he  went  largely  into  the  argu* 
ment,  to  show  that  the  annuily  was  inconsistent  with  the  daim 
of  dower.  In  that  case,  the  will  gave  the  wife  an  annuily  of 
two  hundred  pounds,  with  a  power  of  entry  and  distress;  and 
subject  thereto,  he  devised  his  estates  in  trust  for  his  daughter 
The  lord  chancellor  followed  the  case  of  Arnold  T.  Kempetead, 
and,  in  opposition  to  that  of  Pitta  ▼•  Snowden,  hdd  that  a  rent 
charge  given  to  the  widow,  issuing  out  of  the  estate,  subject  to 
dower,  and  with  power  of  distress,  was  a  bar  of  dower,  because 
such  a  claim  would  disappoint  or  disturb  the  will,  and  be  incon- 
sistent with  it.  As  an  annuitant,  the  widow  must  be  out  of 
possession  of  the  whole  land,  and  as  dowress  she  must  be  in 
possession  of  part.  The  trustees  could  not  hold  the  whole  sub- 
ject to  the  annuity  and  distress,  without  being  in  possession  of 
the  whole;  and  they  were  to  hold  the  whole  in  trust,  and  for 
the  widow,  as  an  annuitant.  But  the  claim  of  dower  would  put 
her  in  possession  of  a  part,  and  sink  so  much  of  the  annuity; 
whereas  the  very  gift  of  an  annuity,  chargeable  upon  the  real 
estate,  does  from  the  nature  of  the  interest  throw  her  out  of 
possession;  and  by  this  course  of  reasoning,  the  chancellor 
undertook  to  prove  that  the  claim  of  dower  was  inconsistent 
with  the  will,  and  that  the  acceptance  of  the  annuity  barred 
the  dower.  In  Jonea  v.  Collier,  Amb.  830,  dedded  by  Sir 
Thomas  Sewell,  as  master  of  the  rolls,  these  two  latter  deds- 
ions  oh  the  effect  of  an  annuity  to  bar  dower  in  the  lands  on 
which  it  is  charged,  were  followed.    So  also  Mr.  Justice  Duller^ 
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when  sittmg  for  the  lord  ehancellor,  in  Wahe  t.  Wabe,  8  Bro. 
0.  0.  265;  1  Yes.  jnn.  836,  followed  the  eame  detnaionsy  on  the 
ssQie  question. 

In  the  snbseqnent  caees  it  wonld  appear,  howeyer,  that  eren 
this  doctrine  of  holding  the  wife  barred  by  an  annuity  charged 
upon  the  real  estate,  is  questioned  and  shi^en,  and  finally  over- 
ruled. Thus  in  Pearson  y.  Fearaan,  1  Bro.  C.  C.  292,  land  was 
devised  to  the  son,  subject  to  an  annuity  to  the  wife,  and  the 
question  was  whether  this  rent  charge  to  the  wife  was  a  bar  of 
her  dower,  without  being  so  expressed.  Lord  Bosslyn  held  the 
law  to  be  settled,  that  the  gift  of  an  annuity  to  the  wife,  might 
or  might  not  be  a  bar,  according  to  the  language  of  the  will. 
If  the  value  of  the  land  should  not  be  sufficient  to  satisfy  the 
annuities  and  the  dower,  it  would  prove  an  intention  to  bar  the 
dower,  otherwise,  there  was  nothing  in  the  will  to  show  such  an 
intention,  and  the  cause  stood  over  to  inquire  into  the  value  of 
the  land;  and  it  was  agreed  that  if  it  was  not  sufficient  to 
satisfy  both,  the  widow  must  elect.  Again,  in  Brown  v.  Perry, 
Dickens,  685,  according  to  a  short  and  imperfect  note  of  the 
case.  Lord  Ch.  Thurlow  restored,  in  full  vigor,  the  efficacy  of 
the  andent  authorities.  The  testator  devised  to  his  wife  some 
particular  estates  for  life,  and  also  bequeathed  her  specific  parts 
of  his  personal  estate,  and  he  held  that  she  was  not  barred  by 
the  acceptance  of  the  devise  and  bequest.  The  law  gave  her 
dower,  and  what  her  husband  gave  her  was  an  addition.  In 
JMer  V.  Cook,  8  Bro.  C.  0.  847,  Lord  Thurlow  held  that  even 
an  annuity  to  the  wife  for  life,  and  charged  upon  the  real  estate, 
in  the  hands  of  trustees,  was  no  bar  of  dower,  which  was  para- 
mount to  the  will.  This  was  in  direct  contradiction  to  the  cases 
already  mentioned  in  favor  of  the  bar  arising  from  the  annuity; 
and  it  is  the  more  striking,  as  these  cases  were  cited  by  the 
counsel  and  pressed  upon  his  lordship's  attention.  The  decis- 
ions of  Lord  Hardewicke,  and  of  Lord  Thurlow,  are  thus  placed 
in  direct  opposition  to  the  intermediate  decisions  on  this  point 
of  the  annuity. 

In  the  recent  cases,  this  whole  subject  has  received  a  further 
investigation,  and  they  will  be  found  to  be  extremely  interest- 
ing on  this  greatiy  litigated  rule  of  construction.  The  case  of 
Straham  v.  SvMer,  8  Yes.  249,  came,  before  Lord  Alvanley  as 
master  of  the  rolls.  There  was  a  devise  to  the  wife  of  twenty 
guineas  '*for  her  immediate  support  and  maintenance,"  aud  an 
annuity  during  her  widowhood,  and  a  gift  also  to  her  of  the 
household  furniture,  and  the  testator's  stock  in  trade.    He  de- 
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Tised  his  real  estate  to  his  son,  and  directed  the  rents  and 
profits  to  be  applied  to  his  eduoation.  This  case  is  consider- 
ably analogoas  to  the  one  now  before  me,  and  I  think,  W9ald 
a£Ebrd  a  much  stronger  inference  against  the  right  to  dower. 
Ijord  Alvanlej  held  that  the  claim  of  dower  was  not  inconsist- 
ent and  irreconcilable  with  the  devise  to  the  son,  and  that  it 
was  not  a  necessary  inference  that  the  testator  intended  that 
the  deTisee  should  take  it  unincumbered  by  the  dower  of  the 
wife.  The  annuity  in  this  case  was  not  charged  upon  the 
premises  of  which  the  wife  was  dowable;  and,  therefore,  it  was 
not  exactly  like  the  cases  in  Ambler.  The  gift  of  an  estate  out 
of  which  the  widow  was  dowable,  did  not  prerent  her  from 
taking  any  other  estate  the  testator  thought  proper  to  give  her, 
and  he  recognized  the  authority  of  the  elder  cases,  by  which 
the  gift  of  an  estate  to  a  third  person  did  not  exclude  the  wife 
from  claiming  dower  out  of  it.  He  concluded  that  the  widow 
in  this  case  was  not  barred.  In  iVaicft  v.  Davies,  2  Yes.  jun. 
572,  Lord  Alvanley  had  preyiously  gone  still  more  minutely 
into  an  examination  of  all  the  cases  on  the  subject.  A  devise 
of  all  the  estate  was  made  to  the  wife  and  others,  in  trust  to 
sell,  and  great  benefits  were  given  to  the  wife  out  of  the  pro- 
ceeds. This  presented  a  very  strong  case  in  support  of  the  in- 
ference, that  the  testator  meant  to  bar  the  dower,  but  he  ruled 
otherwise.  In  the  three  cases  from  Ambler,  the  demand  of  the 
annuity  was  out  of  the  same  estate  as  the  dower,  but  here  the 
claim  was  out  of  a  fund  composed  of  the  produce  of  the  real 
and  personal  estate  mixed  together;  and  the  master  of  the  roUs 
held  that  merely  directing  the  estate  to  be  sold  was  not  a  bar, 
for  the  wife  might  take  her  dower  out  of  the  purchase-money. 
He  did  not,  therefore,  expressly  contradict  the  authority  of  the 
cases  in  Ambler,  though  he  evidently  would  have  done  so,  if 
necessaiy,  by  preferring,  as  he  did,  the  old  and  the  modem 
isases,  which  were  irreconcilable  with  those  intermediate  de- 
4nsions.  It  appeared  to  him  that  here  was  no  manifest  and 
iCertain  intent  to  bar  the  dower,  though  he  believed  the  husband 
would  have  imposed  such  a  condition  if  he  had  recollected  the 
dower.  But  the  husband  had  not  done  so,  and  there  was  no 
clear,  incontrovertible  result  from  the  will,  that  he  meant  to  ex- 
clude her,  no  legacy  would  be  disappointed.  The  dower  and 
all  the  dispositions  could  stand  together.  There  was  no  re- 
pugnancy between  the  dispositions  in  the  vnll  and  the  dower. 
The  only  argument  was  that  the  estate  would  not  sell  for  bo 
much  as  if  dower  was  not  insisted  on,  but  that  waa  no  reason 
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why  a  person  taking  a  legai^  was  to  be  prerented  from  setting 
vp  an  incnmbianoe. 

In  OrecUorex  v.  Cary^  6  Yes.  jun.  915^  the  testator  had  giren 
to  the  wife  one  hundred  and  fifty  pounds  a  year,  during  her 
widowhood,  and  charged  it  on  the  real  and  personal  estate.  He 
also  bequeathed  to  her  his  household  goods,  etc.,  and  devised 
the  residue  of  his  estate  to  his  sister.  This  brought  up  again 
the  effect  of  the  annuity  on  the  claim  of  dower;  and  the  present 
master  of  the  rolls.  Sir  William  Grant,  decided  the  case  in  her 
favor,  upon  the  authority  of  Foster  v.  Cook,  and  held  that  here 
was  no  repugnancy,  and  that  it  did  not  appear  clearly  that  the 
testator  meant  so  to  dispose,  that  if  she  should  claim  dower,  it 
would  disappoint  the  will. 

The  subject  was  brought  under  the  consideration  of  Lord 
Bedesdale,  in  Birmingham  v.  Einoan,  2  Sch.  Lef.  444,  and  he 
said  the  clear  deduction  from  all  the  cases  was,  that  the  intent 
to  exclude  the  right  of  dower  by  a  voluntary  gift  must  be  de- 
monstrated by  express  words,  or  by  clear  and  manifest  implica- 
tion, and  this  implication  must  arise  from  some  provision  in  thci 
will,  inconsistent  with  the  assertion  of  the  claim.  He  ruled, 
accordingly,  in  the  case  before  him,  that  a  devise  to  ihe  wife  of 
a  house  and  one  hundred  and  seventy  acres  for  life,  at  a  low 
rent,  and  with  directions  to  keep  it  in  repair,  was  inconsistent 
with  the  assertion  of  a  right  of  dower  in  the  same  lands,  but 
not  inconsistent  with  a  claim  of  dower  in  the  rest  of  the  estate 
which  he  had  devised  to  others;  and  he  put  the  wife  to  her  elec- 
tion as  to  the  one  tract,  and  allowed  her  claim  as  to  the  rest  of 
the  estate.  He  admitted  that  a  devise  of  the  house,  etc.,  simply 
to  trustees,  might  be  subject  to  dower,  but  that  the  special 
directions  concerning  it,  rendered  the  claim  inconsistent  -with 
the  dower.  The  dower  would  be  inconsistent  with  her  own  title 
to  one  third;  and  upon  the  authority  of  the  distinction  in  this 
case,  the  vice-chancellor  of  England,  in  Dorchester  v.  Effingham^ 
Cooper's  Eq.  Bep.  319,  confined  the  claim  of  dower  to  the  re- 
sidue of  the  estate,  but  disaUowed  it  as  to  a  part,  in  the  case 
where  the  testator  had  devised  a  legacy  to  the  wife  of  five  hun- 
dred pounds,  and  a  house  and  fifty-three  acres,  part  of  his  real 
estate.  He  said  he  would  not  undertake  to  conjecture  that  a 
testator  meant  what  he  had  not  said,  though  it  was  probable 
the  testator  had  not  any  intention,  one  way  or  the  other,  as  to 
dower  out  of  the  rest  of  his  estate. 

I  have  thus  reviewed  the  principal  cases  on  this  subject,  and 
though  many  of  them  may  not  be  entirely  applicable,  I  thought 
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it  would  be  useful  to  examine  the  question,  on  the  ground  of 
authority,  in  all  its  bearings,  and  to  show  the  leading  principle 
which  uniformly  perrades  the  cases.  The  result  dearly  is,  thai 
there  is  not  a  single  case  that  contradicts  the  defendant's  daim; 
but,  on  the  contrary,  if  the  question  under  this  present  will  had 
been  the  one  in  any  of  those  cases,  there  would  probably  not 
have  been  a  moment's  doubt  or  difficulty  in  the  minds  of  any 
of  the  learned  men  who  have  bestowed  such  pains  and  talent  in 
their  discussions. 

The  only  color  that  can  be  given  to  the  plaintiff's  claim  must, 
then,  arise  from  the  proof  which  may  have  been  taken  in  the 
cause;  whether  admissible,  aud  if  so,  what  effect  it  ought  to 
have  I  cannot  now  say;  and  in  order  to  have  that  part  of  the 
case  discussed,  I  shall  for  the  present  deny  the  motion,  with 
liberty  to  the  defendant  to  renew  it,  if  the  plaintiff  does  not 
set  down  the  cause  for  hearing  at  the  next  term. 

Motion  denied. 


Thii  case  ia  extensiTely  cited  as  an  aathority  npon  th«  aabjoet  of  a  widow's 
right  to  dower,  in  addition  to  other  benefits  that  may  bo  conferred  on  her  by 
hit  husband's  wilL  The  following  is  selected  simply  as  a  specimen  of  th» 
fnU  indorsement  which  it  has  received  fi^om  the  courts  of  the  difierent  states: 
"The  oase  of  AdsU  t.  AdsU  is  valoable  not  only  for  its  dear  and  forcible  ex- 
position of  l^gal  principles,  bat  for  its  succinct  review  of  the  Rngli>>»  an- 
thoritLes:**  Van  Aradale  v.  Van  Andaie^  26  N.  J.  L.  415.  Some  of  the  cita- 
tions of  the  case  are  the  following:  Adams  v.  Adams,  39  Ala.  279;  Lani  v. 
Lord,  23  Conn.  331;  HoUoweU  v.  Simonson,  21  Ind.  40;  Jaehson  v.  CkMrehili^ 
7  Cow.  289;  0*Brien  v.  EUioU,  15  Elaine,  127;  Brawn  v.  Brown,  55  K.  H.  108; 
Vernon  v.  Vernon,  53  N.  Y.  562;  Carroll  v.  Carroll,  20Tez.  744.  See,  upon 
the  same  sabjeot:  Evans  v.  Wdh,  1  Am.  Dec  308;  HamiUon  v.  BmckwaUer, 
Id.  360^  and  notes  thereto.    See  also  Larrabee  v.  Van  AU^fne,  3  Id.  333. 


Belknap  v.  Belknap, 

[2Jonn.CB.4es.] 

gTATfrns  TAKZKO  Privatb  Propkbtt.— Acts  authorizing  invanons  of  the 
rights  of  property  for  private  convenience  or  profit  must  be  strictly  coo* 
stmed. 

Bams. — ^Under  a  statate  anthorizing  the  owners  of  swamp  or  bog  meadow 
land  to  drain  the  same,  and,  if  necessaiy,  npon  mulrmg  compensation  at 
therein  provided,  to  "oontinne"  their  ditches  through  "lands  adjoin- 
ing,*'  the  proprietors  of  a  tract  of  such  land  opened  a  ditch  for  the 
drainage  of  the  same  into  a  certain  lake;  and  in  order  to  lower  the  water 
in  the  lake  so  as  to  increase  the  fall,  undertook  to  deepen  tho  outlet  at 
the  other  side  of  the  lake,  a  mile  distant,  to  the  great  detrimsot  of  mill* 
owners  snd  other  property  holders  along  the  line  of  sooh  oatleti  It 
held  that  this  was  not  within  the  authority  of  thesct^ 
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Soomr  JusmxranoH  to  bkbaiv  FttcvAn  Kuisavob.— Eqnity  Iim  Jviis- 
dictum,  oonoonoit  with  the  remedy  at  law,  to  prarant  an  injury  to 
private  property  by  intennptiiig  an  ancriimt  water-ooDiae  flowiitg  acroM 
one's  land. 

Bill  for  an  injnnotion  to  reBtrain  the  defendants  from  lower* 
ing  the  outlet  of  a  certain  lake  to  the  injnxy  of  the  plaintifla. 
The  opinion  states  the  ease. 

8.  Jtmes,  jr.,  and  Boyd,  for  the  plaintiffs,  cited  1  Ch.  Oas. 
604;  1  Bro.  0.  C.  688;  2  Vernon,  890;  1  Madd.  Ch.  129. 

Sarigon  and  Biggs,  for  the  defendants,  cited  6  Yes.  610;  7  Id. 
209;  2  Yem.  711;  1  Ch.  Cas.  227;  8  Ch.  B.  226;  2  Atk.  144; 
a  Dow,  619,  634. 


ExRT,  Chancellor.  The  bill  is  filed  to  quiet  the  plaintifftt  in 
the  possession  and  enjoyment  of  their  mills  and  other  improve- 
ments,  on  the  Passaic  creek  or  outlet  of  the  great  pond,  near 
Newbuzgh,  and  to  stop  the  defendants  from  lowering  the  out- 
let. The  proceedings  complained  of  were  instituted  by  the 
defendants,  under  the  act  of  the  ninth  of  April,  1804,  relative 
to  the  draining  of  swamps  and  bog  meadows  in  the  counties  of 
Orange  and  Dutchess;  and  the  principal  question  in  the  case  is, 
whether  the  act  gives  authority  to  interfere  with  the  property  of 
the  plaintiffs,  in  the  manner  proposed.  The  design  of  the  act 
was  to  enable  any  one  or  more  of  the  proprietors  of  swamps 
and  bog  meadows  to  have  them  drained  at  the  joint  expense  of 
all  the  proprietors.  Most  of  the  provisions  in  the  act  apply, 
therefore,  exclusively  to  the  interest  of  those  proprietors,  and 
do  not  touch  the  plaintiffs.  When  application  is  made  to  the 
court  of  common  pleas,  to  have  inspectors  appointed  to  deter* 
mine  on  the  expediency*  the  plan,  and  the  expense  of  draimng, 
and  to  make  a  ratable  assessment  of  the  expense,  the  notice 
enjoined  by  the  act  is  to  be  directed  to  the  parties  interested  in 
the  lands  to  be  drained.  The  notice  is  ' '  to  aU  parties  interested 
therein,"  that  is,  in  the  swamp  or  bog  meadow.  No  other  per- 
sona are  called  on  to  take  notice  of  the  proceeding,  or  to  have 
any  concern  in  the  appointment.  And  when  the  inspectors 
have  made  their  return,  the  proprietors  may  meet  and  choose 
commissioners  to  act  in  the  place  and  stead  of  the  inspectors, 
and  who  are  then  to  be  clothed  with  their  powers.  There  is 
but  one  section  under  which  third  persons,  who  are  not  inter- 
ested  in  the  lands  to  be  drained,  can  be  affected  by  these  pri- 
vate and  ex  parte  proceedings,  and  here  they  are  affected  only 
in  what  appears  to  have  been  considered  as  a  mere  incidental 
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emmmstanoe.  The  sixth  aeotion  prcmdes,  that  in  ease  the  in- 
apecton  shall  find  it  neoesaaiy  *'to  continae  aaoh  ditch  or 
ditches  thxongh  lands  adjoining  any  such  tracts  of  swamp  or 
bog  meadow,  for  the  purposes  of  draining  the  same  more 
effectaaUy,  they  are  authorised  to  agree  and  setUe  with  the 
owner  or  owners  of  snch  lands,  for  snch  damage  as  is  likely,  in 
their  opinion,  to  be  sustained  by  snch  owner  or  owners,  by 
reason  of  snch  ditch,  etc.;  and  if  they  cannot  agree,  the  inspect- 
ors are  to  apply  to  the  court  to  appoint  appraisers."  It  is 
under  this  section  that  the  present  controTcrsy  has  arisen. 

The  inspectors  have  reported  a  plan  for  draining  the  swamps 
north  and  south  of  the  great  pond,  and  have,  in  their  map,  laid 
down  the  course  of  a  main  ditch  through  each  swamp  and  ter- 
minating at  the  pond.  This  pond,  which  is  designated  on  the 
map  as  the  great  pond,  is  a  mile  and  a  half  long,  and  one  mile 
broad,  and  on  an  average,  thirteen  feet  deep,  and  coTers  four 
hundred  acres  of  land.  The  ditches  terminating  at  the  pond 
will  not,  it  seems,  answer  the  purpose  of  draining  the  swamps, 
on  account  of  the  elevation  of  the  water;  and  the  inspectors 
accordingly  propose  to  lower  the  pond  very  materially,  by  cut- 
ting down  the  outlet  of  it,  by  a  ditch  ten  feet  deep,  and  sixteen 
feet  wide.  The  plaintiffs  iJlege,  and  have  gone  largely  into 
proof  to  show,  that  this  project  of  lowering  the  pond  would  de- 
stroy the  value  of  the  pond  and  outlet,  as  a  source  of  water  fot 
the  use  of  mills  below. 

The  defendants  admit  that  the  mill  and  dam  at  the  outlet 
would  be  essentially  affected;  but  they  insist,  and  have  gone 
into  proof  to  show,  that  the  mills  of  the  plaintiffo  lower  down 
on  the  outlet  would  not  be  injured.  The  witnesses  differ  essen- 
tially in  their  opinion  and  judgment  on  this  point.  But  the 
question  of  damage  is  not  the  one  I  am  now  considering.  It  is 
sufficient,  for  the  discussion  of  the  matter  of  right,  that  the  mill 
and  dam  at  the  outlet  must  be  injured,  and  that  the  lowering  of 
the  pond  to  the  extent  proposed,  is  an  experiment  deemed  by 
many  very  hazardous,  in  respect  to  the  future  value  of  the  out- 
let to  all  the  mills  that  are  seated  upon  it.  The  important  ques- 
tion is:  Have  the  defendants  authority,  tmder  the  sixth  section 
of  the  act,  to  cut  down  this  outiet  ?  Oan  this  properly  be  deemed 
a  continuation  of  the  main  ditch  through  lands  adjoining 
the  swamp?  The  inspectors,  in  their  report,  so  consider  it;  for 
they  say,  ''  we  find  it  necessary  to  continue  the  first  mentioned 
main  ditch  through  lands  adjoining  said  tract  of  swamp  or  bog, 
for  the  purpose  of  draining  the  same  more  effectually,  vis., 
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thTongh  whftt  is  ealled  the  onilet  of  the  gzeat  pond;"  and  yet  it 
eppearB  that  this'  outlet  is  at  the  distance  of  one  mile  from  the 
termination  of  the  main  ditch  above  alladed  to. 

From  the  best  consideration  that  I  have  been  able  to  bestow 
on  the  subject,  it  appears  to  me  that  the  inspectors  haye  given 
too  extended  a  constraotion  to  their  powers  under  the  act.  To 
continue  a  line  or  ditch  does  not,  in  the  ordinary  or  grammatical 
sense,  admit  of  any  intervening  substance  to  break  the  con- 
tinuity* It  implies  unintermpted  connection;  and  the  ditch 
cannot  properly  be  said  to  be  continued,  by  terminating  it  at 
the  north  end  of  the  pond,  and  by  deepening  the  outlet  of  that 
pond  at  the  southeast  comer.  We  cannot  suppose  it  without 
indulging  in  the  same  poetical  fiction  by  which  the  river  Al- 
pheos  was  continued  from  Greece  to  Sidly:  oocuUas  egi»se  vias 
mMer  mare.  The  ditch  was  to  be  continued  through  lands  ad- 
joining, that  is,  through  lands  next  to,  and  which  touched,  the 
swamp  or  bog  meadow;  but  none  of  the  lands  of  the  plaintiflb 
adjoin  the  great  swamp  where  the  main  ditch  terminates,  though 
they  may  adjoin  the  small  or  pine  swamp  at  the  soath  end  of 
the  pond. 

If  the  operation  of  cutting  down  the  outlet  is  not  within  the 
letter  of  the  permission  under  the  act,  we  are  certainly  not  war- 
ranted, in  this  case,  to  construe  the  power  liberally,  and  to  ex- 
tend it  by  equity.  It  is  not  a  case  that  concerns  the  public,  but 
one  of  mere  private  coiivenience  and  profit.  The  preservation 
of  the  great  pond  and  its  outlet,  may  be  as  useful  to  the  plaint- 
ifb  as  the  draining  of  the  swamps  would  be  to  the  defendants, 
and  the  interest  of  each  party  has  an  equal  claim  on  the  protec- 
tion of  the  government;  one  interest  ought  not  to  be  made  sub- 
servient to  the  other.  This  permission  to  continue  the  ditch 
through  adjoining  lands,  without  the  consent  of  the  owner, 
ought  to  be  strictly  construed,  and  not  carried  beyond  the  plain 
letter  of  the  act.  It  is  an  invasion  of  the  rights  of  property; 
and  it  is  evident  that  the  act  could  only  have  had  in  view  cases 
of  the  most  immaterial  and  trifling  consequence,  or  the  power 
would  never  have  been  granted  with  so  little  check. 

We  have  seen  that  the  plaintiffs  could  not  have  had  any  legal 
notice  of  the  application  to  the  common  pleas,  nor  any  agency 
in  the  appointment  of  the  inspectors,  and  that  the  decision  of 
the  inspectors  as  to  the  necessity  and  course  of  the  ditch  is,  at 
once,  conclusive  upon  them.  We  are,  therefore,  required  by 
justice  and  policy,  and  the  soundest  rules  of  interpretation,  to 
confine  the  inspectors  and  their  operations,  as  they  may  affect 
etrangers  who  have  no  interests  in  the  swamps,  within  the 
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strict  and  pxedfle  limits  prescribed  by  the  statute.  How  cau- 
tiously and  guardedly  are  powers  given,  eren  to  public  officers, 
to  lay  out  highways  for  the  use  of  the  public  over  private  prop- 
erty. They  are  not  to  be  laid  out  over  cultiTated  grounds 
witiiout  the  certificate  of  twelve  freeholders  that  the  road  is 
necessary;  nor  through  any  orchard  or  garden  of  four  year's 
growth  without  the  owner's  consent.  Can  we  suppose  that 
this  act  intended  that  these  inspectors  should  cany  their 
ditches  where  they  pleased,  without  any  regard  to  the  improve- 
ments of  others?  I  am  entirely  persuaded  that  the  project  of 
draining  this  little  lake,  and  thereby  destroying  one  mill,  and 
affecting  more  or  less  all  the  others  which  are  supplied  by  its 
waters,  is  a  stretch  of  power  never  within  the  contemplation  of 
the  act.  It  would  be  an  unreasonable  and  dangerous  construc- 
tion. The  power  given  was  supposed  to  be  harmless.  It  was 
never  intended  to  touch  and  materially  injure  valuable  im- 
provements on  adjoining  lands;  much  less  was  it  intended  to 
break  up  useful  ancient  streams,  and  the  natural  and  capacious 
reservoirs  which  fed  them.  It  is  most  fit,  therefore,  that  this 
power  should  be  kept  within  the  words  of  the  act 

If  I  am  right  in  the  construction  of  the  act,  then  the  juris- 
diction  of  the  court  and  the  right  of  exercising  it  are  equally 
manifest.  The  title  of  the  plaintiffs  to  the  use  of  the  outiet  is 
undisputed,  and  they,  and  those  under  whom  they  hold,  have 
been  in  the  enjoyment  of  that  right  fbr  a  great  number  of 
years.  In  Fmch  v.  Betbridger^  2  Yem.  890,  a  bill  was  filed 
to  quiet  the  plaintiff  in  the  enjoyment  of  a  water-course  run- 
ning to  his  house  and  garden,  through  the  ground  of  the 
defendant,  and  the  right  and  long  enjoyment  of  the  plaintiff 
appearing,  the  lord  keeper  gave  effect  to  the  bill.  Again,  in 
Braik  v.  Wetiem^  Free,  in  Oh.  630,  the  plaintiff  had  been  in 
possession  of  a  water-course  for  sixty  years,  and  the  defendant 
interrupted  it  by  making  a  cut  or  channel  through  his  own 
lands,  and  a  perpetual  injunction  was  awarded;  and  it  was 
agreed,  in  that  case,  to  be  usual  to  have  such  bills  in  this  court 
in  the  first  instance. 

These  cases  relate  to  acts  of  interruption  by  private  individu- 
als; but  there  are  other  cases  still  more  applicable,  because 
they  relate  to  the  proceedings  of  persons  acting  under  a  statute. 
Thus,  in  the  case  of  Hvah  v.  The  Thiatees  of  Harden  College,  1 
Yes.  188,  Lord  Hardwicke  allowed  an  injunction  to  restrain 
turnpike  commissioners  from  entering  on  the  land  of  the 
plaintiff  to  dig  gravel,  as  it  was  not  a  case  within  their  author- 
ily.    The  lord  ohanosHar  Mid  he  should  not  interpose  in  a 
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doabtful  case  until  that  doubt  was  removed,  and  the  matter 
detennined  at  law;  bat  there  the  case  was  plain,  and  if  the 
<K>mmissionen  went  beyond  their  jnrisdiotion,  thej  were  as 
much  trespassers  as  private  persons;  and  though  they  might  be 
responsible  at  law,  that  would  be  only  for  a  particular  wrong, 
and  the  remedy  would  not  be  equal  to  the  remedy  in  this  court 
In  the  late  case  of  Shand  v.  The  Aberdeen  Canal  Company^  2 
DoWy  519,  which  was  a  Scotch  case,  determined  on  appeal  in 
the  house  of  lords.  Lord  Elden  said  that  if  the  canal  commis^ 
aioners  exceeded  their  powers  they  became  trespassers,  but 
-chancezy  would  restrain  them  by  injunction,  and  keep  them 
strictly  within  the  limits  of  their  power. 

The  case  of  Agar  v.  The  BegerUe  Canal  Company,  Oooper's 
£q.  77,  is  still  more  recent,  being  as  late  as  1815,  and  it  shows 
that  the  jurisdiction  of  chancery  on  this  subject  is  well  settled, 
4Uid  in  constant  exercise,  and  that  the  cases  lUftintiain  the  most 
steady  uniformity  in  their  doctrine  and  belief.  The  bill,  in  that 
oase,  was  filed  by  the  plaintiff  as  owner  of  an  estate  through 
which  the  defendants  proposed  to  make  a  canal,  under  a  private 
act  of  parliament.  The  prayer  of  the  bill  was  to  restrain  the 
•defendants  from  canying  the  canal  through  his  garden  and 
brick-yard,  and  the  injunction  was  allowed  so  far  as  to  restrain 
the  defendants  from  deviating  in  cutting  their  canal  from  the 
line  prescribed.  The  lord  chanceUor  admitted  that  the  plaintiff 
might  have  lain  by  and  rested  on  his  legal  rights,  and  then 
brought  trespass,  but  he  was  also  at  liberty  to  come  into  chan- 
•oexy  in  the  first  instance  for  a  preventive  remedy;  and  if  there 
was  any  dispute  as  to  the  fact,  which  course  the  defendant  ought 
to  pursue,  he  would  direct  an  issue. 

These  cases  remove  all  doubt  on  the  point  of  jurisdiction; 
and  the  observation  of  Lord  Hardwicke  alludes  to  its  pre- 
eminent utility.  This  is  not  a  case  of  an  ordinary  trespass  im- 
pending, but  one  great  and  special,  leading  to  lasting  mischief, 
and  the  destruction  of  the  estate,  and  tending  to  multiplicity 
<xf  suits.  There  is  no  fact  in  this  case  to  be  ascertained.  The 
whole  case  turns  upon  the  construction  of  the  act,  and  consid- 
•eiing  it  in  the  light  that  I  do,  the  prayer  of  the  bill  ought  to 
be  granted. 

Let  the  injunction,  therefore,  against  any  proceedings  on  the 
part  of  the  defendants  touching  the  outlet  in  the  bill  men* 
tioned  be  made  perpetual. 

Injunction  continued. 
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Abbott  v.  Allen. 

Ca  Joan.  Gb.  09.] 

BnaoiiTB  TiTLB— PuBGHASEE  xs  PossBSBion.-— A  pQXohaMr  of  land  wliow 
ia  imdirtiubed  poflseHioDf  aad  hM  xeoeiTed  A  ooATcj^ 
mmsaty,  etaanot  haTo  relief  in  equity  ag»iiiBt  pajiiMnt  of  the  pnrBhew 
moDfly,  on  the  gronnd  of  m  def eet  in  tiie  title. 

Bill  for  injunction  to  reBtnin  pxooeedingB  at  law  for  ih» 
zecoveiy  of  the  pnroliase-money  of  certain  premiseB. 

The  bill  stated  in  snbetance  that  one  Allen,  now  deoeased, 
entered  into  a  contract  to  sell  and  convey  to  the  plaintiff  a  cer- 
tain farm  for  the  sum  of  two  thousand  five  hundred  doUais, 
representing  that  he  was  the  rightful  owner  of  the  same,  and 
would  give  or  procure  the  plaintiff  a  perfect  title;  that  the  said 
AUen  afterwards,  with  his  two  sons,  executed  to  the  plaintiff 
a  deed,  in  fee,  of  the  premises,  with  full  coTenants,  and  the 
plaintiff  thereupon  entered  into  possession,  paid  one  thousand 
dollars  of  the  purchase-money,  and  executed  a  bond  for  the 
payment  of  the  remainder,  and  a  mortgage  to  secure  the  same; 
that  the  plaintiff  had  ever  since  continued  in  possession  of  the 
premises,  and  had  made  valuable  improvements  thereon,  and 
had  paid  the  principal  and  interest  of  the  bond,  with  the  excep- 
tion of  the  sum  of  one  thousand  two  hundred  dollars,  with  the 
interest  thereon,  from  June  1, 1813;  that  the  title  of  the  plaint- 
iff was  now  questionable,  he  having  ascertained,  by  diligent 
inquiry,  that  certain  of  the  heirs  of  one  Jeremiah  Sabin,  a 
former  owner  of  the  land,  had  a  lawful  claim  to  a  portion  thereof 
(which  claim  was  particularly  stated  in  the  bill);  that  the  said 
Allen,  the  plaintiff's  vendor,  having  died,  the  defendant,  hia 
son  and  executor,  had  begun  proceedings  for  the  collection  of 
the  balance  due  on  the  bond,  and  the  plaintiff  prayed  that  such 
proceedings  be  enjoined  until  the  defendant  should  either  per- 
fect the  plaintiff's  title,  or  pay  him  for  the  deficiency.  The 
injunction  having  been  granted,  the  defendant  moved  to  dis- 
solve the  same  on  the  facts  stated  in  tbe  bill. 

J.  Talmadge,  for  the  defendant,  cited  and  relied  on  BumpuM 
V.  Plainer,  1  Johns.  Ch.  218. 

EmoU,  for  the  phiintiff,  cited  Co.  Litt.  884  a,  note;  1  Fonb. 
366;  Sugden's  Law  of  Vendors,  316;  1  Yes.  88;  3  P.  Wma.  307; 
18  Vin.  118  pi.  9, 10. 

Kent,  Chancellor.  This  case  comes  within  the  general  doo* 
trine  declared  in  Bumpus  v.  Plainer,  1  Johns.  Ch.  218-218,  thai 
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a  pnichaser  of  land,  who  is  in  poBseosiony  cannot  hare  relief 
here  against  his  contract  to  pay,  on  the  mere  ground  of  a  defect 
of  title  without  a  previous  CTiction.  But,  without  resting  on  the 
opinion  there  delivered,  I  have  again  examined  the  question, 
inasmuch  as  the  doctrine  in  that  case  was  doubted  by  the 
learned  counsel  who  opposed  this  motion. 

If  there  be  no  fraud  in  the  case,  the  purchaser  must  resort  to 
his  covenants,  if  he  apprehends  a  failure  or  defect  of  title,  and 
wishes  relief  before  eviction.  This  is  not  the  appropriate  tribu- 
nal for  the  trial  of  titles  to  land.  It  would  lead  to  the  greatest 
inconvenience,  and  perhaps  abuse,  if  a  purchaser  in  the  actual 
enjoyment  of  land,  and  when  no  third  person  asserts,  or  takes 
any  measures  to  assert  a  hostile  claim,  can  be  permitted  on 
suggestion  of  a  defect  or  failure  of  title,  and  on  the  principle  of 
quia  timet,  to  stop  the  payment  of  the  purchase-money,  and  of 
aU  proceedings  at  law  to  recover  it.  Can  this  court  proceed  to 
try  the  validity  of  the  outstanding  claim,  in  the  absence  of  the 
party  in  whom  it  is  supposed  to  reside,  or  must  he  be  brought 
into  court  jsgainst  his  will,  to  assert  or  renounce  a  title  which 
he  never  asserted,  and,  perhaps,  never  thought  of.  I  apprehend 
there  is  no  such  practice  or  doctrine  in  this  court,  and  that  a 
previous  eviction  or  trial  at  law  is,  as  a  general  rule,  indispens* 
able.  Perhaps  an  outstanding  incumbrance,  either  admitted  by 
the  party,  or  shown  by  the  record,  may  form  an  exception,  in 
cases  of  covenants  against  incumbrance.  Some  dicta  in  the 
books  (see  Sergeant  Maynard^s  caae^  2  Freeman,  1,  and  1  Yes.  88) 
seem  to  look  to  that  point,  but  I  have  formed  no  opinion  re- 
specting it.  The  case  of  fraud  is  an  exception,  and  it  seems  to 
be  admitted  by  Mr.  Butler  (note,  832  to  Co.  litt.  884  a.),  that 
if  the  purchaser  was  imposed  on,  by  any  intentional  misrepresen- 
tation or  concealment,  he  may  have  redress  here,  in  addition  to, 
and  beyond,  his  covenants.  The  late  case  of  Edwards  v.  MoLeay^ 
Cooper's  Eq.  Bep.  808,  is  to  this  point.  The  purchaser,  in  that 
case,  before  any  eviction  was  had,  or  threatened,  succeeded  in 
a  bill  to  set  aside  the  conveyance,  and  for  a  return  of  the  pur- 
chase-money, but  it  was  expressly  upon  the  ground  of  fraud 
and  imposiiion  charged  and  proved,  and  the  master  of  the  rolls, 
in  answer  to  the  objection  that  the  plaintiff  was  premature,  in- 
asmuch as  he  had  not  yet  been  evicted,  and  might  perhaps  never 
be,  put  the  case  on  the  ground  of  the  fraud.  There  is  no  fraud 
charged  in  this  case,  and  the  bill  has  no  such  ground  to  8up« 
port  it. 

If  there  be  no  fnud#  and  no  covenants  taken  to  secure  the 
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title,  the  purohaser  has  no  remedy  for  his  money,  even  on  a 
failure  of  title.  This  is  the  settled  role  at  law :  Frosi  y •  Baymond, 
2  Cai.  188  [2  Am.  Dec.  228],  and  I  apprehend  that  the  same  role 
prevails  in  equity:  1  Fonb.  866,  note;  Vrmgton  v.  Fate,  cited  in 
Sagden's  Law  of  Vendors,  8d  ed.  846,  847,  and  in  4  Cruise's 
Dig.  90,  and  in  Cooper's  Eq.  811. 

In  the  case  of  Hiem  v.  MiU,  18  Yes.  jun.  114,  the  lord  chan- 
cellor observed  that  possession  of  land  was  no  criterion  of  title, 
and  that  no  person  in  his  senses  would  take  an  offer  of  a  par> 
chase  from  a  man  merely  because  he  stood  upon  the  ground. 
The  purchaser  must  look  to  his  title;  and  if  he  did  not  it  would 
be  crassa  negligentia.  I  know  of  no  case  in  which  this  court  has 
relieved  the  purchaser  where  there  was  no  fraud  and  no  evic- 
tion; all  the  cases  that  I  have  looked  into  proceed  on  the  ground 
of  a  failure  of  the  title,  duly  ascertained.  Thus  in  the  imper- 
fect note  of  the  case  of  Ficketon  v.  LUecote,  22  Eliz.  dted  in  21 
Yiner,  641,  pi.  1,  and  sometimes  referred  to,  process  was 
awarded  by  chanceiy  to  have  the  purchase-money  refunded; 
but  in  that  case  it  appeared  by  the  defendant's  answer  that  the 
plaintiff  could  not  enjoy  the  reversion  of  the  copyhold  which  he 
had  purchased;  and  in  the  anonymous  case  in  2  Ch.  Cas.  19, 
there  was  previous  eviction  under  a  paramount  title,  but  the 
authority  of  that  case  is  questioned  in  a  note  to  the  case  itself, 
and  in  the  subsequent  books  which  refer  to  it;  not,  indeed,  in 
respect  to  the  necessity  of  a  previous  eviction,  which  the  case 
may  be  considered  as  assuming,  but  on  the  ground  that  there 
was  no  covenant  against  paramount  titles,  and  that  the  pur- 
chaser, as  to  them,  took  the  conveyance  at  his  peril.  In  Ser- 
geant Maynard's  case,  2  Freeman,  1,  referred  to  in  the  passage 
cited  by  the  counsel  from  Yiner,  the  lord  chanceUor  said  that 
there  being  no  fraud  or  surprise  in  the  case,  if  the  party  was 
not  aided  by  his  covenants,  he  would  not  be  helped  in  equity; 
and  yet  the  purchase-money  had  been  paid,  and  a  third  person 
had  made  title.  There  are  some  loose  diota,  for  which,  I  pre- 
sume, the  case  was  referred  to,  but  they  are  vrithout  any  fuU- 
ness  of  illustration,  and  want  that  precision  which  is  requisite 
to  give  much  force  to  them.  The  decision  in  the  case  is  strong 
against  the  pretension  of  the  present  plaintiff;  for  though  a 
third  person  had  made  title,  and  the  plaintiff  had  paid  his  pur- 
chase-money, yet  in  consequence  of  a  positive  agreement  vritb 
the  vendor,  he  was  rigorously  denied  any  relief,  and  left  to  his 
remedy,  if  any,  at  law.  So  again  in  Bingham  v.  Bingham^  1 
Yes.  126,  on  a  bill  to  have  purchase-money  refunded  on  a  mis* 
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take  in  title,  the  mistake  had  appealed  in  an  ejectment  at  law. 
It  appears  to  me  that  this  pzineiple  pervades  the  cases. 

The  only  plansible  argument  for  the  injunction  is  that  as  the 
plaintiff  has  covenants  to  secare  his  title,  the  interference  of 
this  court  is  necessary  to  prevent  circuity  of  action,  and  that  the 
plaintiff  ought  not  to  be  compelled  to  pay  the  purchase-money, 
when  by  a  suit  on  his  covenants  he  might  almost  concurrently 
be  enabled  to  recover  it  back  again.  This  argument  would  apply 
to  every  case  of  mutual  and  independent  covenants,  and  would 
prove  too  much;  but  the  proper  answer  here  is,  that  to  sustain 
the  injunction  would  be  assuming  the  fact  of  a  failure  of  title 
before  eviction  or  trial  at  law;  and  which  this  court,  as  not  pos- 
sessing direct  jurisdiction  over  legal  titles,  is  not  bound  or 
authorized  to  assume. 

This  court  may,  perhajM,  try  title  to  land,  when  it  arises 
incidentally;  but  it  is  understood  not  to  be  within  its  province, 
when  the  case  depends  on  a  single  legal  title,  and  is  brought 
up  directly  by  the  bill.  The  power  is  only  to  be  exercised  in 
difficult  and  complicated  cases,  affording  peculiar  grounds  for 
equitable  interference.  This  was  the  doctrine  laid  down  by  the 
respondent's  counsel,  on  appeal,  in  the  case  of  Weiby  v.  BuUand, 
6  Bro.  P.  0.  676,  and  it  appears  to  have  been  sanctioned  by  the 
court.  The  rule  is  now  so  understood,  according  to  a  late 
treatise  on  the  principles  and  practice  of  the  court  of  chancery 
(1  Maddook's  Ohan.  136),  a  work  of  merit  and  utility.  This 
point  was  also  discussed  much  at  large,  and  emphatically  laid 
dovm  by  Baron  Wood,  and  not  denied  by  the  other  barons,  in 
the  case  of  the  Attorney-general  to  the  Prince  ofWdUe  v.  St.  AuMn^ 
1  WightwicVs  Exch.  184  to  238.  The  principle  on  which  set-offs 
are  allowed,  is  also  inapplicable  to  such  a  case,  where  the  de- 
mand of  the  one  party  is  certain,  and  that  of  the  other  is  not 
knoim,  and  cannot  be  ascertained,  until  the  outstanding  title» 
suggested  to  exist,  has  been  established  at  la^ . 

The  plaintiff  has  the  means  of  bringing  the  legal  title  to  a 
test,  whenever  he  pleases,  by  an  action  at  law  on  his  covenant 
of  seisin. 

It  is  unnecessary  for  me  to  say  whether  or  not  the  injunction 
ought  to  stand,  if  there  had  been  a  previous  eviction,  or  if 
there  was  an  existing  incumbrance  which  appeared  to  admit  of 
no  dispute.  I  give  no  opinion  on  either  of  those  points,  nor 
on  a  view  of  the  case,  if  founded  on  other  and  special  circum- 
stances. It  would  be  hazardous  to  undertake  to  define  the 
limits  of  equitable  relief,  in  other  supposable  cases  of  the  like 
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kind.  But,  in  this  case,  whexe  the  plaintiff  now  is,  and  for 
twelve  years  past  has  been,  in  the  peaceable  possession  of  the 
land,  and  when  no  adverse  title  is  put  forward  by  any  person 
claiming  it,  nor  any  adverse  proceeding  threatened;  and  when 
we  have  nothing  but  defects  of  title  speculatively  set  forth,  and 
when  the  plaintiff  has  full  covenants,  to  one  of  which  he  can 
immediately  resort  in  the  courts  of  law,  if  the  vendor  was  not 
seised,  I  feel  myself  bound  to  say,  that  the  defendant's  remedy 
at  law,  for  the  residue  of  his  purchase-money,  ought  not  to  be 
stayed,  and  that  the  injunction  must  be  dissolved. 


This  oaae,  with  its  oompaaion  oaae  of  Bwrnptu  v.  Ptofner,  wlwiwl  to  in  tlw 
opiiiioD,  18  largely  cited  in  the  American  oonrti  m  an  anthoiity  for  the  weU- 
eatabliiBJied  doctrine  that  a  porohaaer  of  land  who  has  gone  into  pnaoniMinn 
and  accepted  a  deed  cannot  have  relief  in  equity  except  in  caaea  of  firand, 
agBinat  payment  of  the  pnrohaae-money,  npon  a  failure  of  title^  before  eviction 
or  aomething  equivalent  thereto,  bat  mnat  resort  to  his  oovenanta.  A  few  of 
the  cases  in  which  it  is  cited  are  here  given:  TeaUa  ▼.  Pryor^  11  Ark.  74; 
Peay  ▼.  Wrighi,  22  Id.  205;  HwUer  v.  Bra^fcrd,  3  Fla.  286;  BoberU  v. 
WooOmgU^  Ga.  Dea  100;  MeGehee  v.  Janes^  10  6a.  133;  BowUm  v.  PoOoek, 
7  T.  B.  Monroe,  49;  TimmiM  v.  Shannon,  19  Md.  815;  Viek  v.  Percy,  15 
Miss.  (7  Sm.  &  M.),  268;  Green  v.  McDonald,  21  Id.  13  (Sm.  &  M.),  454; 
Guice  V.  SeUere,  43  Id.  56;  MUeheUr.  McMuUen,  59  Mo.  258;  Edwardey. 
Bodine,  2d  Wend.  114;  In  re  LMngeUme,  9Paige,  445;  iTitt  v.  ^vtier,  6  Ohio 
&  217;  VanLewY.  Parr,  2Bioh.  Eq.  337;  J7oft  v. Payn«,  3 Tex. 479;  PottM 
V.  Taylor,  7  How.  (U.  S.)  159;  WMer  v.  WUeon,  13  Wis.  526.  And  npon 
the  pomt  that,  if  there  is  no  f raad  and  the  porchaser  has  not  protected  him- 
self by  taking  covenants,  there  is  no  remedy,  npon  a  failure  of  title,  either  at 
law  or  in  equity,  the  case  is  cited  and  relied  upon  in  Barkhamatead  y.  Caee, 
6  Oonn.  530;  Laugherty  v.  McLean,  14  Lid.  108;  Maneyr,  Porter,  3  Homph. 
363,  and  in  HyaU  v.  Twomey,  I  Dev.  &  Bat  Eq.  317,  a  similar  doctrine  was 
applied  to  a  sale  of  a  patent  right  which  turned  out  to  be  invalid,  under  tlw 
provisions  of  the  U.  S.  patent  law.  As  to  the  point  that  courts  of  equity  ara 
not  ordinarily  the  proper  tribunals  for  the  trial  of  title  to  land,  the  dootrins 
of  the  principal  case  is  noticed  and  commended  in  Devaux  v.  Detroit,  Harr. 
Oh.  (Mich.)  101;  Moron  v.  PaMner,  13  Mich.  370;  Appereon  v.  Ford,  23  Ark. 
755.  In  Lowry  v.  Hurd,  7  Minn.  365,  npon  the  question  of  the  ri^t  of  a 
purchaser  in  possession  to  resist  payment  of  the  purohase-money,  it  was  hf^M 
that  there  was  a  distinction  between  the  covenant  of  seisin  and  other  cove* 
nants,  and  that,  by  reason  of  this  distinction,  damages  for  a  breach  of  the 
covenant  of  aeisin  might  be  set  up  as  a  counter-claim  by  the  purchaser  in  an 
action  to  foreclose  a  mortgage  given  to  secure  the  immhanr  monoy.  Bat  ^>»i« 
distinotion  is  repudiated  in  Fantham  -v.  HoUhhiee,  2  Keyes  (N.  T. )  15.  In 
certain  oases  relief  has  been  granted  in  equity  against  payment  of  the  pnitshas^ 
money,  until  the  purchaser  could  be  secured  against  exirtinginoumbranoea  or 
defects  in  the  title,  where  there  were  doubts  of  the  grantor's  solvency:  Sea 
Jonu  V.  SianUm,  11  Mo.  486;  Bowen  v.  TkraU,  28  Vt  385;  Woodnff  v. 
teM^  9  Fkige,  448. 
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Mbiaks  or  Bud— Fabol  Pioof. —Equity  will  zeliefe  agpiiMl  m  mliteln  ia  • 
doed  or  oontnot  in  writings  upon  aaiuhcbfxry  pwol  proof  of  ineh  mit- 
Uke,  wheihar  the  ralief  is  aoaght  affixniAtiTdy  by  m  mit  to  ref oim  ibo 
eontraot^  or  by  w^y  of  def flow  to  m  Wl  for  speoifio  peff onnaiioe,  and  thii 
notwithstanding  the  fact  that  the  miatake  ia  deniod  by  the  qppoaita 
par^. 

fmi. — ^Thn%  whore  a  tmatae  for  an  infant,  intending  to  oonvey  two  hun- 
dred aorea»  part  of  an  entire  traot  of  two  hnndred  and  fifty  aorea»  by  a 
miatake  in  the  deacriptioD,  oonyeyed  the  whole  traot;  in  a  aiiit  brought 
1^  the  eeduique  inui  after  the  death  of  the  tmatee^  theoonrt»  upon  parol 
proof  of  the  mistake^  deoreed  areooDTeyanoeof  the  fifty  aoroaeaoneoiialj 
indnded  in  the  deed. 

Sbou  ot  Pboot  Bbquxbkd.— The  proof  in  aaoh  caeea  mnat  be  olear  and 
atron^  so  aa  to  eataUish  the  mistake  to  the  entire  satisfaction  of  the 
oonrt. 

JLoQumoBNOi. — ^Where  the  oonT<^yanoe  in  which  the  mistake  ooonzzed  was 
made  by  a  trustee  for  an  infant  in  1804,  and  the  trostee^  upon  discxi^rexy 
of  the  mistake^  in  1800,  notified  the  agent  of  the  vendee  that  she  intended 
to  apply  to  the  oourt  for  relief  but  died  in  1814,  without  having  taken 
any  steps  for  that  purpose;  and  the  eutiU  que  tru§C  brought  the  suit  im* 
mediately  after  the  trustee's  death,  it  waa  held  that  the  relief  was  not 
baired  by  aoqniesoenoe. 

CoMRiraAXion  icn  iMFBoymiBirTS.-— A  vendee  of  land  oonveyed  by  nustake 
ii  not  entitled  to  oompenaation  for  improvements  made  thereon  after  he 
haa  knowledge  of  the  mistake,  and  after  he  has  dedared  lusintention  to 
take  advantage  of  it 

Bill  by  Gtillespie  and  Elizabeth,  hia  wife,  to  comi>el  a  recon- 
▼eyanoe  of  Mtj  acres  of  land,  included  by  mistake  in  a  convey- 
jmce  to  the  defendant  made  in  1801,  by  one  Mrs.  Mann,  who 
held  the  land  in  trust  for  the  said  Elizabeth,  then  an  infant 
The  case  is  su£Bciently  stated  in  the  opinion. 

B,  Bobinaon  and  Edrison^  for  the  plaintiffs,  npon  the  question 
of  the  admissibility  of  parol  cTidence  to  prove  the  mistake  in 
the  deed,  cited  Mitford's  PI.  116;  1  Yes.  817,  457;  2  Id.  316;  8 
Atk.  81;  6  T.  B.  681;  6  Yes.  jun.  828. 

Bigga  and  MUcheU,  for  the  defendant,  contended  that  parol 
proof  of  the  mistake  was  inadmissible,  particularly  where  the 
mistake  was  denied  in  the  answer,  and  where  the  evidence 
related  chiefly  to  alleged  confessions  and  admissions  of  the  de- 
fendant made  thirteen  years  before,  and  cited  «7acA»on  v.  Shear'* 
man,  6  Johns.  19;  2  Yes.  196;  6  Yes.  jun.  833,  884,  889;  Dick- 
ons, 295:  1  Bro.  C.  0.  92,  838;  1  Bl.  1202;  12  Johns.  427;  1 
Johns.  Oh.  343,  429,  430;  Marks  v.  PeU,  Id.  594, 598. 
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EMHTy  Ohanoellor.  The  bill  is  brought  to  rectify  a  Tniiitfilr<» 
in  the  conveyanoe  to  the  defendant,  whieh,  by  an  error  in  the 
description  of  the  land,  conveyed  the  whole  lot,  or  two  hon* 
died  and  fifty  acres,  instead  of  two  hundred  acres,  parcel  of  th# 
same.  The  mistake  is  positively  denied  in  the  answer,  and  it 
is  objected  that  parol  proof  of  the  mistake  is  inadmissible  in 
opposition  to  the  plain  language  of  the  deed  and  especially  in 
opposition  to  the  defendant's  answer. 

1.  Assuming  the  parol  testimony  to  be  competent,  the  fact  of 
the  mistake  on  the  part  of  the  grantor  is  made  out  to  my  entire 
satisfaction.  There  are  circumstances  independent  of  the  parol 
proof  that  afford  pretty  strong  presumptive  evidence  of  mistake. 
The  deed  to  Mrs.  Mann,  in  1799,  after  mentioning  the  number 
and  describing  the  boundaries  of  the  lot,  adds  that  it  containa 
two  hundred  and  fifty  acres,  more  or  lees.  The  defendant  lived 
on  part  of  the  lot  and  other  tenants  occupied  other  parts  of  it 
at  the  time  of  the  purchase  by  the  defendant,  and  the  number 
of  acres  was  a  fact  likely  to  be  known  by  the  several  persons 
interested  in  the  lot.  It  is  not  pretended  in  the  case  that  the 
lot  did  not  contain  two  hundred  and  fifty  acres,  and,  when  the 
defendant  applied  to  purchase,  it  is  extremely  probable  that  he 
and  Mrs.  Mann  equally  well  knew  so  important  and  so  noto- 
rious a  fact  as  the  number'  of  actual  or  reputed  acres.  But  the 
agreement  for  the  purchase,  signed  by  both  of  them  on  the  day 
of  the  date  of  the  deed,  stated  that  Mrs.  Mann  had  agreed  tc 
convey  to  the  defendant  a  tract  of  land  containing  two  hundred 
acres,  and  the  deed  itself,  which  follows  in  the  description  of 
the  boundaries  the  words  of  the  former  deed  to  Mrs.  Mann^ 
adds,  containing  two  hundred  acres,  more  or  less.  Why  did  it 
vary  in  this  particular  from  the  former  deed  and  not  follow  the 
description  throughout  ?  This  was  a  circumstance  which  would 
probably  attract  attention  as  soon  as  the  other  parts  of  the 
description.  A  purchaser,  being  on  the  lot  and  wdl  acquainted 
with  it,  would  ordinarily  attach  much  importance  to  a  declara- 
tion of  the  quantity  of  acres.  If  the  whole  lot  was  intended  to 
have  been  sold,  it  is  inconceivable  why  that  part  of  the  deecrip- 
tion,  in  the  former  deed  should  have  been  varied  in  so  great  a 
degree  as  from  two  hundred  and  fifty  to  two  hundred  acres, 
and  why  the  previous  agreement  in  writing  should  speak  of  a 
tract  of  land  of  two  hundred  acres  instead  of  the  lot  itself,  well 
known  to  contain  two  hundred  and  fifty  acres. 

The  two  receipts  for  rents,  dated  the  8th  and  9th  of  June, 
1804,  do  not  appear  to  me  to  afford  much  inference,  one  way  or 
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the  other.  The  first  receipt  was  for  the  payment  of  the  arreara 
dne  from  the  defendant  for  his  one  hnndred  acres,  and  the 
second  for  arrears  from  the  other  occupants.  It  says,  in  full 
for  rent  for  lot  67,  occupied  by  defendant.  This  was  a  loose 
and  very  inaccurate  ezpressiony  and  it  is  difficult  to  know  what 
was  meant.  These  receipte  appear  to  me  to  be  of  no  moment 
in  the  case. 

But,  if  we  resort  to  the  parol  proof,  it  is  clear  and  OTcrwhelm* 
ing,  when  connected  with  the  inference  from  the  documents, 
that  Ifrs.  Mann  did  not  intend  to  sell  and  that  the  defendant 
did  not  intend  to  buy  more  than  two  hundred  acres,  and  that 
the  fifty  acres  occupied  by  OaUe  were  not  included  in  the 
bargain. 

Elisabeth  Orossby  was  present  when  the  parties  were  wiftlritpg 
the  contract,  and  die  remembers  that  Mrs,  Mann  was  positive 
and  absolute  in  her  refusal  to  sell  more  than  two  hundred  acree, 
or  to  sell  the  part  occupied  by  Oable,  and  that  she  assigned  as  a 
reaiBon  that  Oable  held  the  land  under  lease.  We  have  also  the 
testimony  of  sereral  witnesses  residing  near  the  land,  and  who 
had  been  long  and  well  acquainted  with  the  lot  and  with  the 
defendant,  who  testify  to  the  great  value  of  Cable's  part  in  1804, 
and  to  the  confessions  of  the  defendant,  after  his  return  from 
making  the  purchase  at  New  York,  that  he  purchased  two  hun- 
dred acres  only,  and  did  not  purchase  Gable's  part  of  fifty  acres, 
but  that  he  found  afterwards  that  his  deed  included  the  whole 
lot.  The  witnesses  who  testify  to  these  confessions  and  deda- 
rations  of  the  defendant,  are  Josiah  Corbet,  Jonathan  Wood, 
David  Brown,  Caleb  Brown,  Daniel  Case  and  Jonathan  Cable. 
These  six  witnesses  are  all  unimpeached,  most  of  them  are  neigh- 
bors to  the  defendant  and  strangers  to  the  plaintifb,  and  it  is 
imi>os8ible  not  to  give  f  uU  credit  to  such  a  mass  of  testimony  all 
going  to  one  point.  In  addition  to  this  we  have  the  testimony 
of  David  Austin,  who  was  in  New  Xork,  with  the  defendant,  in 
June,  1804,  and  he  understood  from  him  at  the  time  that  his 
business  was  to  purchase  two  hundred  acres  of  the  lot.  It  is 
also  proved  by  Cable,  that  the  defendant  told  him,  a  short  time 
before  the  purchase,  that  he  was  going  to  purchase  two  hundred 
acres  of  the  lot. 

Some  of  these  witnesses  falsify  the  auswer  in  other  parts,  and 
prove  it  untrue  as  to  a  matter  of  fact  within  the  defendant's 
own  knowledge.  The  answer  says,  that  immediately  on  receiv- 
ing the  deed  the  possession  of  the  whole  lot  was  delivered  to 
him  by  the  tenants,  all  of  whom  either  surrendered  their  pos- 
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session  to  him,  or  took  deeds  under  hun,  and  that  he  ofEered 
deeds  to  all  the  tenants,  and  particohirlj  to  Jonathan  Oable, 
who  refused  a  deed  and  yoluntarily  surrendered  his  posseesioQ 
to  the  defendant.  Cable  not  only  contradicts  the  iact  of  any 
such  offer  to,  or  surrender  by  him,  but  it  is  proved  by  Charles  and 
John  Blowers  that  the  defendant  entered  forcibly  and  took  pos- 
session of  the  mill  belonging  to  Cable. 

2.  It  is  unnecessary  to  enter  more  minutely  into  the  parol 
proof  of  the  fact  of  the  mistake.  On  that  point  there  is  no 
room  for  doubt.  The  only  doubt  with  me  is,  whether  the  de- 
fendant was  not  conscious  of  the  error  in  the  deed  at  the  time 
he  receiTcd  it  and  executed  the  mortgage,  and  whether  the  deed 
was  not  accepted  by  him  in  fraud,  or  with  a  voluntazy  suppres- 
sion of  the  truth.  That  fraudulent  views  yery  early  arose  in 
his  mind  is  abundantly  proved.  He  asked  Corbet,  a  witness, 
if  he  could  not  so  run  the  line  as  to  save  the  lower  mill  seat  to 
himself;  and  he  told  David  Brown  that  he  meant  to  take  coun- 
sel, and  if  he  f  ouud  he  could  hold  the  whole  lot,  he  intended  to 
do  so,  as  it  was  not  lus  fault  that  the  deed  was  made  as  it  was. 

It  would  be  a  great  defect  in  what  Lord  Eldon  terms  the 
moral  jurisdiction  of  the  court,  if  there  was  no  relief  for  such 
a  case.  Suppose  Mrs.  Mann  had  applied  for  relief,  instantly, 
on  discovery  of  the  mistake,  and  immediately  after  the  delivery 
of  the  deed;  was  there  no  ix>wer  in  the  whole  administration 
of  justice  competent  to  help  her?  It  has  been  the  constant 
language  of  the  courts  of  equity  that  parties  can  have  relief  in 
a  contract  founded  in  mistake  as  well  as  in  fraud.  The  rule  in 
the  courts  of  law  is,  that  the  written  instrument  does,  in  oon* 
templation  of  law,  contain  the  true  agreement  of  the  parties, 
and  that  the  writing  furnishes  better  evidence  of  the  sense 
of  the  parties  than  any  that  can  be  supplied  by  parol.  But 
equity  has  a  broader  jurisdiction,  and  will  open  the  written 
contxact  to  let  in  an  equity  arising  from  facts  perfectly  distinct 
from  the  sense  and  construction  of  the  instrument  itself.  '*  It 
must  be  an  essential  ingredient,"  says  Lord  Thurlow,  1  Bro. 
C.  C.  850,  **  to  any  relief  under  this  head,  that  it  should  be  on 
an  accident  perfectly  distinct  from  the  sense  of  the  instru- 
ment." I  have  looked  into  most,  if  not  all,  of  the  cases  on 
this  branch  of  equity  jurisdiction,  and  it  appears  to  me  to  be 
established,  and  on  great  and  essential  grounds  of  justice,  that 
relief  can  be  had  against  any  deed  or  contract,  in  writing, 
founded  in  mistake  or  fraud.    The  mistake  may  be  shown  by 
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parol  proof,  and  the  relief  granted  to  the  injured  party,  whether 
he  sets  up  the  mistake  affirmatively,  by  bill,  or  as  a  defense. 

In  Henlde  y.  The  Boyai  Exchange  Asgurance  Compmny^  1  Yes. 
S17,  Lord  Chancellor  Hardwicke  said,  the  court  had  jurisdic- 
tion to  relieye,  in  respect  of  a  plain  mistake  in  contracts  in 
writing,  as  well  as  against  frauds  in  contracts.  The  same  doe- 
trine  appears  to  ha^e  been  held  by  him  in  Simpson  v.  Vaughan, 
and  in  Langley  t.  Brown,  2  Atk.  81,  203,  and  by  Lord  Thurlow, 
in  Taylor  y.  Eadd,  cited  in  3  Bro.  0.  0.  454;  5  Yes.  jun.  595. 
So  again  in  Baker  ▼.  Paine,  1  Yes.  456,  Lord  Hardwicke  ob- 
served, *'  How  can  a  mistake  in  an  agreement  be  proyed  but  by 
parol  evidence?  It  is  not  read  to  contradict  the  face  of  the 
instrument,  but  to  prove  a  mistake  therein."  In  Irnham  y. 
Ckildf  1  Bro.  C.  C.  94,  Lord  Thurlow  said,  that  a  mistake  cre- 
ating an  equity  dehors  the  deed,  should  be  proved  as  much  to 
the  satisfaction  of  the  court  as  if  it  were  admitted;  and  after- 
wards, in  Shelbume  y.  Inchiquin,  1  Bro.  0.  C.  841,  844,  he  held 
that  parol  proof  was  not  incompetent  to  prove  that  words  taken 
down  in  writing  were,  by  mistake,  contrary  to  the  concurrent 
testimony  of  all  parties.  Lastly,  it  was  said  by  Lord  Eldon,  in 
the  case  of  The  Marquis  of  Tovmsend  y.  Stangroom,  6  Yes.  jun. 
828,  that  it  would  be  yery  singular  if  the  jurisdiction  of  the 
court  should  not  be  capable  of  being  applied  to  cases  of  mis- 
take and  surprise,  as  well  as  of  fraud.  He  owned  that  those 
who  undertook  to  rectify  an  agreement  by  showing  a  mistake, 
undertook  a  task  of  great  difficulty,  but  he  could  not  say  the 
evidence  was  incompetent,  though  it  was  not  possible  to  recon« 
cile  all  the  cases  on  this  question. 

The  oases  concur  in  the  strictness  and  difficuliy  of  the  proof, 
but  still  they  all  admit  it  to  be  competent,  and  the  only  ques- 
tion is:  Does  it  satisfy  the  mind  of  the  court?  Lord  Hard- 
wicke said  it  must  be  proper  proof,  and  the  strongest  proof 
possible;  and  Lord  Thurlow,  that  it  must  be  strong,  irrefraga- 
ble proof;  and  he  said  the  difficulty  of  the  proof  was  so  great 
that  there  was  no  instance  of  its  preyailing  against  a  party  in- 
sisting that  there  is  no  mistake.  We  are  now  considering  the 
question  of  the  competency,  and  not  of  the  amount  of  the 
parol  proof,  and  it  appears  to  be  the  steady  language  of  the 
English  chancery,  for  the  last  seyenty  years,  and  of  all  the 
compilers  of  the  doctrines  of  that  court  that  a  party  may  bs 
admitted  to  show,  by  parol  proof,  a  mistake,  as  well  as  fraud, 
in  the  execution  of  a  deed  or  other  writing.  We  will  next  look 
into  the  cases  for  the  application  of  this  principle. 
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On  bills  for  a  qpedfic  performance  of  an  agreement  in  writ 
ing,  the  defendant  has  bequentlj  been  admitted  to  show,  by 
parol  proof  y  a  mistake  in  snob  agreement,  and  by  that  means, 
to  destroy  the  equiiy  of  the  bill.  The  relief  on  such  bills  is 
ssid  to  rest  in  discretion,  and  if  the  defendant  can  show  sur- 
prise or  mistake,  it  makes  the  special  performance  of  sooh  an 
agreement  unjust.  The  oases  of  Joyne$  t.  StaOunn,  3  Atk.  888; 
The  MarqtixB  of  Ibunwend  t.  Stangroom,  6  Yes.  jun.  828;  JBamr 
botUm  ▼.  Chrden,  1  Yes.  &  B.  166;  Clowegy.  Biggimon^  Id.  624; 
and  Flood  ▼.  FMay,  2  Ball.  &  B.  9,  are  all  to  this  point.  But 
this  is  only  one  class  of  cases;  there  is  another  class  in  which 
the  object  of  the  parol  proof  is  to  correct  imstakes  in  bonds, 
deeds  of  settlement,  mortgages,  and  generally  in  all  oontracts 
and  agreements,  and  where  the  proof  is  introduced  to  aid  the 
plaintiif  in  Us  bill,  as  well  as  to  aid  the  defendant  in  his  de- 
tense. 

Whether  such  proof  be  admissible  on  the  part  of  a  plaintiff 
who  seeks  a  speoifio  performance  of  an  agreement  in  writing, 
and  at  the  same  time  seeks  to  vary  it  by  parol  proof,  has  been 
made  a  question.  Lord  Hardwicke,  in  Jcynn  v.  Siaiham^ 
seemed  to  think  it  might  be  done;  but  such  proof  was  rejected 
by  the  master  of  the  rolls  in  WooQam  t.  ^eam,  7  Yes.  jun.  211, 
and  again  in  JSggiMon  ▼.  Clowes,  16  Id.  616;  and  when  Lord 
Bedesdale  said,  in  CUnan  ▼.  Coohe,  1  Sch.  A  Lef.  89,  that  he 
could  find  no  decision  in  which  a  plaintiif  had  been  permitted 
to  show  an  omission  in  a  written  agreement,  by  mistake  or 
fraud,  he  must  be  understood  to  refer  to  the  cases  of  bills  for  a 
specific  performance  of  an  agreement,  which  was  the  case  then 
before  him.  There  are  numerous  instances  in  which  the  plaint- 
iff has  claimed  and  obtained  relief  by  showing  a  mistake  in  the 
agreement;  and  there  would  be  a  most  deplorable  failure  of 
justice,  if  the  mistalfes  could  only  be  shown  and  corrected  when 
set  up  by  a  defendant  to  rebut  an  equity. 

In  HencMe  ▼.  The  Boyal  Eaochange  Axsarwnee  Co.,  the  bill  was 
brought  by  the  plaintiff  to  have  a  policy  rectified,  so  as  to 
charge  the  defendants  after  a  loss,  and  when,  without  such  cor- 
rection, they  would  not  be  charged.  The  parol  proof  was  ad- 
mitted, and  because  the  proof  was  insufficient  and  uncertain, 
the  bill  was  dismissed,  though  without  costs.  In  Boker  ▼.  Paine, 
the  plaintiff  sought,  by  bill,  to  be  relieved  from  a  mistake  in 
articles  of  agreement,  containing  a  bargain  and  sale  of  goods, 
and  the  parol  proof  was  admitted,  though  objected  to,  and  the 
articdee  were  rectified.    Again,  in  WalU  ▼.  Bullae,  1  P.  Wms. 
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60,  a  Tolnntaxy  defeciiTe  conTejance  of  land  was  made  good, 
on  a  bill  by  b  person  holding  under  it,  against  the  heir  of  the 
grantor;  and  in  Simpson  y.  Vaughan,  2  Atk.  31;  and  Crotbyy. 
Jiiddleton,  Free,  in  Ch.  809;  and  Bum  y.  Bum,  3  Yes.  573,  a 
mistake  in  a  bond  was  shown  by  parol  proof  on  the  part  of  the 
plaintiffs,  and  the  bond  amended,  though  in  two  of  these  cases 
the  obligor  was  dead,  and  in  the  third  the  lapse  of  time  had 
been  yery  great,  and  the  party  against  whom  the  correction  was 
allowed,  was  a  surety.  So  in  The  South  Sea  Co,  y.  D'Oliffe, 
cited  in  2  Yes.  877,  and  5  Yes.  jnn.  601,  there  was  a  mistake  in 
a  bond,  giyen  by  way  of  security,  by  inserting  six  instead  of 
two  months,  and  the  party  was  relieyed  upon  eyidence  of  mere 
yerbal  communications. 

The  cases  of  Sandal  y.  Bandal,  2  P.  Wms.  464;  Cocking  y, 
PraU,  1  Yes.  400;  Rogers  y.  £%iW,  Dickens,  294,  and  BartAow  y. 
Kilvin^^om  5  Yes.  jun.  593,  were  bills  filed  to  rectify  mistakes  in 
settlements;  and  in  all  of  them  proof  aliunde  was  admitted, 
though  the  admission  was  resisted;  and  in  two  of  the  cases,  by 
the  defendant,  who  claimed  as  heir,  against  the  mistake. 

Defects  in  mortgages,  contrary  to  the  intentions  of  the 
parties,  haye  also  been  made  good  against  subsequent  judgment- 
creditors,  who  came  in  under  the  party,  who  was  bound  in  con« 
science  to  correct  the  mistake:  2  Yem.  665,  609;  1  Eq.  Cas. 
Ab.  820,  pi.  1;  1  P.  Wms.  279. 

It  has  been  said  that  there  was  no  instance  of  a  mistake  cor- 
rected  in  fayor  of  a  plaintiff,  against  the  answer  of  the  defend- 
ant, denying  the  fact  of  mistake.  But  I  do  not  understand  any 
of  the  dida  on  this  point  to  mean,  that  the  answer,  denying  the 
mistake,  shuts  out  the  parol  proof,  and  renders  relief  unattain- 
able, however  strong  that  proof  may  be.  The  observationB  of 
Lord  Eldon  in  the  case  of  The  Marquis  of  Townsend  y.  Stan^ 
groom,  certainly  imply  no  more  than  that  the  answer  is  entitled 
to  weight,  in  opposition  to  the  parol  proof;  but  it  certainly  can 
be  oyercome  by  such  proof.  In  that  yery  case,  the  answer  de< 
nied  the  mistake,  yet  parol  proof  was  held  admissible.  The 
lord  chancellor  only  said  that  the  evidence  must  be  taken  with 
due  regard  being  had  to  the  answer,  and  that  it  must  not  be 
be  forgotten,  to  what  extent  the  answer  of  one  of  the  par- 
ties admits  or  denies  the  intention.  Lord  Thurlow  said,  that 
there  was  so  much  difficulty  in  establishing  the  mistake,  to 
the  entire  satisfaction  of  the  court,  that  it  had  never  prevailed 
against  the  answer  denying  the  mistake.  I  am  not  inclined,  on 
light  grounds,  to  contradict  such  high  authority,  but  as  I  read 
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the  case  of  PUcaim  v.  Ogbaume,  2  Yea.  876,  hetore  Sir  John 
Strange,  the  bill  was  to  be  relieved  against  an  annuity  bond, 
and  to  reduce  the  same  from  one  hundred  and  fifty  pounds  to 
one  hundred  pounds,  according  to  the  original  understanding 
and  agreement  of  the  parties.  The  answer  denied  positiyely  all 
the  circumstances;  every  particular  of  the  private  agreement^ 
and  parol  proof,  by  seyeral  witnesses,  was  objected  to  and  ad- 
mitted, which  falsified  the  answer,  and  made  out  the  real  agree- 
ment to  the  satisfaction  of  the  court;  and  though  relief  was 
not  granted,  it  was  refused  upon  other  and  distinct  grounds  no 
ways  connected  with  the  question,  as  to  the  competency  and 
e£fect  of  the  proof. 

It  is  the  settled  law  of  this  court,  as  was  shown  in  the  case 
of  Boyd  V.  McLean,  1  Johns.  Ch.  582,  that  resulting  trust  may 
be  established  by  parol  proof,  in  opposition  to  the  deed,  and  in 
opposition  to  the  answer  denying  the  trust.  There  is  no  reason 
why  the  answer  should  have  greater  effect  in  this  than  in  that 
case,  and  there  would  be  manifest  inconsistency  in  the  doc- 
trines of  the  court,  if  such  a  distinction  existed.  The  case  of 
Hdrks  V.  Pell,  1  Johns.  Gh.  598,  599,  which  was  referred  to  by 
the  defendant's  counsel,  admitted  that  parol  proof  of  mistakes 
was  competent;  and  it  was  held  not  to  be  sufficient  in  that  case, 
because  it  consisted  of  naked  confessions  of  a  party,  made  sev* 
enteen  years  after  peaceable  possession  under  a  deed.  The 
confessions  in  that  case  were  also  of  a  negative  kind,  and  de« 
duced  from  tacit  acquiescence;  the  party  who  made  them  wat 
dead,  and  the  possession  had  been  for  thirty  years  under  the 
deed,  and  there  were  no  corroborating  circumstances  in  aid  of 
the  confessions.  Surely,  there  is  nothing  to  be  drawn  from  thai 
case  in  opposition  to  the  competency  of  the  proof  in  this. 

We  have  a  strong  case  on  this  subject  in  WaMum  v.  MerriUs, 
which  was  decided  pu  the  equity  side  of  the  supreme  court  of 
Connecticut,  in  1801 :  1  Day,  139  [2  Am.  Dec.  59].  A  mort- 
gagor, in  that  case,  made,  by  mistake  in  1784,  an  absolute  deed, 
which  be  did  not  discover  until  some  time  after.  The  mort* 
gagee  got  into  possession,  and,  in  March,  1801,  sold  to  a  pur- 
chaser, by  a  deed,  with  covenants  of  warranty.  In  August, 
1801,  a  purchaser  under  the  mortgagor  filed  his  biU,  or  [>eti* 
tion,  against  the  purchaser  under  the  mortgagee,  to  redeem* 
The  answer  set  up  the  statute  of  frauds  as  a  defense;  and,  oo 
the  trial,  parol  proof  of  the  mistake  was  offered  by  the  plaintiff, 
objected  to  and  admitted,  and  the  deed  established  as  a  mort- 
gage, and  a  right  of  redemption  decreed.     This  decree  \(as 
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afterwaids  unaiumoaBly  confirmed  in  the  court  of  errors  of  that 
state. 

Mj  opinion,  accordingly,  is,  that  the  parol  proof  in  this  case 
was  competent  and  admissible,  and  that  it  establishes,  most 
clearly  and  condnsiTelj,  the  fact  of  the  mistake,  as  charged  in 
the  bUl.  I  am  also  of  opinion  that  there  is  no  acquiescence 
here  to  bar  the  plaintiffs.  Mrs.  Mann  was  but  a  trustee  for  one 
of  the  plaintiffs,  then  an  infant;  and  it  is  in  proof,  that  when 
she  discovered  the  mistake,  she  communicated  the  fact,  as  early 
as  1806,  to  Joseph  Harris,  who  called  upon  her,  as  agent  for 
the  defendant,  when  she  told  him  of  her  intention  to  commence 
a  suit  in  this  court.  She  died  in  1814,  and  the  present  suit,  by 
the  cetiui  que  trust,  was  commenced  with  all  due  diligence. 
There  is  no  pretext  for  the  suggestion  of  any  delay,  or  acqui- 
escence, injurious  to  the  just  rights  of  the  plaintiffs.  Courts 
have  been  liberal  on  this  head.  A  mistake  was  rectified  after 
seven  years  acquiescence,  in  Easi  y.  Thomburg,  3  P.  Wms.  126, 
and  if  Lord  Hardwicke  refused  it  in  Bell  y.  Cundall,  Amb.  101, 
it  was  after  a  lapse  of  forty-four  years,  and  where  there  was  a 
purchaser  withont  notice. 

Nor  has  the  defendant  any  equitable  claim  for  compensation 
for  his  improyements  made  upon  those  fifty  acres.  They  were 
made  by  him  after  he  knew  of  the  mistake,  and  had  declared 
his  intention  to  take  advantage  of  it,  and  fraudulently  carried 
that  intention  into  effect.  Such  an  allowance  would  be  con- 
founding all  moral  distinctions,  and  be  giving  countenance  and 
sanction  to  the  most  fiagrant  injustice. 

I  shall,  therefore,  decree  that  the  defendant  release  and  con- 
vey to  the  plaintiffs,  with  proper  covenants  against  his  own  acts, 
the  fifty  acres  leased  to  Jonathan  Gable,  and  possessed  by  him, 
and  that  he  pay  the  costs  of  the  suit. 

Decree  accordingly. 


The  doctrine  of  this  case  has  been  questioned  in  the  decisions  of  some  of 
the  states;  as,  for  instance,  in  Elder  y.  Elder,  10  Maine,  86,  where  the  conrt 
say:  "In  OUleapie  y.  Moon,  2  Johns.  Oh.  585,  the  learned  chancellor  main- 
tains that  relief  may  be  had  in  chancery  against  any  deed  or  contract  in 
writing  founded  in  mistake  or  fraud,  and  that  the  mistake  may  be  shown  by 
parol  proof,  and  relief  granted  to  the  injured  party,  whether  he  sets  up  the 
mistake  affirmatiyely  by  bill  or  as  a  defense.  We  have  looked  into  the  cases 
cited  by  him,  but  are  not  satisfied  that  they  sustain  the  doctrine  to  the  ex- 
tent which  his  language  would  seem  to  imply.  In  some  of  them  parol  ovi- 
denoe  of  mistake  was  admitted  on  the  part  of  the  defendant  to  rebut  an 
9tpdtj.    In  others,  contracts  not  relating  to  real  estate,  but  of  a  personal 
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ohanoter,  were  refoimed  or  amended  <m  puol  proof  of  mistike.  ^mm 
show  that  this  has  sometimes  been  done  in  oonrts  of  eqoity;  hot  under  what 
circamstances  it  is  mmeoessary  to  state,  as  the  eontraot  before  os  is  one  le- 
Jating  to  real  estate.'*  It  is  worthy  of  note,  however,  that  in  this  as  well  as 
in  all  the  other  deoisions,  in  which  the  aniikority  of  the  principal  case  has 
been  doubted,  the  application  was  for  a  reformation  of  a  written  contne^  by 
enlarging  its  terms  by  parol,  and  for  a  specific  ezecation  of  it  as  anwrnHed, 
and  that  in  most  of  them  the  statate  of  frands  was  relied  upon  as  a  defense. 
Bat  this  class  of  cases,  it  will  be  observed,  does  not  come  within  the  precise 
limits  of  the  decision  here  made.  The  distinction  between  the  principal  case 
and  decisions  of  the  class  just  mentioned,  is  well  stated  by  Welles^  J.,  in 
Ola99  y.  fftdbert,  102  Mass.  41:  "The  principle  which  was  maintained  by 
Chancellor  Kent^  and  upon  which  the  English  authorities  were  cited  by  him 
in  GUleHpie  y.  Moon,  was,  that  relief  in  equity  against  the  operatiaQ  of  a 
written  instrument,  on  the  ground  that  by  fraud  or  minttlre  it  did  not  expfess 
the  contract  of  the  parties,  might  be  afforded  to  a  plaintiff  seeking  a  modifica- 
tion of  the  contract  as  well  as  to  a  defendant  resisting  its  enforcement.  That 
proposition  must  be  considered  as  fully  established,  1  Story  Eq.  sea  16L 
It  is  quite  another  proposition  to  enlarge  the  subject-matter  of  the  contract, 
or  to  add  a  new  term  to  the  writing  by  parol  evidence,  and  enforoeit.  Ko 
■uch  proposition  was  presented  in  the  case  of  OiUeapie  v.  Moont  and  it  doss 
not  sustain  the  right  to  such  relief  against  the  statute  of  frauds." 

The  case  is  also  distinguiBhed,  in  this  particular  from  CUnan  v.  Coote,  1 

8ch.  and  Lei  22,  in  the  opinion  of  the  court  in  Osbomy,  PkelpB^  I90oBn.  72. 

Upon  this  point  the  court  say,  quoting  from  the  opinion  in  Elder  v.  Elder: 

"  It  is  one  thing  to  limit  the  ^ept  of  an  instrument^  and  another  to  extend  it 

beyond  what  its  terms  import  **    The  same  distinction  is  notioed  in  Htaler  v. 

BUyeUf  8  HL  228,  where  the  court  say  of  the  principal  case:   "This  dedsioo 

so  far  as  it  goes  has  been  followed  by  the  courts  of  many  other  statesL"    But 

even  in  its  extended  application  to  the  specific  performance  of  exeentoiy  con- 

tracts  where  the  plaintiff  seeks,  at  the  same  time  to  enlarge  the  terma  of  the 

agreement  upon  parol  proof,  the  principal  case  has  been  accepted  and  followed 

as  an  authority  in  a  number  of  decisions.    Bispham,  in  his  Principles  of  Equity, 

sea  382,  says:   "In  this  country,  althougb  there  has  been  some  cooflictof 

authority,  llie  better  opinion  perhaps  is,  that  the  English  rale  ought  not  to  be 

strictly  followed,  but  that  in  proper  cases  of  frand  or  mistake^  a  party  on^t 

to  have  the  assistance  of  a  chancelW  in  enforcing  a  written  contract  with  a 

parol  variation.    This  was  laid  down  by  Chaaoellor  Kent  in  the  case  of  Oil^ 

Utpie  T.  Moon,  and  has  been  recogniaed  in  several  states.    In  others  the  case 

has  not  been  followed,  and  the  English  rale  is  adhered  ta**    The  cases  on 

4)ach  side  of  the  question  are  cited  in  a  note  to  the  section.    Although  that 

^was  not  the  precise  point  decided,  as  already  stated,  perhaps  the  reasoning  of 

•Chancellor  Kent  may  justify  the  doctrine  referred  ta    The  American  editors 

in  their  note  to  WooUam  v.  Ileam,  2  Lead.  Cas.  in  Equity,  493,  review  the 

jHithorities  upon  this  subject^  and  critically  examine  the  principal  case. 

A  late  New  York  decision  in  which  the  principal  case  is  cited  and  approved 
is  Andrews  v.  OiUespie,  47  N.  Y.  487.  Grover,  J.  delivering  the  opinion  of 
the  court,  says:  "The  correction  of  mistakes  in  written  instruments  ooenr* 
ring  by  accident,  fraud  or  otherwise  has  been  one  of  the  acknowledged 
branches  of  equity  jurisdiction  from  the  earliest  history  of  the  courts  snd  the 
party  injured  by  the  mistake  has  a  right  to  demand  its  oonection,  upon 
furnishing  satisfactory  proof  that  it  has  been  made:  OittetpU  v.  Moon,  2 
^ohns.  Ch.  686.    In  this  case,  Chancellor  Kent^  with  his  usual  ability»  states 
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ihe  doctrine,  and  the  principUe  upon  whioh  it  mta,  and  reriewi  maaj  of  tho 
nan,  wliidh  bad  then  been  detennined,  and  ibows  tbat  deUy  inoommencing 
prooeedingi  will  not  pierent  tbe  granting  of  ralieL"  Tbe  caae  is,  alM>,  ap- 
IKOved  l^  Denio^  0.  J.,  in  tbe  eailier  deciaion  of  2>e  Peytter  t.  Huubrtnikf  11 
K.  Y.  (1  Keinan)  591.  Otherdtationawillbefoiindin  J^oiomaiiT.  J^tMeaioi- 
cter,  4  Watt%  290;  racon  T.  ratofi»  9  N.  H.  886;  WoifnhkutY.  WaMmm,l2 
Cal.208;  Letttadtv.  BaHh,  19  OaL  873;  Ifoofe  t.  Am&oimiis  11  Gill,  and  J. 
W;  Cfarpmier  r.  ProMmm  WoMmtfUm  /ml  Oo*^  4  How.  224;  VtumU  r. 
WUBamM.^VL  187; Amiifmm'f, tkmm Mr^tmd MmHm Im,  Oft.,81faaon»  la 
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Post  v.  Munn. 

(1  BODTBABD,  n.] 

BaoBT  OF  NAViOAiioir. — ^Tho  right  of  iift¥igatioi&  in  a  lumgaUt  nwvt  is  ■«• 
perior  to  a11  other  ri^ts  and  pftrtionlarly  to  tho  ri^t  of  fishflry;  bat 
thoo^  foperior  it  does  not  take  away  the  ri^t  of  fiaheiy,  it  only  limit* 
it  so  far  aa  it  interf erea  with  the  &ir,  naef nl  and  legitimate  exensiae  of 
the  right  of  navigation. 

Tbmbbaba  fob  Injubt  to  Fishikt.— An  action  of  troapaaa  vi  el  arwtk  ia  the 
proper  fonn  of  aotion  for  adireot^  immediate  and  intentional  injniy  to  one's 
fiahery;  and  the  fact  that  the  defendant  waa  in  the  oabin  At  the  time  hia 
▼eaaol  tore  the  plaintifTa  net,  doea  not  alter  the  oaae,  he  being  atiU  tli» 
maater  of  the  TeaaeL 

iDnt—- MxASUBK  OF  DAMAOJBi. — ^In  aotiona  of  treapaaB,  the  damagea  aie  not 
alwaya  to  be  measured  by  the  actoal  coat  of  the  thing  injured  or  de> 
atroyed.  The  whole  loaa  aoatained  ia  to  be  taken  into  view,  and  thia 
depends  upon  ita  naee,  ita  profita,  the  particular  aeaaon  or  time^  or  oeoa- 
aion  of  the  injnzy  done,  and  the  benefita  or  advantagea  loat  thereby. 

OxBTiOBABi.  Trespass.  Yerdiot  and  judgment  for  the  plaint* 
UL    The  case  appears  from  the  opinion. 

Bdlaey  and  SiookUm^  for  the  plaintiif  in  ezzor. 

AUomey-generalf  oovUra. 

KzBKPATBXcK,  0.  J.*  This  was  an  action  of  trespass  broogfai 
by  Benjamin  Munn,  Jan.,  against  Henry  F.  Post,  for  breaking 
and  injuring  a  fishing  net  in  the  riyer  Passaick.  Munn  was  the 
owner  of  a  fishery,  and  had  a  right  to  fish  at  a  certain  place  in 
the  said  riyer.  He  kept  a  net  for  this  purpose,  and  at  this  time 
had  employed  men  to  fish,  giying  them  for  their  compensation. 


•The  ooartooMteUd,  at  llilittm«,  of  the  Chief  JneOoak  BontU  and  SoalbttPd.  JJ 
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a  certain  proportion  of  the  fish  which  were  caught.  Post  was 
the  master  of  a  boat  in  the  same  riyer  and  sailing  the  same  in 
the  pursuit  of  his  lawful  business.  The  plaintiffs  hands  had 
thrown  out  their  net  to  make  a  haul,  and  whilst  it  was  so  thrown 
out,  the  defendant  ran  his  boat'  against  it,  and  committed  the 
injury  complained  of.  Several  questions  were  raised  before  the 
justice,  upon  the  trial,  by  the  defendant's  counsel,  and  being 
determined  against  him,  are  now  brought  up  here  for  consider- 
ation. 

1.  It  is  said  that  the  river  Passaick  is  a  navigable  river,  in 
which  the  tide  ebbs  and  flows;  that  it  is  therefore,  a  common 
highway  upon  which  all  the  citizens  of  the  state  have  a  right  to 
pass  and  repass  at  pleasure;  that  the  right  of  fishery  is  subor- 
dinate to  the  right  of  navigation  and  must  yield  to  it;  and  that 
therefore  the  injury  complained  of  having  happened  in  the  legit- 
imate exercise  of  tiiis  superior  right,  the  defendant  is  not  liable 
in  damages. 

Now  it  is  certainly  true,  that  the  right  of  navigation  in 
this  river  is  superior  to  all  other  rights  and  particular  to  the 
right  of  fishery.  The  master  of  a  vessel  is  not  obliged  to  slacken 
his  sail  or  change  his  course,  or  yield  the  chaimel  to  a  fishing 
net.  Tet,  if  under  the  pretense  of  exercising  this  right,  he  shall 
turn  out  of  his  course  to  run  upon  a  net,  or  if  he  shall  lie  in 
wait  until  the  net  be  spread,  and  then  crowd  sail  to  reach  it,  or 
if  he  shall  unnecessarily  anchor  on  fishing  grounds,  or  other- 
wise loiter  about  it,  to  prevent  its  being  used  as  such,  in  all 
these  cases,  and  a  hundred  others  of  the  like  nature,  which 
might  easily  be  mentioned,  he  is  answerable  in  damages.  The 
light  of  navigation,  though  superior,  does  not  take  away  the 
right  of  fishery;  it  only  limits  it,  and  limits  only  so  far  as  it  in- 
terferes with  its  own  fair,  useful  and  legitimate  exercise. 
Whether  a  master  of  a  vessel,  therefore,  be  liable  or  not  in  any 
particular  case,  must  depend  upon  the  use  he  is  making  of  this 
superior  right.  If  he  is  using  it  fairly  for  fair,  useful  and  legit- 
imate purposes,  he  goes  quit;  but  if ,  as  a  mere  pretext  to  sup- 
press and  destroy  the  subordinate  rights  of  others,  he  must 
answer.  And  this  is  always  a  question  of  fact,  which  must  be 
submitted  to  the  jury.  In  this  case  the  justice  certifies  that 
there  was  strong  evidence  that  the  injury  was  done  by  design. 
He  submitted  the  question  to  the  jury  upon  this  principle,  and 
in  so  doing  he  submitted  it  rightly. 

2.  The  hands  employed  by  Munn  to  fish  who  were  actually 
engaged  in  managing  the  net  at  this  time,  were  objected  to  as 
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witnesseB,  because  ihej  were  to  haTe  fcxr  their  wages  a  share  of 
the  fish  caught,  and  not  a  sam  certain  in  money,  and  therefova 
were  interested.  This  objection  certainly  cannot  be  maintained. 
It  is  an  action  of  trespass  for  a  direct  injory  to  the  property  of 
Mann,  the  plaintiff.  The  judgment  could  in  no  way  operate  to 
the  benefit  of  these  hands,  by  direct  and  necessaiy  consequence. 
What  the  plaintiff  might  think  reasonable,  and  how  he  might 
think  proper  to  distribute  the  money  recoTered  is  nothing  to 
the  purpose.  The  whole  sum  recovered  is  his.  They  have  no 
lawful  claim  against  him  for  any  part  of  it. 

8.  Munn,  the  plaintiff,  offered  to  prove  by  these  witneeses, 
at  the  trial,  something  concerning  the  run  of  the  shad  in  the 
river  a  day  or  two  previous  to  this  affair,  and  the  number 
caught  at  a  haul,  and  to  this  the  defendant  objected.  But  in 
actions  of  trespass  the  damages  are  not  always  to  be  measured 
by  the  actual  cost  of  the  thing  injured  or  destxoyed.  The  whole 
loss  sustained  is  to  be  taken  into  view;  and  this  depends  upon 
its  usee,  its  profits,  the  particular  season  or  time  or  occasion  of 
the  injury  done,  and  the  benefits  or  advantages  lost  thereby. 
And  if  so,  all  these  must  necessarily  be  proved  and  submitted  to 
the  consideration  of  the  juiy.  llie  defendant  seems  to  have 
entertained  an  erroneous  idea,  too,  with  respect  to  the  augmen- 
tation of  damages  to  arise  from  the  proof  of  these  facts.  He 
urges  before  the  justice,  and  now  here,  that  this  augmentation, 
at  least,  will  go  into  the  pockets  of  these  ?ery  witnesses,  they 
being  paid  in  a  share  of  the  fish  and  not  in  money.  But  there 
is  nothing  in  this.  As  has  been  said  before,  they  can  take 
nothing  by  the  judgment. 

4.  As  to  the  action  being  brought  in  the  name  of  the  hands, 
and  not  of  the  owner  of  the  net;  and  as  to  its  being  brought 
against  the  sailors,  and  not  against  the  master  of  the  vessel, 
because  he  wad  in  the  cabin;  and  as  to  its  being  an  action  on 
the  case,  and  not  an  action  of  trespass — objections  like  these 
cannot  prevail.  It  is  therefore  the  opinion  of  the  court  that  the 
judgment  must  be  affirmed. 

SotnsABD,  J.  The  injury  complained  of  in  this  action  is  the 
destruction  of  a  fishing  net,  in  the  Passaick  river,  by  running  a 
vessel  through  it,  while  extended  for  the  purpose  of  taking  shad. 
The  defense  rests  upon  the  broad  ground  that  the  Passaick  is  a 
navigable  river;  that  the  injury  was  done  while  in  the  regular 
and  aeoustomed  exercise  of  the  right  of  navigation;  and  that 
this  right  is  paramount  to,  and  cannot  be  impeded  or  inte^ 
rupted  by,  the  right  of  fishing. 
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The  positions  assumed  by  tbe  defendant  aie  snpposed  to  be 
not  only  tenable,  but  such  as  cannot  be  oyerthrown.  It  is, 
howoTer,  unfortunate  for  him  that  they  do  not  go  far  enough 
to  protect  him  in  this  action.  The  Passaick  is  a  naTigable  riyer^ 
and  the  right  of  navigation  in  it  is  a  paramount  right:  Har.  L. 
P.  9-22;  Swift,  841;  but  it  is  not  the  only  right.  The  right  of 
fishing  must  yield  to  it,  when  they  come  in  conflict;  but  it  is 
not  swallowed  up  and  obliterated  by  it.  Where  one  only  can 
be  enjoyed,  that  of  nayigation  must  be  the  one;  where  both  can 
be  enjoyed  freely  and  fairly,  that  of  navigation  has  no  authoriiy 
to  trespass  upon  and  injure  the  other. 

The  proper  inquiry  in  a  case  like  the  present  is,  could  both 
rights  have  been  enjoyed  ?  Did  the  defendant,  in  pursuit  of  his 
lawful  and  paramount  right,  intentionally  and  unnecessarily 
trespass  upon  the  plaintiff  in  the  exercise  of  his  lawful  but  in- 
ferior right.  If  he  did,  no  principle  either  of  law  or  justice 
will  prevent  his  being  compeUed  to  compensate  in  damages  for 
the  injury  he  inflicted.  The  question  of  his  liability  then  be- 
comes one  of  intention;  and  must  depend  upon  the  evidence 
which  the  jury  have  before  them,  and  which  they  will  weigh, 
as  in  eveiy  other  case.  It  seems  to  me,  therefore,  that  no  pos- 
sible objection  can  well  be  made  on  this  point  to  the  course 
taken  by  the  court  below.  The  return  states  that  there  was 
strong  evidence  that  the  injury  was  done  by  design  or  neglect, 
and  that  {his  evidence  was  left  to  the  jury  for  their  decision. 
Whether  the  jury  decided  correctly  it  is  not  now  in  the  power 
of  this  power  to  say;  the  presumption  is  in  favor  of  their  accu- 
racy, and  nothing  appears  to  disprove  the  presumption. 

The  next  objection  taken  to  the  proceedings  below  is,  that 
certain  persons  who  were  working  with  the  net,  and  were  to  be 
paid  by  a  share  of  the  fish  caught,  were  admitted  as  witnesses, 
whereas,  they  ought  to  have  been  parties.  In  order  to  estimate 
correctly  the  value  of  this  objection,  it  is  only  necessary  to  recol- 
lect that  the  net  and  the  right  of  the  fishery  belonged  exclu- 
sively to  the  plaintiff,  and  that  he  had  employed  these  men, 
agreeing  to  satisfy  them  for  their  labor  with  a  determined  pro* 
portion  of  the  fish  caught.  He  was  injured,  as  he  alleged,  not 
by  an  accidental  or  consequential  effect  of  the  plaintiff's  action, 
but  by  a  direct  and  designed  trespass.  He,  therefore,  sues  for 
the  injury  not  to  those  in  his  employ,  but  to  himself,  for  the  in- 
jury to  his  net  and  this  loss  of  fish.  Why,  then,  must  they  be 
joined  in  the  action  ?  Why  precluded  from  giving  testimony  f 
He  could  in  no  possible  shape  recover  what  belongs  to  them. 
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They  can  in  no  possible  shape  claim  the  smallest  portion  of 
what  he  does  recoyer.  They  can,  in  no  way,  be  preyented  from 
maintaining  any  suit  which  they  could  haye  maintained  before 
this  was  brought. 

As  little  solidity  does  there  seem  in  the  objection  to  the  proof 
about  the  run  of  the  shad,  and  the  usual  profits  of  the  net.  For 
what  is  the  suit  brought?  Not  alone  for  the  mere  tearing  of 
the  net;  that  is  but  a  small  portion  of  the  damage  sustained. 
The  greatest  part  of  the  injury  arises  from  losing  the  use  of  the 
net,  and  theyalue  of  that  use  depends  upon  the  run  of  the  shad. 
There  is  no  other  mode  in  which  the  plaintiff  could  show  what 
really  were  the  damages  sustained  by  him.  I  am  something  at 
a  loss  to  contriye  by  what  mode  of  reasoning  the  counsel  for 
the  defendant  could  satisfy  his  own  mind  that  the  two  remain- 
ing objections  were  eyen  plausible.  The  defendant  was  stil^ 
the  master  of  the  yessel,  though  he  was  sitting  in  the  cabin,  and 
the  injury  complained  of  was  direct,  immediate  and  intentional, 
not  consequential  or  accidental. 

Upon  none  of  these  objections  is  the  defendant  well  founded. 
Judgment  below  ought  to  be  affirmed. 

Judgment  affirmed. 


Little  v.  Moore. 

[1  SoimABDt74.J 

Jldicial  Liabiutt. — ^It  may  be  laid  down  as  a  imiTwnl  positki,  wliioh 
admits  of  no  exception,  that  for  a  mere  error  of  jadgment  in  the  execn- 
tion  of  hia  office,  no  action  can  be  maintained  against  a  Judge  of  any 
court.  Accordingly  an  action  will  not  lie  against  a  juatioe  of  the  peace  for 
erroneously  entering  judgment  and  iasoing  execution  against  a  defandant 
upon  the  oonfeasion  of  judgment  by  a  oo-defendant. 


CsBTioBABi.    The  opiuion  states  the  case. 

By  Court,  EnsPATmoK,  0.  J.  William  Little,  jun.,  was  one 
of  the  justices  of  the  peace  for  the  counfy  of  Sussex.  An  ac- 
tion was  entered  in  his  docket  in  which  John  Bobson  was 
plaintiff,  against  Amzi  Chichester  and  Jobn  Moore,  defendants. 
In  this  action,  Amzi  Chichester,  one  of  the  defendants,  ap- 
peared before  the  justice  and  confessed  judgment  to  the  plaint- 
iff for  nine  dollars  and  forty-eight  cents,  being  the  amount  of 
a  note  of  hand,  dated  October  29, 1816,  and  purporting  to  be 
signed  by  the  said  defendants.  Upon  this  confession,  the 
justice  entered  judgment,  and  issued  execution  against  both 
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the  said  defendants,  and  pnt  the  exeeation  into  the  hands  of 
one  John  Bojd,  a  constable,  to  be  ezecated.  And  for  the  is8u« 
ing  of  this  ezeoation,  this  action  is  brought.  Moore,  the 
plaintiff,  no  donbt  supposing  this  judgment  to  be  absolutely 
Toid,  sets  forth  in  his  state  of  demand  that  Little  granted  this 
execution  against  him  without  authority,  haying  no  judgment 
recorded  against  him,  and  avers  that  it  was  done  maliciously 
and  with  intent  to  harass  and  oppress  him;  and  then  concludes 
by  saying  in  general  terms,  that  he  was  thereby  harassed  and 
greatly  oppressed  to  his  damage,  fifteen  dollars.  But  he  does 
not  say  that  the  execution  was  executed,  or  that  he  was  obliged 
to  pay  the  amount;  nor  does  he  lay  any  other  damage  specially. 
In  this  therefore  his  state  of  demand  is  deficient. 

In  entering  judgment  and  issuing  executions  against  both 
these  defendants  upon  the  confession  of  Chichester  alone,  the 
justice  undoubtedly  mistook  the  law;  but  it  is  a  mistake  into 
which  many  have  falliBn  as  well  as  he,  and  no  more  subjects  him 
to  an  action  than  any  other  mistake  in  judgment.  Nay,  it  is 
even  less  gross  than  the  mistake  in  the  very  action  now  before 
us.  Shall  it  be  said  then  that  Little  has  an  action  against  this 
justice  also  ?    Where  would  all  this  end  ? 

It  may  be  laid  down  as  a  uniTcrsal  position,  which  admits  of 
no  exception,  that  for  a  mere  error  of  judgment  in  the  execution 
of  lus  office,  no  action  can  be  maintained  against  a  judge  of  any 
court.  With  respect  to  special  and  limited  jurisdictions,  it  is 
said,  that  if  the  judge  shall  exceed  his  powers,  the  whole  pro- 
ceeding 18  coram  nonjudice  and  Toid;  and  that  all  concerned  in 
such  Toid  proceeding,  as  well  as  the  judge  as  the  ministerial 
officer,  are  liable  in  trespass;  but  while  within  his  jurisdiction, 
adjudicating  upon  matters  lawfully  submitted  to  him,  how  er- 
roneous soerer  his  opinions  he  is  not  liable.  In  courts  of  gen- 
eral jurisdiction  an  action  never  lies  against  the  judge,  because 
he  has  jurisdiction  of  all  causes;  in  courts  of  limited  jurisdic- 
tion it  lies  only  when  he  exceeds  that  jurisdiction,  and  Uierefore 
is  not  in  the  exercise  of  his  judicial  authority.  The  principle 
therefore  is  the  same  in  all  courts.  It  is  a  principle  which  lies 
at  the  very  foundation  of  a  free,  vigorous  and  independent  ad- 
ministration of  justice.  It  may  be  traced  from  the  earliest 
periods  of  our  juridical  history  down  to  the  present  day.  To 
see  it  fully  discussed,  reference  may  be  had  to  1  Hawk.  850;  2 
W.  Bl.  lUl;  1  Ld.  Baym.  454;  Cowp.  172,  and  a  multitude  of 
other  books,  not  necessary  to  be  cited.  Indeed,  were  we  to 
subject  the  judges  of  the  established  courts  of  justice  to  private 


576  Yin  Bipsb  v.  Yin  Bifeb.      [New  Jersey, 

pioeeoationSy  wheneTer  the  passionB  or  reeentments  of  dieap^ 
pointed  snitors  might  dictate  that  measnrey  we  ahonld  mbdiie 
their  independence  and  dertroj  their  anthoiiiy. 
This  judgment  therefore  most  be  rerereed. 


See  ths  mbiMfc  of  Jvdioial  liiOriUty  dieeoned  ia  the  DOte  te  rotoT. 
eft^  e  Am.  Dea  S90}  eeebileo^  Or^potyT.  Brtmm^fOtL 


Van  Ripsb  v.  Van  Ripxb. 

tlBomnuaD.lM.] 

VBmor  OR  SmmiT.— Where  the  Jury  lunre  been  vaafale  to  agiee  npoa  a 

Terdiotantiltheinoraiiigof  the  FliTilietli.  It  ii  ■  irnik  nf iifljf  Hum 

to  reoeiTe  their  Tetdiot 

JmwMBrr  iir  DmnnuiiT's  AB8nra&--Where  Jadgmen*  is  eotand  witiioal 
adjoomment^  in  the  abeenoe  of  the  pertiee  Mid  withovl  notiee  to  attaad, 
it  will  be  oonsidered  iir^gnlar.  The  defendant  hM  a  zjght  to  be  puMont 
to  hear  hie  Jndgment^  and  an  opportonity  mnet  be  giyea  to  him  for  that 
pnrpoeeb  either  by  adjonmment  or  notice. 

OxBHOBABi.    The  opinion  states  the  ease. 

EiBSPATBiax,  0.  J.  This  oanse  was  tried  on  Satmdaj,  the 
sixteenth  of  Angost,  1817,  and  there  is  seen  among  the  papers 
aeoompanying  the  oertiorari^  an  affidaTit  stating  that  the  yezdiot 
was  rendered  by  the  jury,  and  reoeiTed  by  the  jostioe,  abont  four 
o'clock  on  Sunday  morning.  And  though  this  is  not  assigned 
as  a  reason  for  the  reversal  of  the  judgment,  yet  something  waa 
said  about  it  at  the  bar.  By  what  authority  that  affidaTit  waa 
takiBn  does  not  appear,  but  be  it  by  what  autiioriiy  it  iftay,  and 
be  the  fact  ever  so  well  established,  it  certainly  does  not  vitiate 
the  judgment.  When  the  jury  are  so  unfortunate  as  not  to 
agree  until  they  encroach  on  the  Lord's  day,  it  is  a  work  of 
necessity  then  to  receive  their  verdict  It  is  unif oxmly  done  by 
all  the  courts  in  New  Jersey. 

But  there  is  another  difficulty  in  the  case,  which  is  assigned 
as  a  reason  of  reversal.  The  trial  was  on  Saturday,  the  six- 
teenth of  August,  the  verdict  was  rendered,  say  on  Sunday 
morning  at  four  o'clock,  being  the  seventeenth,  and  the  judg- 
ment was  entered  on  Tuesday,  the  nineteenth,  and  that  without 
adjournment,  in  the  absence  of  the  parties,  and  without  notice 
to  attend.  This  is  irregular.  The  defendant  has  a  right  to  be 
present  to  hear  his  judgment,  and  an  opportunity  must  be  given 
to  him  for  that  puixK>se,  either  by  adjournment  or  notice. 


May,  1818.]       Yah  Bipsb  v.  Van  BiFEft.  577 

has  been  heretofore  adjudged  more  than  onoe,  but  probably 
before  tbe  appointment  of  a  reporter. 
Let  the  judgment  be  rerereed. 

BoBSKiiy  J.«  oonourred. 

S0UIBABD9  J.  The  first  objeotion  to  this  judgment  is  founded 
upon  the  state  of  demand  which  is  said  to  contain  two  counts 
which  cannot  legally  be  joined.  The  first  count  states  in  sub- 
stance that  the  plaintiff,  at  the  request  of  the  defendant,  loaned 
him  a  horse  worth  seyentj-five  dollars  to  be  used  and  worked 
by  the  defendant.  That  defendant  engaged  to  take  care  of  and 
deliTor  the  horse  to  the  plaintiff,  when  requested  so  to  do;  that 
not  regarding  ''his  promises  and  assumptions,''  etc.,  he  did  not 
return  the  horse  nor  take  due  and  proper  care  of  him,  but  ham- 
I>ered  and  fastened  his  head  with  a  rope  to  one  of  his  legs  in  a 
negligent  and  careless  manner,  so  that  he  became  **  entangled, 
stiangled  and  choked  to  death."  The  second  count  is  a  formal 
count  in  trover  for  this  horse. 

The  objeotion  taken  to  the  joining  of  these  two  counts  is  that 
the  first  is  upon  a  contract,  and  the  second  in  trover.  The  ob- 
jection is  incorrectly  taken.  The  first  count  is  laid  ex  ddido  of 
the  defendant.  The  claim  of  the  plaintiff  arises  not  from  a 
breach  of  an  aseumpeU  to  pay  money,  but  from  damages  result- 
ing from  the  malfeasance  of  the  defendant.  It  is  a  case  of  tort, 
in  which  the  same  plea  may  be  and  was  pleaded,  and  the  same 
judgment  may  be  rendered  as  in  trover.  The  two  counts  may 
therefore  well  stand  together.  I  cannot  distinguish  this  case 
from  that  of  Dickon  v.  Clifton,  2  Wils.  819.  The  first  and 
second  counts  there  were  against  a  carrier  for  so  negligently 
carrying  malt  as  to  suffer  it  to  be  embezsded  and  lost.  The 
third  count  was  in  trover,  and  the  declaration  was  held  well. 
Many  cases  support  this  doctrine.  The  case  cited  from  Pen. 
382  does  not  appear  to  me  to  be  applicable  to  the  principle  of 
this  case.  Three  items  were  joined:  in  debt,  in  case,  in  tres- 
pass.   The  same  plea  and  judgment  woum  not  answer. 

2.  The  second  objection  taken  to  this  judgment,  is  founded 
upon  certain  affidavits  from  which  it  satisfactorily  appears  that 
the  cause  being  tried  on  Saturday,  the  jury  did  not  agree  and 
render  their  verdict  until  three  or  four  o'clock  on  Sabbath  morn- 
ing, when  it  is  alleged  no  verdict  could  be  received,  and  Pen. 
856  and  900,  are  cited  to  support  the  position.  In  (he  first 
case  referred  to,  it  appeared  that  the  horse  about  which  the  suit 
was  brought,  was  sold  on  the  Sabbath,  and  the  sale  was  there- 
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fore  argued  to  be  void.  But  though  Judge  Fennington,  in  de- 
livering his  own  opinion,  and  (so  far  as  appears  bj  the  report) 
the  opinion  of  the  court,  inclined  to  think  the  act  in  Pat.  829, 
would  prevent  the  court  from  aiding  in  the  execution  of  a  con- 
tract made  for  goods  **  cried,  showed  forth,  or  exposed  to  sale  " 
on  Sunday,  yet  he  was  not  prepared  to  say  that  all  contracts 
made  on  that  day  were  void,  nor  does  he  deny  the  legality  of 
the  particular  sale  in  dispute,  or  the  sufficiency  of  the  judgment 
on  that  ground.  This  case,  therefore,  will  not  be  found  to  aid 
the  position  contended  for.  In  the  other  case,  in  Pen.  900.  one 
of  the  court  says,  that  if  "  the  judgment  was  rendered  on  Sun- 
day, it  must  be  reversed."  It  does  not,  from  the  report,  how- 
ever, appear  satisfactorily  that  this  was  the  opinion  of  the  whole 
court;  and  it  is  to  be  remarked,  that  there  is  a  strong  distinc- 
tion between  that  opinion  and  this  case.  A  judgment  need  in 
no  case  necessarily  be  rendered  on  the  Sabbath;  a  verdict  must 
in  some  instances  be  received  on  that  day,  or  the  juiy  be  dis- 
missed without  receiving  a  verdict  at  all,  from  their  hands. 

In  Pierce  v.  Faucanberg,  1  Burr.  292,  the  verdict  was  rendered 
on  the  Sabbath,  recorded,  and  judgment  upon  it.  I  under- 
stand there  are  many  instances  of  the  like  kind,  in  the  circuits 
in  New  Jersey,  and  although  it  is  the  solemn  duty,  both  of 
courts  and  juries,  so  to  arrange  their  business,  and  so  to  dis- 
charge their  duties,  as  never  to  encroach,  in  the  smallest  degree 
on  the  Sabbath,  if  it  be  possible  to  avoid  it,  yet  where  the  juiy 
have  been  compelled  to  reach  the  morning  of  that  day,  before 
their  verdict  was  prepared,  I  see  no  mode  of  proceeding  so 
proper  as  to  receive  the  verdict,  dismiss  the  juiy  and  parties, 
and  at  such  future  day  as  may  be  convenient  and  proper,  take 
the  subsequent  proceedings.     This  must  be  done  ex  neceseUale. 

Upon  the  third  point,  I  entertain  the  opinion  expressed  by 
ihe  chief  justice.  The  defendant  is  entitled  to  the  privilege  of 
jhearing  judgment  rendered.  He  can  take  certain  steps  upon 
its  rendition,  which  he  may  think  essential  to  his  interests,  and 
4}t  the  benefits  of  wluch  he  would  be  deprived  were  it  rendered 
an  his  absence  and  without  notice.  If,  therefore,  the  justice  is 
not  prepared  to  render  judgment  upon  the  conclusion  of  the 
trial,  it  is  his  duty  to  inform  him  when  he  may  attend  for  the 
purpose.  Upon  the  third  reason,  therefore,  I  concur  in  the 
reversal  of  tne  judgment. 

Judgment  reversed. 

Tbii  CMS  wm  bo  Immd  eited  in  Fraffiitt  oa  Jiuy  TMa]»  tM.  4IKi^  and  ili  doo. 
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Stats  v.  Morris  Turnptkb  Go. 

[1  80DZBABD,  leS.] 

TbJUiFiaji  CkmPOQftAXioK*8  Lzabiutt  to  Rifatr. -—Where  » tnmpike  eorpo- 
istkm  was  indieted  for  not  keeping  »  bridge  in  repair  on  the  line  of  their 
road,  bat  on  an  nnfiniabed  part  thereof,  it  was  held  that  the  corporation 
was  not  liable,  as  their  charter  provided  that  their  power  shonld  oeaae 
and  be  of  no  effect*  so  far  as  related  to  the  unfinished  part 

Okbxiobaei.  The  Morris  Turnpike  Company  was  indicted  for 
not  repairing  a  certain  bridge  on  their  road,  which  bridge  had 
fallen  into  decay,  so  as  to  impede  the  traveling.  The  following 
facts  appeared  from  an  agreed  statement:  The  company  was  in- 
corporated with  the  power  of  building  a  certain  road,  estimated 
to  be  about  sixty-two  miles  in  length,  their  power  to  cease  and 
be  Toid  as  to  such  parts  of  the  road  as  remained  unfinished  seyen 
years  after  the  act  of  incorporation.  After  forty-eight  miles 
had  been  completed,  commissioners  were  appointed  by  the  gov- 
ernor to  inspect  the  road,  and  these  commissioners  reporting 
faTorably,  license  was  granted  to  erect  eight  toll-gates  and  take 
toll.  The  company,  foreseeing  their  inability  to  complete  the 
entire  road,  had  formed  their  turnpike  so  as  to  include  the 
roughest  and  most  mountainous  parts,  and  left  generally 
unfinished  only  such  portions  as  being  public  highway  were 
under  the  care  of  the  township  officers,  and  naturally  level,  firm 
and  good.  The  fourteen  unfinished  miles  were  not  continuous, 
but  were  separated  by  parts  of  the  turnpike  road  of  the  com- 
pany. One  portion  of  thirty-six  chains  in  length,  a  free  public 
highway,  being  a  good  level  piece  of  road,  the  company  omitted 
to  turnpike,  and  never  claimed  any  toll  nor  were  licensed  to 
elaim  toll  for  any  part  of  it.  On  this  part  of  the  road  was  the 
bridge  which  had  fallen  into  decay,  and  which  during  the  whole 
existence  of  the  company,  for  seventeen  years,  had  been  repaired 
by  the  township  officers,  tmtil  the  falling  thereof  about  a  year 
Ago. 

AUomet^eneral,  for  the  state. 

O.  -HI  Ford,  contra. 

EiBKPAXBicx,  0.  J.  There  was  a  certiorari  directed  to  the 
<x>urt  of  quarter  sessions  of  the  peace,  of  the  county  of  Morris, 
to  remove  the  above  indictment  into  this  court,  and  the  justices 
have  sent  up  the  indictment  itself,  probably  taken  from  their 
files  though  it  is  not  marked  filed,  together  with  the  original 
recognizance  upon  the  allowance  of  the  writ,  and  a  copy  of  their 
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order  directing  the  said  writ  to  be  returned;  all  of  which  are 
certified  by  the  clerk  under  the  seal  of  the  court,  and  which  in  the 
said  certificate  are  said  to  be  all  things  touching  the  said  indict- 
ment in  the  said  court  remaining.  There  is  no  record  returned 
nor  materials  of  which  this  court  can  make  a  record:  there  is  no 
caption;  it  does  not  appear  when  the  indictments  were  found, 
nor  bj  whom  they  were  found,  nor  by  what  authority,  nor  to 
whom  presented.  The  mere  indorsement  of  the  time  of  finding 
on  the  back  of  the  indictment,  or  the  placing  of  it  at  the  head, 
or  at  the  foot  of  the  same  by  the  attorney-general,  or  by  the 
clerk,  is  not  sufficient.  It  makes  no  part  of  the  record.  It  must 
always  appear,  and  it  can  lawfully  appear  only  in  what  is  called 
the  caption;  that  is,  that  part  of  the  record  which  recites  all  the 
circumstances  introductory  of  the  indictment  itself. 

The  legitimate  office  of  the  certiorari^  in  these  cases,  is  to 
bring  up  the  record,  and  not  the  papers  from  the  files,  unless 
such  papers  be  specially  called  for;  and  this  record,  when 
brought  up,  must  contain  distinctly,  in  itself,  all  the  matters 
aboTc  specified;  for  otherwise  it  contains  no  lawful  charge  upon 
which  the  citizen  can  be  put  to  plead  or  brought  to  trial.  But 
inasmuch  as  the  attorney-general  and  the  turnpike  company  for 
the  sake  of  saving  trouble  and  expense,  have  submitted  the 
question  as  to  the  liability  of  the  said  company  to  keep  up  and 
maintain  the  said  bridge,  in  the  said  first  indictment  mentioned, 
upon  a  case  by  them  stated;  and  inasmuch  as  the  court  are 
willing  to  meet  their  wishes  in  this  respect,  and  to  put  an  end 
to  the  controversy,  especially  as  it  affects  the  public  traveling, 
and  general  convenience  of  the  country,  therefore  they  have 
thought  proper  to  look  into  it.  Having  the  liability  of  the 
company  only  in  view,  it  is  not  necessary  to  examine  the  form 
of  the  indictment,  to  which  objection  might  be  raised.  It  is 
sufficient  to  say  that  it  charges  in  substance  that  a  certain 
bridge  commonly  called  the  log  bridge,  in  the  county  of  Morris, 
which  the  said  company  were  bound  to  keep  up  and  maintain, 
was,  from  the  first  of  October,  1815,  imtil  the  finding  of  the 
said  indictment,  suffered  to  be  in  great  decay,  broken,  ruinous, 
etc.  And  the  case  raised  upon  the  indictment,  and  submitted 
to  the  consideration  of  the  court,  is  in  these  words,  to  wit: 
[His  honor  here  stated  the  case.] 

Upon  looking  into  this  act,  we  find  it  enacted,  among  other 
things,  in  sec.  10:  ''That  as  soon  as  the  said  company  shall 
have  completed  twelve  miles  of  the  said  road,  they  may  apply 
to  the  governor,  who  shall  appoint  commissioners  to  view  the 
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same,  and  if  they  shall  report  that  the  same  is  finished  accord- 
ing  to  the  true  intent  and  meaning  of  the  said  act,  he  shall,  by 
license,  under  his  hand,  permit  them  to  erect  two  gates  or  turn- 
pikes thereon,  and  to  reoeive  and  take  toll,  etc.,  and  in  like 
manner  for  eyery  six  miles  hereafter  so  made,  approved,  etc., 
to  erect  one  gate,  take  toll,"  etc.  We  find  it  further  enacted  in 
sec.  14:  ''That  if  the  said  company  shall  not  commence  their 
operations  within  two  years  after  the  passing  of  the  said  act, 
or  shall  not  within  seven  years  afterwards  complete  the  said 
road,  then  all  their  power  shall  cease,  be  void,  and  of  no  effect, 
80  far  as  may  relate  to  the  parts  unfinished." 

In  the  mating  of  the  road  the  act  prescribes  no  particular 
place  of  beginning,  no  particular  portion  which  shall  constitute 
the  said  first  twelve  miles;  nor  does  it  direct  that  the  reaches 
of  six  miles,  afterwards  to  be  made  and  licensed,  shall  be  con- 
tiguous to,  or  in  continuation  of  the  said  first  twelve  mUes,  or 
of  one  another.  All  this  was  left  to  the  discretion  of  the  com- 
pany; and  it  was  so  left  no  doubt,  because  it  was  obvious  that 
the  private  interest  of  the  company  was  so  blended  with  the 
public  convenience  that  the  one  could  not  be  promoted  without 
promoting  the  other  also.  The  company,  in  the  exercise  of  this 
discretion,  have  thought  proper  to  leave  certain  intermediate 
spaces  unmade,  and  so  far  as  relates  to  these,  their  power  by 
the  provisions  of  the  act  has  long  since  ceased.  Instead,  there- 
fore, of  being  obliged  to  go  on  and  finish  these  intermediate 
spaces,  of  which  the  space  on  which  this  bridge  stands  is  one, 
they  are  expressly  prohibited  from  so  doing.  The  law  cannot 
impose  a  penalty  for  not  doing  that  which  it  prohibits  to  be 
done.  According  to  the  agreement  of  the  attorney-general, 
therefore,  let  a  noUe  prosequi  be  entered. 

SouTHABD,  J.  The  case  submitted  leaves  but  little  doubt  for 
the  court  to  resolve.  The  company  is  indicted  for  not  repairing 
a  bridge  on  the  line  of  the  road.  The  defense  is,  that  it  is  not 
a  part  of  the  road,  and  that  they  have  now  neither  power  over 
it,  nor  authority  to  build  or  repair  it.  And  this  defense  seems  to 
be  admitted  by  the  facts  stated.  It  is  probable  that  the  legis- 
lature did  not  anticipate  such  a  case  as  has  occurred.  It  no 
doubt  intended  that  the  parts  of  the  road  which  were  made 
ahould  lie  adjoining  eaich  other,  and  not  that  a  short  space 
should  be  permitted  to  intervene,  throwing  upon  the  public  so 
expensive  a  burthen  as  this  bridge. 

But  we  must  construe  the  grant  to  the  company  according  to 
the  manifest  meaning  of  the  words,  and  these  seem  to  justify 
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the  following  remarkB:  1.  The  parts  made  most  be  on  the  line 
of  the  road,  and  contain  six  miles,  bat  need  not  adjoin  eaob 
other;  2.  The  power  to  compel  the  company  to  make  the  road 
eontinnoas,  if  it  existed  at  all,  ought  to  have  been  exercised  be- 
fore the  governor  granted  a  license;  8.  After  seven  years  from 
the  passing  of  the  law,  the  power  of  the  company  ceased  over 
all  parts  of  the  line  of  the  road  which  was  not  then  completed. 
Nothing  short  of  a  legislative  act  conld  revive  their  power.  If 
these  remarks  be  correct,  all  doubt  is  at  an  end.  The  state  of 
the  case  affirms  that  the  road  as  it  is  now  used  was  regularly 
licensed;  that  the  distance  of  thirty-six  chains,  including  this 
bridge,  never  was  tumpiked  or  licensed,  and  that  the  seven 
years  have  long  since  passed  away*  It  necessarily  follows  that 
the  company  cannot  make  this  bridge,  and  therefore  cannot  be 
convicted  under  this  indictment. 
NiMe  prosequi  entered. 


Yanuxsm  v.  Hazlehubsts. 

[1  SOOZBABD,  193.] 

BABKBcnor  ajtd  Inbolvenot  Dibiihouibhxd. — ^iDflolvait  Uwa  un  op> 
tioiuil;  bankrupt  Uwa  aie  oompolaoiy;  infldvent  Uws  ofMnfte  ^qpaStf 
upon  all  men,  and  have  for  their  object  only  the  liberation  of  the  oared* 
itor  from  imprisonment;  bankrupt  laws  respeot  only  merohanta  and  trad- 
eia  and  exonerate  them  from  their  debta. 

Scats  Basexust  Laws.— Oongreaa  has  the  exduaive  power  of  making  lawa 
upon  the  subject  of  bankruptcy,  and  any  state  law  which  disohaiges  a 
debtor  from  the  payment  of  his  debt  is  void. 

FoBSiON  Basexuft  LiLWs— DisoHABax.— A  discharge  under  the  bankrupt 
laws  d  one  state  is  not  a  bar  to  an  acticnon  a  debt  oontraoted  in  another 
state. 

AssDHPSiT  upon  a  judgment  recovered  against  defendants 
Hazlehurst  and  others.  Plea,  ntd  tiel  record,  and  dischaige  of 
Hazleburst,  sen.,  in  bankruptcy.    The  opinion  states  the  case. 

By  Court,  Eibkpatbicx,  C.  J.  The  real  state  of  this  case  does 
not  very  clearly  appear  from  the  abstract  of  the  pleadings 
handed  up  to  the  court.  It  is  to  be  taken,  however,  so  far  as 
can  be  collected  from  the  argument,  that  Yanuzem  and  Clark» 
the  plaintiffs,  were  residents  of  the  city  of  Philadelphia;  that 
Samuel  Hazlehurst,  the  defendant,  who  pleads  this  plea,  to- 
gether with  several  others  of  the  name  of  Hazlehurst,  had  a 
commercial  house  in  Baltimore,  where  the  debt  was  originally 
'contracted;  that  after  tUSy  this  defendant  obtained  a  discharge 
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under  «n  ineolTent  law  of  the  oommonwealth  of  PexmBjlvaiiiA, 
which  law  diecharges  not  only  from  the  imprisonment  of  the 
person,  but  also  from  the  debt  itself;  and  after  this  discharge 
this  action  was  prosecuted  here.  And  the  qnestioii  brought  up 
upon  the  demnxrer  is^  whether  this  discharge  is  a  good  bar  in 
this  court. 

The  plaintiffs,  in  support  of  their  action  and  in  derogation  of 
the  plea,  say:  1.  In  the  first  place,  that  the  act  of  the  common- 
wealth of  Pennqrlvania,  is  contrary  to  the  constitution  of  the 
United  States,  and  therefore  inoperatiTe  and  Toid;  first,  be- 
cause it  is  a  law  upon  the  subject  of  bankruptcies,  and  there- 
fore contrary  to  that  clause  of  the  said  constitution,  which  says: 
"  The  congress  shall  have  power  to  establish  uniform  laws  upon 
the  subject  of  bankruptcies  throughout  the  United  States;" 
and  secondly,  because  it  is  a  law  impairing  the  obligation  of 
contracts,  and  therefore  contrary  to  that  clause  of  the  said  con- 
stitution which  says:  **  No  state  shall  pass  any  law  impairing  the 
obligation  of  contracts."  And  they  say:  2.  In  the  second 
place,  that  a  discharge  under  a  law  of  the  commonwealth  of 
PennsylTania,  eyen  though  not  contrary  to  the  constitution  of 
the  United  States,  eannot  operate  upon  nor  discharge  a  debt 
contracted  in  the  state  of  Maryland. 

As  to  the  first  of  these  positions,  I  observe  that  by  the  strict 
rules  of  the  common  law,  the  same  measure  was  for  the  mer- 
chantman and  the  husbandman;  each  was  to  look  to  his  own 
risk,  each  was  to  pay  to  the  last  penny.  But  as  commerce  in- 
creased, England,  too,  was  obliged  to  bend  her  rigid  rules,  and 
to  provide  specially  for  the  security  of  those  engaged  in  this 
hazardous  employment.  Accordingly,  towards  the  close  of  the 
reign  of  Henry  Vlll,  there  was  passed  an  act  of  parliament, 
entitled  '*An  act  against  such  persons  as  do  make  bankrupts," 
being  the  first  upon  this  subject;  thus  introducing,  as  Sir  E. 
Coke  tells  us,  4  Inst.  277,  as  well  the  name  as  the  wickedness 
of  bankrupts  from  foreign  nations.  The  name,  however,  and 
I  believe  I  may  say,  with  Sir  E.  Coke,  the  wickedness  of  bank- 
rupts being  once  introduced,  the  bankrupt  laws  grew  up  before 
the  American  revolution,  by  a  multitude  of  amendments,  pro- 
Tisions  and  alterations,  superadded  the  one  to  the  other,  by 
successive  statutes,  to  be  in  themselves  a  great  system. 

Totally  distinct  from  this  system,  they  had  also  at  the  same 
time  their  insolvent  laws,  made  for  the  relief  of  those  imprisoned 
for  debt.  These  insolvent  laws  were  never  considered  as  a  part 
of  the  bankrupt  system.  They  respected  a  different  class  of  men; 
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their  objeots  were  diflbrent;  their  effects  were  different;  thej 
were  differently  administered.  The  insolvent  laws  were  op- 
tional; the  insolvent  petitioned  for  the  benefit  of  them  upon  the 
terms  proposed;  the  bankrupt  laws  were  compulsoiy;  the  cred- 
itors petitioned  for  their  benefits,  and  seisEed  the  whole  estate  of 
the  bankrupt  without  his  consent  or  co-operation.  These  insol- 
vent laws  were  never,  either  in  common  conversation,  or  in 
their  books,  or  in  their  judicial  language,  called  bankrupt  laws, 
or  in  any  manner  of  way  confounded  with  them. 

The  British  colonies  in  America,  now  composing  the  United 
States,  never,  so  far  as  I  have  been  informed,  considered  the 
bankrupt  laws  of  Oreat  Britain  as  extending  to  this  country, 
nor  did  any  one  of  them  adopt  the  same  by  any  colonial  act. 
After  the  example  of  the  mother  country,  they  had  their  insol- 
vent laws  for  the  relief  of  insolvent  debtors,  applicable  equally 
to  all  classes  of  men  imprisoned  for  debt,  but  they  had  nothing 
like  what  was  generally  understood  by  a  bankrupt  system.  In 
the  language  of  the  country,  in  the  language  of  the  forum  and 
of  the  senate,  insolvency  and  bankruptcy,  insolvent  laws  and 
bankrupt  laws,  were  distinct  things.  The  insolvent  laws  oper- 
ated equally  upon  all  men,  and  had  for  their  object  only  the 
liberation  of  the  insolvent  from  the  imprisonment  of  his  per- 
son; while  the  bankrupt  system  respected  only  merchants  and 
traders,  and  their  negotiations  and  concerns;  it  took  a  retro- 
spective view  of  their  proceedings;  it  detected  their  frauds;  it 
set  aside  their  fraudulent  contiracts  and  conveyances;  it  restored 
to  the  fair  creditor  the  proceeds  of  that  property  to  which  he 
was  justly  entitled,  and  it  dealt  with  the  debtor  according  to  his 
merits;  if  misfortune  had  overtaken  him  in  the  paths  of  integ- 
rity and  truth,  it  discharged  him  from  imprisonment;  exoner- 
ated him  from  his  debts,  and  left  him  something  wherewith  to 
begin  the  world  anew;  but  if  not,  it  left  him  to  the  rigid  rules 
of  justice,  and  sometimes  inflicted  penalties  besides. 

This  was  the  state  of  things  when  the  constitution  was  formed. 
The  language  of  the  constitution  then,  by  all  fair  construction, 
ought  to  be  taken  according  to  the  common  understanding  of 
the  subject-matter  to  which  it  was  applied,  and  according  to  its 
generally  received  meaning  and  import  at  that  day.  And  if  so, 
all  laws  which  have  in  view  the  objects  of  the  bankrupt  system, 
as  it  then  existed,  and  especially  those  which  exonerated-  the 
debtor  from  his  debt,  which  was  peculiar  to  that  system,  and 
had  a  place  in  no  other,  I  say  all  such  laws,  by  whatever  name 
the  individual  states  may  choose  to  call  them,  are,  according  to 
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the  understanding  of  that  day,  and  according  to  the  true  intent 
of  the  conBtitation»  bankrupt  laws.  And  of  this  description  is 
the  act  of  the  commonwealth  of  PennsylTania,  now  under  con- 
4Edderation.  The  question  then  presents  itself:  had  the  com- 
monwealth of  Pennsylvania  constitutional  power  to  pass  this  act  ? 

That  in  a  confederacy  of  states  so  intimately  connected  in 
their  negotiations  and  concerns  as  these  United  States  must 
necessarily  be,  the  law  upon  this  subject  should  be  the  same 
throughout  the  whole,  was  an  obvious  principle.  The  evils  re- 
sulting from  a  different  practice  would  have  been  incalculable 
to  individual  states,  and  highly  derogatory  to  the  character  of 
the  Union,  considered  as  one  nation,  in  their  commercial  inter- 
course with  foreign  countries.  The  constitution,  therefore,  in 
order  to  prevent  these  evils,  has  delegated  to  congress  the 
power  of  establishing  uniform  laws  upon  the  subject  of  bank- 
ruptcies throughout  the  United  States.  At  first  view  it  would 
seem  strange  that  a  doubt  could  have  arisen  on  those  words. 
The  object  is  clearly  expressed,  the  power  is  unreservedly  given. 
What  more  explicit  language;  what  more  simple  and  obvious 
mode  of  expression  could  have  been  used  to  declare  that  the 
bankrupt  laws,  when  introduced,  should  be  uniform  through- 
out the  United  States,  and  that  the  congress  should  have  the 
power  of  establishing  those  laws  ?  How,  then,  is  the  force  of 
the  language  evaded  ? 

It  is  said  that  the  several  states  as  independent  sovereignties, 
before  they  entered  into  this  compact,  had  the  power  of  making 
bankrupt  laws  as  well  as  all  other  laws;  that  this  -ponfer  is  not 
prohibited  to  them  by  the  words  of  the  compact,  and  that  there- 
fore it  is  necessarily  retained,  and  still  remains  unimpaired  in 
their  hands.  To  this  argument  it  is  answered  that  though  this 
power  is  not  in  words  prohibited  to  the  states,  yet  it  is  in  words 
granted  to  the  United  States,  and  as  it  cannot  subsist  in  the 
hands  of  both  at  the  same  time,  this  grant  amounts  to  a  pro- 
hibition; for  that  according  to  the  principle  of  construction 
engrafted  upon  the  constitution  by  the  tenth  amendment,  those 
powers  only  are  reserved  to  the  states  which  are  neither  dele- 
gated to  the  United  States  nor  prohibited  to  the  states.  But 
then  it  is  said  again  that  there  is  a  distinction  to  be  made  be- 
tween laws  and  uniform  laws  upon  this  subject,  and  that  the 
power  of  establishing  the  latter  only  is  delegated  to  the  United 
States,  while  that  of  establishing  the  former  still  remains  in  the 
states;  or,  in  other  words,  that  the  power  of  the  states  is  not 
taken  away,  but  only  subjected  to  the  control  of  the  United 
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States  when  they  shall  think  proper  to  exercise  that  oontroL 
This  seems  to  be  the  strongest  light  in  which  the  argument  for 
the  power  of  the  states  can  be  placed,  and  jet>eTen  in  this  light 
it  rests  npon  a  subtletjtoo  nice,  I  think,  to  be  admitted  as  a  role 
of  constmction  in  a  concern  so  important.  The  powers  given 
to  the  congress  are  absolute  and  unconditional;  there  is  no  case 
in  which  thej  can  be  resumed  by  the  states,  or  in  which  they 
rcTcrt  back  to  the  states  upon  any  misuser,  nonuser,  or  any 
other  contingency  whatsoever.  Besides,  even  if  this  were  so,, 
and  if  this  power  remained  in  the  states  until  ezeroised  by  con* 
gress,  yet  there  is  no  room  for  this  objection  here,  for  congress, 
have  actually  taken  possession  of  it,  and  exercised  it  so  far  aa 
they  thought  expedient.  When,  in  their  judgment,  the  neoes- 
siiy  of  the  country  called  for  it,  they  established  a  bankrupt 
law,  and  carried  it  into  full  effect,  and  when  again  that  neces* 
sity  ceased,  they  repealed  it  without  a  substitute,  thereby  im- 
pliedly declaring  that  no  such  law  was  then  further  necessary, 
and  leaving  merchants  and  traders  to  stand  upon  the  same 
footing  with  all  other  men  in  society.  Shall  an  individual 
state,  then,  be  permitted  to  question  their  judgment,  to  tell 
them  they  have  acted  vnx>Dgly,  and  therefore  to  wrest  the  power 
from  their  hands,  and  to  exercise  it  themselves?  Is  it  possible 
that  this  power  can  be  bandied  about  like  a  tennis-ball,  and 
become  the  legitimate  property  of  the  adroitest  player?  It  can* 
not  be.  Bat  after  all,  the  question  does  not  so  much  depend 
upon  any  nice  criticism  upon  the  words  and  clauses  of  the  con* 
stitution,  as  upon  its  general  intent  which,  it  is  thought,  can 
hardly  be  mistaken.  Contemplating  the  difficulties  and  in- 
justice which  would  necessarily  result  from  the  legislating  of 
the  individual  states  on  this  subject,  led  as  they  frequently 
would  be,  by  local  interests,  and  still  more  frequently  driven 
by  popular  impulse;  the  convention  manifestly  intended,  that 
as  soon  as  bankrupt  laws  should  become  necessaiy,  there  should 
be  a  uniform  system  throughout  the  United  States,  and  for  thai 
purpose  delegated  this  power  exclusively  to  congress.  They 
gave  to  congress  the  whole  power  of  regulating  commerce,  in  ik 
commercial  point  of  view,  they  raised  up  the  United  States  aa 
one  great  consolidated  empire;  they  delegated  to  congress  every 
power  necessary  to  make  it  such;  and  among  these,  as  neces- 
sarily appertaining  to  the  commercial  system,  they  delegated  to 
them  this  power  also. 

The  second  reason  in  favor  of  the  plaintifib'  position,  to  wit: 
that  the  act  is  unconstitutional,  because  it  impairB  the  oUiga- 
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iion  of  contracts  dependSy  I  think,  entirely  upon  the  first.  For 
if  the  commonwealth  of  FennsyWania  have  a  right  to  make 
bankrupt  laws,  they  haye  a  right  to  dischaige  the  debtor  from 
his  debt;  this,  according  to  the  common  understanding,  at  this 
day,  being  of  the  essence  of  such  laws.  But  if  they  have  not 
such  right,  then  the  words  of  the  constitution  are  too  broad  for 
them  to  escape.  **  No  state  shall  pass  any  laws  impairing  the 
obligation  of  contracts/'  I  say  from  these  I  do  not  see  how 
they  can  escape,  unless  they  resort  to  another  quibble  similar 
to  the  one  about  laws  and  uniform  laws,  and  a£Brm  that  annul- 
ing  or  destroying  the  contract  altogether  is  not,  in  a  strict  gram- 
matical sense,  impairing  its  obligation. 

In  the  first  position  then,  I  think  the  plaintiffs  stand  upon 
strong  ground,  ground  from  which  their  adversary  can  never 
drive  them  by  fair  fight,  whatever  he  may  gain  through  the  tim- 
idity of  those  to  whom  it  ultimately  belongs  to  decliure  the  vic- 
tory. It  is  well  known  that  this  question  has  divided  the 
opinions  of  learned  men  and  able  judges;  it  is  understood  that 
even  judges  of  the  supreme  court  of  the  United  States  them- 
selves, at  their  circuits,  have  rendered  different  judgments  upon 
it.  It  is  with  great  diffidence,  therefore,  a  diffidence  which 
eould  be  overcome  only  by  the  imperious*  nature  of  the  duties 
of  the  seat  upon  which  I  sit,  that  I  express  a  sentiment  at  all; 
but  being  thus  constrained,  I  must  express  it  according  to  the 
convictions  of  my  own  mind. 

2.  As  to  the  operation  of  the  act,  considering  it  as  the  act  of  an 
independent  sovereign  power,  and  altogether  clear  of  constitu- 
tional objections.  It  is  admitted  by  the  counsel  that  we  have  no 
decision  in  any  of  our  sister  states  upon  a  case  exactly  similar  to 
the  present,  and  that  the  decisions  which  seem  to  embrace  the 
principle  are  different  in  different  states.  In  our  own  state,  the 
only  case  in  which  ihe  question  has  been  at  all  agitated  is  that 
of  Male  V.  Boss,  or,  as  I  have  it  in  my  notes,  EaU  v.  Boss^  de- 
cided in  May  term,  1811,  and  reported  in  Pen.  807.  There  the 
contract  was  in  Pennsylvania  where  both  parties  then  lived. 
The  discharge  was  in  New  York  tmder  a  law  of  the  state  of 
New  York,  and  the  action  was  in  New  Jersey.  Judge  Penning- 
ton, in  delivering  his  opinion  in  this  case,  seems  to  rely  upon 
what  he  calls  a  maxim,  found  in  the  writings  of  one  Htiberus,  a 
civilian  of  a  pretty  ancient  date,  which  maxim,  as  he  cites  it,  is 
to  this  effect:  **  That  by  the  courtesy  of  nations,  whatever  laws 
are  carried  into  execution  within  the  limits  of  any  government, 
are  considered  as  having  the  same  effect  eveiywhere,  so  far  as 
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they  do  not  occasion  a  prejadice  to  the  rights  of  other  goyem- 
ments  or  their  citizens."  In  the  application  of  this  maxim,  he 
admits  that  the  courts  of  PennsylYania  might  see  cause  to  dis- 
regard this  law  of  the  state  of  New  York,  under  which  this 
dischaige  was  made,  because  it  had  done  an  injury  to  one  of  her 
citizens  by  absolving  his  debtor  from  the  obligation  of  paying 
his  debt.  But  then  he  does  not  admit  that  it  would  be  correct 
in  the  courts  in  New  Jersey  to  do  the  same  thing,  and  to  disre- 
gard it  also,  becaase  whatever  injuiy  it  might  have  done  to  a 
citizen  of  Pennsylvania,  it  had  done  none  to  the  government  of 
New  Jersey,  nor  to  any  citizen  thereof.  And  upon  this  ground, 
out  of  comity  to  the  state  of  New  York,  he  holds  the  discharge 
to  be  a  good  bar.  My  brother  Bossell,  in  delivering  his  opinion 
in  that  case,  says,  he  had  inclined  to  the  opinion  that  a  dis- 
charge imder  such  circumstances  was  not  a  good  bar,  but  that 
upon  looking  into  certain  cases  adjudged  in  the  commonwealth 
of  Pennsylvania,  and  reported  in  Dal.  Bep.,  he  had  been  led 
to  think  ihat  the  courts  there  would  receive  this  discharge  as  a 
valid  act,  and  that  they  would  not  expect  that  we  should  go  far- 
ther in  protecting  their  citizens  against  the  law  and  judicial  pro* 
ceedings  of  a  sister  state  than  they  themselves  would  do.  And 
upon  that  ground  he  concurred  in  supi)orting  the  dischaige.  I 
was  not  satisfied  with  the  reasoning  of  either  of  my  brethren  in 
this  case.  The  rights  of  men  in  matters  of  property  are  perfect 
rights.  They  are  not  to  yield  to  principles  of  comity  between 
states. 

There  are  principles  which  govern  the  relations  of  nations, 
and  limit  their  rights  and  powers  with  regard  to  one  another, 
which  principles  are  obligatory  upon  the  courts  of  all  the  states 
considered  as  independent  sovereignties.  And  if  by  these 
principles,  in  the  case  cited,  the  state  of  New  York,  acting  aa 
such  independent  sovereignty,  had  a  right  to  discharge  the 
debtor  from  this  debt  contracted  in  Pennsylvania,  then  the 
courts  of  Pennsylvania  were  as  much  bound  as  those  of  New 
Jersey  to  give  effect  to  such  discharge;  and  if  not,  then  neither 
the  courts  of  Pennsylvania,  nor  of  New  Jersey,  nor  of  any  other 
state,  could  lawfully  admit  it  as  a  bar.  Save  this  case  then,  not 
exactly  in  point  and  liable  I  think  to  these  objections,  we  have 
no  precedent  to  guide  us,  no  adjudication  upon  which  we  can 
rely  to  direct  our  judgment. 

Some  stress  has  been  laid  in  the  argument  upon  that  clause 
of  the  constitution  which  says:  "  Full  faith  and  credit  shall  be 
given  in  each  state,  to  the  public  acts,  records  and  judicial  pro* 
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ceedings  of  every  other  state/'  and  upon  the  act  of  congrees  of 
May  26, 1790,  to  cany  that  clause  into  effect.  But  certainly 
the  clause  itself  can  neyer  be  so  construed  as  to  giTe  effect  to 
the  public  acts  of  a  state  which  are  contraxy  to  the  constitution, 
or  which  usurp  or  exercise  the  sovereignty  of  another  state,  or 
in  any  way  infringe  upon  its  rights,  as  is  alleged  in  this  case. 
The  question  then  seems  to  be  untouched,  either  by  decision  or 
by  constitutional  provision,  and  to  be  left  upon  those  princi- 
ples which  limit  the  power  of  independent  states  with  regard 
to  each  other. 

We  are  put  then  to  inquire  what  effect  the  acts  of  one  inde- 
pendent sovereign  state  can  have  upon  contracts  made  in  a  dif- 
ferent state  and  by  citizens  of  a  different  state?  In  considering 
this  question,  we  may  lay  out  of  the  case  the  consideration  that 
Yanuxem  and  Clark,  the  plaintiffs,  were  citizens  of  Pennsylva- 
nia, because  having  gone  into  the  state  of  Maryland,  and 
entered  into  a  contract  which  was  to  be  executed  there,  or  in 
other  words,  sold  property  which  was  to  be  paid  for  there,  they 
were,  for  this  purpose,  citizens  of  Maryland,  and  are  entitled 
to  her  protection,  and  to  the  benefit  of  her  laws.  We  may  lay 
out  of  the  case  also  the  effect  which  the  bankrupt  laws  of  one 
eountry  may  be  permitted  to  have  in  another  country;  for  being 
applicable  to  merchants  and  traders  only,  they  have,  by  a  sort 
of  tacit  consent,  become  a  part  of  the  law  merchant,  in  a  cer- 
tain sense,  and  with  that,  extend  throughout  the  mercantile 
world.  The  simple  question  then  presents  itself  whether  one 
sovereign  state  can  discharge  the  citizens  of  another  sovereign 
state  from  a  debt  contracted  in  the  latter  and  to  be  paid  there. 
And  the  very  statement  of  the  question  carries  with  it,  to  my 
mind,  a  decisive  answer.  The  legislative  power  of  every  sover- 
eignty is  strictly  limited  to  its  own  territory  and  to  its  own 
citizens.  All  the  negotiations  of  men  in  the  civil  state,  all 
their  contracts,  obligations  and  duties,  have  relation  to  and  are 
founded  upon  the  law  of  the  state  in  which  they  are  made.  To 
protect,  govern  and  enforce  these  is  one  branch,  and  a  very 
important  branch  of  the  sovereign  power;  a  branch  which  can 
never  be  touched  without  humbling  and  breaking  down  the 
sovereignty  itself. 

Let  us  suppose  the  commonwealth  of  Pennsylvania  to  make 
an  act  discharging  from  their  debts,  wherever  contracted,  all 
men  who  shall  become  resident  in  the  city  of  Philadelphia 
within  one  year  from  the  passing  thereof.  Will  it  be  pretended 
that  such  a  discharge  shall  operate  and  be  carried  into  effect  in 
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all  other  goyemments?  And  why  not  as  well  as  the  present? 
Both  the  one  and  the  other  are  mere  acts  of  arbitrary  power, 
breaking  down  and  trampling  upon  the  rights  of  individnals. 
from  supposed  motives  of  public  policy — ^polic^  in  which  that 
commonwealth  alone  is  interested.  Will  it  be  answered,  thai 
here  has  been  the  ceamo  bonorum  of  the  civilians;  that  the  man 
has  surrendered  all  he  had,  and  that  the  crediton,  whererer 
they  may  have  been,  have  had  or  might  have  had  their  propor- 
tional dividend  of  the  property,  and  that  therefore  humanity  as 
well  as  policy  required  that  the  debtor  should  be  discharged 
from  his  debt  ?  But  who  hath  constituted  the  commonwealth 
of  Pennsylvania  to  be  arbiter  in  this  case?  Who  hath  made 
her  keeper  of  the  conscience  and  the  guardian  of  the  policy  of 
other  governments  ?  Is  she  to  prescribe  the  terms  ui)on  which 
debts  and  contracts  throughout  the  whole  world  are  to  be  dis- 
chaiged? 

It  is  admitted  that  every  sovereign  state,  merely  from  the 
force  of  its  sovereignly,  may  discharge  from  debts  and  contracts 
made  within  its  own  territory,  and  governed  by  its  own  laws; 
and  that  such  discharge  attaches  to  the  debt  or  contract,  as  well 
as  to  the  person  of  the  debtor,  and  is  available  in  all  govern- 
ments, and  in  all  their  courts.  If  a  stranger  shall  have  gone 
into  such  state  and  sold  his  merchandise  or  other  commodities, 
so  that  a  debt  is  due  to  him  from  a  citizen  thereof,  he  shall  be 
bound  by  such  dischaxge;  for,  for  this  purpose  he  himself  was 
a  citizen;  and  though  he  should  afterward  find  his  debtor  in  his 
own  or  another  government,  he  cannot  maintain  a  suit  against 
him.  The  debt  is  discharged.  And  this  is  the  only  legitimate 
application  as  it  relates  to  this  subject  of  the  quotation  from 
Huberus,  before  spoken  of.  But  as  to  debts  contracted  in 
another  state,  and  protected  by  the  laws  of  another  state,  such 
discharge,  ui)on  whatever  pretenses  it  may  be  made,  is  totally 
void. 

It  is  admitted  further,  that  every  state  may  prescribe  the  mode 
of  administering  justice  within  itself.  It  may  say  that  the  debtor 
shall  not  be  imprisoned  for  his  debt,  or  if  imprisoned,  that  he 
shall  be  discharged  from  his  imprisonment,  and  that  either 
absolutely  or  upon  conditions  prescribed,  it  may  lend  to  the 
citizen  of  another  state,  the  force  of  its  laws  to  compel  the  exe- 
cution of  contracts  made  in  such  other  state,  and  perhaps  upon 
the  principles  established  among  nations,  it  may  be  under  obli- 
gation to  do  so,  but  it  is  under  no  obligation  to  do  more;  it  it 
under  no  obligation  to  provide  other  remedies  than  those  which 
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it  affords  to  its  own  citizens,  in  like  circumstances.  The  com- 
monwealih  of  Pennsylvania  might,  therefore,  fairly  discharge 
this  defendant  from  tiie  imprisonment  of  his  person,  for  the  im- 
prisonment itself  is  but  the  mere  mode  of  enforcing  the  contract, 
4Uid  no  part  of  the  contract  itself.  But  then  this  discharge  of 
the  person,  can  have  no  force  but  irithin  the  limits  of  the  com- 
monwealth; for  the  contract  still  remaining  unimpaired  and  in 
its  full  force,  either  the  state  of  Maryland  or  any  other  soTcr- 
eignty  will  cany  it  into  effect  according  to  its  own  mode  of 
administering  justice  in  like  cases,  the  discharge  in  Pennsylvania 
notwithstanding. 

Upon  the  whole  then,  I  am  of  opinion  that  this  law  of  the 
<K»Dmonwealth  of  Pennsylvania,  discharging  the  debtor  from 
his  debt,  is  a  bankrupt  law,  and  if  not  a  bankrupt  law,  then  a 
law  impairing  the  obligation  of  contracts,  and  that  in  either  case 
it  is  contrary  to  the  constitution,  and  void.  I  am  further  of 
opinion,  that  if  it  be  neither  a  bankrupt  law,  nor  a  law  impair- 
ing the  obligation  of  contracts,  then,  by  that  law  which  governs 
the  relation  of  nations,  it  is  confined  in  its  operation  to  debts 
contracted  within  the  commonwealth  itself,  and  wholly  void  as 
to  those  contracted  in  other  states.  This,  therefore,  being  a 
debt  contracted  in  the  state  of  Maryland,  neither  that  act,  nor 
4Uiy  proceedings  under  it  can  be  set  up  in  this  court,  as  a  bar  to 
the  recovery  of  it. 

BossELL,  J.  concurred  upon  the  first  point,  as  to  the  constitu- 
tionality and  validity  of  the  law  of  Pennsylvania,  but  dissented 
upon  the  second  question. 

Plea  overruled. 

Upon  the  effect  of  an  iwignment  under  an  Kngliah  bankrupt  law  upon 
property  of  the  debtor  in  the  United  States,  tee  Milne  v.  JHoretanf  6  Am.  De& 
466,  and  note;  MUekeU  v.  McMiOan^  Id.  690,  and  Dawe»  v.  BoyltUm,  Id.  72. 
Aa  to  a  discharge  under  the  insolvent  laws  of  another  state  see,  WaUon  v. 
Bourne^  6  Am.  Dec.  129. 

In  SUirgeM  v.  CrowninsMeld,  4  Wheat  122, 195,  Chief  Jnstioe  Marshall,  de- 
livering the  opinion  of  the  conrt,  says  as  to  the  power  of  the  states  to  pass 
bankrapt  laws:  "It  does  not  appear  to  be  a  violent  construction  of  the  con- 
•stitution,  and  is  certainly  a  convenient  one,  to  consider  the  power  of  the 
states  as  existing  over  such  cases  as  the  laws  of  the  union  may  not  reach. 
But  be  this  as  it  may,  the  power  granted  to  congress  may  be  exercised  or  de- 
dined  as  the  wisdom  of  that  body  ahaU  decide.  If  in  the  opinion  of  congress, 
uniform  laws  conceming  bankruptcies  ought  not  to  be  established,  it  does  not 
follow  that  partial  laws  may  not  exist,  or  that  state  legislation  on  the  subject 
must  cease.  It  is  not  the  mere  existence  of  the  power,  but  its  exercise  which 
is  incompatible  with  the  exercise  of  the  same  power  by  the  states.  It  is 
not  the  right  to  establish  these  uniform  laws  but  their  actual  establishment 
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wldohMxnoon«i«tentwith  the  partial  acts  of  the  stetou  It  liaa  been  nid  thai 
oongrees  liaa  ezeroiaed  this  power,  and  by  doing  ao  baa  erfeingniahed  th* 
power  of  the  8tatee»  which  cannot  be  reTived  by  repealing  the  law  of  oon* 
grees.  We  do  not  think  ao.  If  the  right  of  the  states  to  pass  a  bankmpi 
law  is  not  taken  away  by  the  mere  grant  of  that  power  to  oongreas,  it  caonoi 
be  eztingniBhed;  it  can  only  be  suspended,  by  the  enactment  of  a  general 
bankmpt  law.  The  repeal  of  that  law  cannot^  it  ia  tnie^  confer  the  power  oo 
the  states;  but  it  removes  a  disability  to  its  ezeroise,  which  was  created  by 
the  act  of  oongreas.  ** 

For  farther  investigation  of  thii  question  see  the  sevcnd  epjokna  ol  ihm 
JQstioes  in  the  caae  of  Ogdm  v.  Samiden,  12  Wheat.  2ia. 


State  v.  Aabon. 

[1  BOOZBABD,  981.] 

Lnr  vW  Talbsiixn«— Under  the  act  providing  that  one  aoonsed  and  indleted 
for  mnrder  ahall  have  a  list  of  the  jury  delivered  to  him  two  entire  days 
at  least  before  the  trial,  the  aocnaed  is  entitled  to  a  list  of  the  taleamm 
for  the  same  length  of  time,  where  a  tale$  has  been  awarded,  onless  such 
right  be  waived. 

ComrEaaiONS  or  ImrAircB. — ^Upon  his  mere  naked  confessions,  an  infant  nnder 
twelve  years  of  age  cannot  be  convicted  of  a  capital  oflEenae. 

iawAxrfs  CAPAomr  vob  Cbdcb. — ^Between  the  age  of  seven  and  fourteen  yeam 
an  infant  ahall  be  presumed  incapable  of  committing  crime;  bat  thia  pra- 
samption  may  be  rebutted,  and  if  it  i^ypear  by  strong  and  inesistibla 
evidence  that  he  had  saffident  discernment  to  disfcingnish  good  from  evil, 
to  comprehend  the  natare  and  conseqaenoes  of  his  acts,  he  may  be  con* 
vioted  and  receive  jadgment  of  death. 

iNDioncEirF  for  murder.  Verdict,  guilty.  A  motion  for  a  new 
trial  was  made  upon  points  reserved  by  Sonthard,  J.,  for  the 
consideration  of  the  supreme  court  in  banc.  Upon  azgumeni 
before  this  court  the  following  advisoiy  opinions  were  pro- 
nounced. 

L.  H.  Stockton,  O.  D.  WaU  and  Joseph  W.  8ooU,  were  assigned 
by  the  court  as  counsel  for  the  prisoner. 

B.  Stockton,  i^n.,  deputy  attorney-general,  and  B.  Stodbton^ 
contra. 

KiBKPATBioKy  0.  J.  At  the  courts  of  oyer  and  terminer  and 
general  gaol  delivery  in  the  county  of  Monmouth,  of  the  ses- 
sions of  May,  1818,  the  defendant  was  put  upon  his  trial  on  an 
indictment  for  murder  and  found  guilty;  but  the  judgment  was 
respited  for  the  opinion  of  the  justices  of  the  supreme  court,  at 
bar  on  sundry  questions  raised  at  the  tiiaL  The  case  was  re- 
ported this  term  by  Mr.  Justice  Southard,  who  presided  at  the 
trial,  and  is  in  substance  as  follows,  vis. : 
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That  the  prisoner  is  a  black  boy,  who  was  bom  in  New  Jersey 
in  the  month  of  August,  1806,  and  according  to  the  act  of  Feb- 
mary  16, 1804,  entitled,  ''An  act  for  the  gradual  abolition  of 
slayeiy,"  is  to  remain  the  servant  of  the  owner  of  his  mother, 
she  being  a  slave,  and  the  executors,  administrators  and  assigns 
of  such  owner,  in  the  same  manner  as  if  he  had  been  bound  to 
service  by  the  trustees  or  overseers  of  the  poor,  until  the  age 
of  twenty-five  years;  that  at  the  time  when  the  said  murder  is 
charged  to  have  been  committed,  he  was  of  the  age  of  ten 
years  and  ten  months,  or  thereabouts,  and  was  the  servant  of 
one  Levi  Solomon,  either  as  the  owner  of  his  mother,  or  the 
assignee  of  such  owner.  That  the  prisoner  bad  been  arraigned 
and  called  for  trial  at  a  preceding  session  of  the  comrts  of  oyer 
and  terminer  and  general  gaol  delivery  in  the  same  county,  in 
October,  1817;  that  a  jury  had  been  impaneled  and  called,  and 
sundry  of  them  sworn,  but  by  reason  of  defaults  and  chal^ 
lenges,  the  whole  number  of  twelve  did  not  appear;  that  the 
state  then  prayed  a  taiea  de  circumstaniibue,  which  the  court  de- 
clined to  award,  and  thereupon  the  prisoner  was  recommitted 
to  prison  till  the  next  sessions  of  the  said  courts,  being  this 
session  of  Hay,  1818.  That  the  prisoner  was  then  again 
brought  up  and  put  upon  his  trial,  when  again  by  reason  of 
cballenges  there  was  a  defect  of  jurors;  that  upon  a  iales  having 
been  prayed  by  the  state  and  awarded  by  the  court,  the  pris- 
oner had  not  inspection  of  the  panel  with  the  taka  annexed,  for 
two  entire  days,  in  order  to  prepare  for  his  chaUenges,  but  he 
was  put  upon  his  trial  inetarder  vrithout  such  inspection.  Thai 
in  support  of  the  prosecution  it  was  offered  to  give  in  evidence 
the  confession  of  the  prisoner  made  to  the  inquest  upon  the 
body  of  the  deceased,  or  to  some  of  them,  as  will  be  hereafter 
stated,  and  also  his  confession  to  sundry  persons  afterwards 
while  in  prison,  to  which  evidence  it  was  objected  for  the  pris- 
oner, but  the  objection  was  overruled,  and  the  confessions 
admitted.  That  the  prisoner  in  his  defense  offered  the  said 
Levi  Solomon,  his  master,  as  a  witness  in  his  behalf,  to  the 
admission  of  whom  it  was  objected  by  the  state  on  account  of 
his  interest,  and  that  the  objection  was  sustained  and  the  wit- 
ness rejected. 

Upon  this  state  of  facts  five  questions  are  raised  for  the 
opinion  of  the  justices  here,  by  way  of  advisement:  1.  Can 
the  refusing  the  tales  at  the  first  court,  and  the  discharging  of 
the  jury,  after  sundry  of  them  had  been  sworn,  have  any  effect 
in  this  case;  and  if  any,  what  effect?  2.  Had  the  prisoner  a 
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right  to  the  inspection  of  the  panel,  with  the  tales  annexed  for 
two  entire  days,  in  order  to  prepare  for  his  challenges  before 
the  juiy  should  be  taken  against  him;  and  if  so,  what  effect 
will  the  denial  of  that  right  have  upon  the  verdict?  3.  Were 
the  confessions  of  the  prisoner  made  in  the  circumstances 
stated,  and  hereinafter  more  particularly  detailed,  lawful  evi- 
dence  against  him?  4.  Was  Levi  Solomon  a  competent  witness 
for  the  prisoner?  5.  Can  a  court  of  general  gaol  delivery  pro- 
nounce judgment  on  a  conviction  had  at  a  previous  court? 

As  to  the  first  and  fifth  of  these  questions  there  can  be  no 
doubt.  The  prisoner  having  pleaded  to  his  indictment,  and 
put  himself  upon  the  country  for  his  deliverance,  had  a  right 
to  his  trial;  and  for  this  purpose,  in  the  case  that  happened, 
the  court  is  not  only  authorized,  but  also  required  to  award 
tales  until  the  whole  number  of  twelve  jurors  be  sworn.  But 
though  the  prisoner  have  such  right,  and  though  the  court  be 
thus  required,  yet  that  right  and  this  requisition,  like  all  other 
things,  must  yield  to  circumstances,  which  frequently  will  bend 
neither  to  the  rights  of  suitors  nor  to  the  power  of  courts,  and 
of  which  the  court  must  always  be  the  judge.  However  hard 
it  may  have  been,  therefore,  for  the  prisoner  to  be  recommitted 
till  another  court,  yet  it  was  a  hardship  which  was  inevitable, 
and  which  can  in  no  way  be  set  up  in  his  defense,  or  to  exempt 
him  from  a  full  and  fair  trial. 

And  as  to  the  succeeding  court  pronouncing  judgment  upon 
a  conviction  had  before  a  former  one,  it  is  only  necessary  to  re- 
member that  it  is  a  court  of  general  gaol  delivery,  which  always 
takes  the  prisoner  as  it  finds  him,  executes  the  law  upon  him, 
and  delivers  the  gaol.  If  committed  for  crime,  it  gives  him  in 
charge  to  the  grand  jury;  if  indicted,  it  arraigns  him  and  takes 
his  plea;  if  he  have  pleaded,  it  tries  him;  and  if  he  have  been 
tried  and  convicted,  it  pronounces  judgment  upon  him.  In 
whatever  stage  the  prosecution  maybe,  it  takes  up  and  proceeds 
to  the  end  of  the  law,  that  the  gaol  may  be  delivered.  And  of 
this  course  our  books  are  full  of  precedents. 

2.  As  to  the  inspection  of  the  panel  after  the  tales  returned: 
By  the  common  law,  every  person  indicted  for  murder  was 
admitted  to  challenge  peremptorily  and  without  cause  thirty-five 
of  the  jurors  impaneled  for  his  trial.  These  challenges  were 
pretty  early  reduced  by  statute  in  England  to  the  number  of 
twenty,  and  our  act  of  March  6, 1796,  follows  the  English  stat- 
ute on  that  subject,  and  says  that  any  person  who  shall  be  in- 
dicted for  murder  shall  be  admitted  peremptorily  to  challenge 
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twenty  of  the  jaiy  and  no  more.  But  besides  these  peremptoiy 
•challenges  thus  restrained  by  the  statute,  there  may  be  chal- 
lenges for  cause  without  restraint.  These  challenges  for  cause 
must  be  made  out  by  proof  to  the  satisfaction  of  triers  sworn 
for  that  purpose;  and  though  the  proof  may  in  some  cases  be  by 
the  oath  of  the  juror  himself  who  is  challenged,  yet  it  cannot  be 
«o  in  all  cases,  so  that  it  may  frequently  happen,  nay,  I  may  say 
it  must  generally  happen,  that  witnesses  are  to  be  sought  for  at 
a  distance,  and  records  of  other  courts  to  be  examined,  and 
exemplifications  to  be  procured,  in  order  to  proye  to  the  triers 
the  truth  of  the  fact  upon  which  the  accusation  is  founded. 

By  the  act  relative  to  the  supreme  and  circuit  courts,  it  is 
farther  provided  that  if  by  reason  of  challenges,  or  the  default 
of  jurors,  or  otherwise,  a  sufficient  number  of  the  jurors  on  the 
original  panel  cannot  be  had  to  tiy  the  issue  or  cause,  then  the 
oourts  of  oyer  and  terminer  and  general  gaol  delivery  are 
authorized  and  required  to  award  a  tales  de  cir(nirnstanl%bu8  of 
persons  present  at  the  said  court,  and  qualified  according  to 
law  to  be  joined  to  the  other  jurors  till  the  number  of  twelve  be 
-sworn;  which  talesmen  shall  be  liable  to  the  same  challenges  as 
the  principal  jurors.  These  challenges  are  humane  provisions 
in  favor  of  life;  and  in  order  to  give  the  accused  all  the  benefit 
of  them,  the  same  act  of  March  6, 1796,  provides  that  any  per- 
son who  shall  be  accused  and  indicted  for  murder  shall  have  a 
oopy  of  the  indictment  and  a  list  of  the  jury,  mentioning  the 
names  and  places  of  abode  of  such  jurors,  delivered  to  him  two 
ontire  days  at  least  before  the  trial. 

It  appears  then  that  the  legislature  has  given  to  the  person, 
indicted  of  murder  the  right  of  challenging  twenty  of  the  juiy 
impaneled  against  him,  peremptorily  and  without  cause,  and 
also  the  further  right  of  challenging  any  other  number  without 
restraint  by  the  polls  and  for  cause  shown;  that  to  enable  him 
to  make  these  challenges  with  understanding  and  to  verify  them 
1>y  evidence  he  shall  have  a  copy  of  the  panel  two  entire  days 
before  the  trial;  that,  when  a  sufficient  number  of  the  panel 
thus  to  be  delivered  to  him  shall  not  appear,  a  tales  shall  be 
awarded,  but  then  such  talesmen  shall  be  liable  to  the  same 
•challenges  as  the  principal  jurors.  It  is  true  that  the  legisla- 
ture has  not  said  in  express  words  that  a  copy  of  the  panel 
with  the  talesmen  annexed,  where  such  tales  is  awarded,  shall  be 
given  to  the  prisoner,  but  still,  if  it  be  the  policy  of  the  law  to 
-give  the  accused  the  liberty  of  challenging,  to  give  him  the  in« 
vpeotion  of  his  panel  for  the  very  purpose  of  enabling  him  to 
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make  Booh  ohallenges,  and  if  it  has  piorided  that  the  talesmen 
who  are  not  npon  such  panel  but  taken  at  the  bar  shall  be 
liable  to  the  same  challenges  as  those  on  the  principal  panel,  is 
not  the  conclusion  irresistible  that  he  should  have  the  same 
time  to  prepare  for  such  challenges?  To  what  purpose  give 
him  challenges  upon  talesmen  at  all?  Can  he  take  them  tn- 
etanterf  Could  this  child  take  them?  Could  his  counsel  who 
lived  at  a  distance  and  in  different  counties  take  them,  and,  if 
taken,  was  it  possible  to  verify  them*— to  verify  them  at  the 
moment  by  the  testimony  of  witnesses,  to  be  collected  probably 
from  distant  places?  The  counsel  who  haye  spoken  to  this 
question  hare  admitted  that  no  case  can  be  found  either  here 
upon  our  acts  of  assembly  or  in  England,  where  their  statutes, 
from  which  ours  were  taken,  decided  directly  upon  this  point, 
nor  haVe  I,  in  my  limited  library,  been  able  to  find  anything 
which  could  lead  to  a  conclusion  different  from  that  which,  I 
think,  obviously  presents  itself  upon  the  rery  statement  of  our 
legislative  provisions  on  this  subject. 

8.  With  respect  to  the  liability  of  infants  to  punishment  and 
to  the  giving  their  confessions  in  evidence  against  them,  much 
might  be  said  and  ought  to  be  said  with  great  caution.  I  shall 
restrain  myself  to  a  very  few  observations.  It  is  pezf eeUy 
settled  that  an  infant  vrithin  the  age  of  seven  years  cannot  be 
punished  for  any  capital  offense,  whatever  circumstances  of 
mischievous  intention  may  be  proved  against  him,  for,  by  the 
presumption  of  the  law,  he  cannot  have  discretion  to  diaoem 
between  good  and  evil,  and  against  this  presumption  no  aver- 
ment can  be  admitted.  It  is  perfectly  settled  also,  that  between 
the  age  of  seven  and  the  age  of  fourteen  years,  the  infant  shall 
be  presumed  to  be  incapable  of  committing  crime  upon  the  same 
principle,  the  presumption  being  very  strong  at  seven  and  de- 
creasing vrith  the  progress  of  his  years.  But  then  this  pre- 
samption,  in  this  case,  may  be  encountered  by  proof,  and  if  it 
shall  appear,  by  strong  and  irresistible  evidence,  that  he  had 
sufficient  discernment  to  distinguish  good  from  eril,  to  compre* 
hend  the  nature  and  consequences  of  his  acts,  he  may  t>e  con- 
victed and  have  judgment  of  death.  But  then,  in  cases  of  this 
kind.  Sir  Matthew  Hale  tells  us,  the  evidence  ought  to  be 
strong  and  pregnant  to  make  it  appear  he  understood  what  he 
did,  and  especially  if  the  accused  be  under  the  age  of  twelve 
years. 

With  respect  to  confessions  in  general,  and  especially  with 
respect  to  the  confessions  of  infants,  it  is  neoeesary  to  be  ex- 
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<seecliiiglj  guarded.  Sir  W.  Blaokstone  tells  ua  that  hasty  and 
unguarded  confessions  made  to  persons  having  no  authority, 
Buch  as  wicket-hole  'witnesses,  even  in  cases  of  felony  at  the 
common  law,  are  the  weakest  and  most  suspicious  of  all  testi- 
mony, ever  liable  to  be  obtained  by  artifice,  false  hopes,  prom- 
ises of  favor,  or  menaces,  seldom  remembered  accurately  or 
reported  with  due  precision,  and  incapable  in  their  nature  of 
being  disproved  by  negative  evidence.  In  Leach's  edition  of 
Hawkins,  we  find  it  said  that  'Hhe  human  mind  under  the 
pressure  of  calamity  is  easily  seduced,  and  is  liable  in  the 
alarm  of  danger  to  acknowledge  indiscriminately  a  falsehood  or 
a  truth,  as  different  agitations  may  prevail.  A  confession, 
therefore,  whether  made  upon  an  ofScial  examination,  or  in  dis- 
course with  private  persons,  which  is  obtained  from  a  defendant 
either  by  the  flattery  of  hope  or  by  the  impressions  of  fear, 
however  slightly  the  emotion  may  be  implanted,  is  not  admis- 
sible evidence;  for  the  law  will  not  suffer  a  prisoner  to  be  mad^ 
the  deluded  instrument  of  his  own  conviction.  But  if  any  facts 
arise  in  consequence  even  of  such  confession,  they  may  be  given 
in  evidence,  because  they  must  ever  be  immutably  the  same, 
whether  the  confession  which  disclosed  them  be  true  or  false, 
and  justice  cannot  suffer  by  the  admission.  The  truth  of  these 
contingent  facts,  howqirer,  must  be  proved  independently  of  and 
not  coupled  with  or  explained  by  the  conversation  or  confession 
from  which  they  are  derived." 

If  this  be  so  with  respect  to  confessions  in  general,  how  much 
more  strongly  does  it  apply  to  the  confessions  of  infants,  espe- 
cially imder  the  age  of  twelve  years.  Sir  M.  Hale,  speaking  of 
the  trial  of  infants  of  such  tender  years,  says  the  evidence  ought 
to  be  strong  and  pregnant;  that  is,  as  I  understand  it,  disclos- 
ing or  bringing  forth  facts  or  circumstances  which,  independ- 
ently of  the  confession  itself,  are  sufficient  to  establish  the  guilt; 
for  he  afterwards  expressly  says  that  the  infant  is  not  to  be 
convicted  upon  his  own  confessions,  but  the  jury  must  inquire 
of  the  circumstances  disclosed  by  it,  and  upon  them  alone  a 
conviction  can  be  had.  The  law,  then,  I  think,  seems  to  be 
pretty  well  settled,  that  upon  the  naked  confession  of  such  an 
infant,  he  cannot  be  convicted  of  a  capital  offense. 

In  the  case  before  us,  from  the  statement  of  Mr.  Justice 
Southard,  it  appears  that  this  boy,  when  first  interrogated  by 
the  inquest,  denied  the  fact;  that  he  was  then  taken  apart  by 
one  or  more  of  the  jurors  and  told  that  he  had  better  confess 
the  whole  truth,  and  that  he  did  then  confess  that  he  had  thrown 
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the  child  into  the  well  in  which  the  body  had  been  found,  and 
from  which  he  had  seen  it  taken;  that  upon  this  confession  he 
was  committed  to  prison,  and  while  in  prison  declared  the  same 
thing  in  the  hearing  of  the  gaoler  and  of  sundry  other  persona 
for  some  time;  but  that  afterwards,  till  the  time  of  the  trial, 
he  uniformly  denied  it.  It  was  difficult  to  say  how  far  this 
boy's  mind  might  have  been  impressed  with  hope  or  fear  by  the 
language  of  the  jurors  who  fixst  interrogated  him;  it  is  certain^ 
however,  that  the  confession  was  not  altogether  spontaneous, 
for  at  first  he  stoutly  denied  the  fact;  but  having  once  confessed 
it  is  not  strange,  but  rather  according  to  the  ordinary  coarse  of 
things,  that  he  should  while  in  prison  and  under  the  same  im* 
pressions,  repeat  the  same  story.  If  the  confession,  howeyer, 
rested  upon  the  ground  of  hope  and  fear  alone,  doubtful  as  it 
might  be,  I  should  have  been  inclined  to  yield  to  its  competency, 
and  to  leave  it  to  the  discretion  and  judgment  of  the  jury.  But 
then,  as  I  understand  this  confession,  it  is  a  simple,  naked  con- 
fession, disclosing  no  fact,  pregnant  with  no  drcumstancea  t6 
give  it  authority  or  in  any  way  to  corroborate  it.  It  did  not  even 
lead  to  the  discovery  of  the  body  of  the  deceased,  for  it  was 
found  before;  it  opens  up  no  proof  of  malice,  or  hatred,  or  ill 
will  against  the  child,  but  rather  the  contrary;  it  is  the  mere 
naked  confession  of  an  infant  under  the  age  of  eleven  years,  ob- 
tained by  some  degree  of  pressure,  at  least,  after  a  firm  denial, 
and  as  such,  I  speak  with  great  deference  to  the  learning  of  the 
court  which  tried  the  cause,  I  should  incline  to  think  it  ought 
not  to  have  been  admitted  as  evidence,  and  if  admitted,  that  it 
ought  not  to  have  been  the  ground  of  conviction. 

4.  As  to  the  competency  of  Levi  Solomon  as  a  witness,  little 
need  be  said.  It  is  merely  the  case  of  master  and  servant,  and 
is  no  way  varied  by  the  circumstance  of  the  boy's  being  black 
and  the  master  white;  he  is  by  the  words  of  the  act  put  in  the 
situation  of  an  indented  servant.  And  although  this  relation 
has  existed  from  the  earliest  ages,  no  case  has  been  produced, 
and  I  am  bold  to  affirm,  no  case  can  be  produced  where  that 
relation  alone  had  been  adjudged  to  create  such  an  interest  as  to 
exclude  the  master  from  being  a  witness  for  the  servant.  If 
such  a  principle  were  once  admitted,  it  would  extend  itself  to 
all  the  relations  in  life.  It  would  exclude  the  father  from  being 
n  witness  for  his  son,  for  he  is  entitled  to  his  services;  and  the 
Bon  from  being  a  witness  for  the  father,  for  he  is  entitled  to 
receive  from  him  his  maintenance.  It  would  even  exclude  the 
creditor  in  the  case  of  his  debtor,  and  the  debtor  in  the  case  of 
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his  oreditor,  for  it  is  easy  to  see  that  they  may  be  mutnally  de« 
pendent  upon  the  personal  exertions  of  one  another  for  their 
rights  and  for  their  support.  Bnt  these  interests,  however  they* 
may  weigh  upon  the  human  mind»  have  never  been  considered 
as  direct  and  positive^  going  to  the  competency  of  witnesses, 
but  rather  as  collateral  and  remote,  going  to  the  credibility 
only.  I  forbear  to  cite  authorities,  for  no  man  has  ever  been  in 
a  court  of  justice,  who  has  not  seen  these  relations  bearing  tes- 
timony for  and  against  one  another. 

Upon  tbe  whole,  then,  I  incline  to  the  opinion:  1.  That  the 
prisoner  was  entitled  to  the  inspection  of  his  panel  with  the 
tales  annexed  for  two  entire  days  before  the  trial;  2.  That  the 
confession  of  the  prisoner,  such  as  it  is,  and  under  the  circum- 
stances in  which  it  was  obtained,  was  not  lawful  evidence 
against  him;  and,  if  lawful,  it  was  not  ground  of  conviction;  3. 
That  Levi  Solomon,  the  master,  was  a  lawful  and  competent 
witness  for  the  prisoner,  his  interest  in  his  services  to  the  con- 
tnuy  notwithstanding.  And,  finally,  that  if  I  have  conceived 
the  law  rightly  upon  these  questions,  or  any  one  of  them,  the 
prisoner  ought  not  to  have  the  judgment  of  death  upon  this 
conviction,  but  a  new  trial. 

Bosssix,  J.,  concurred. 

At  the  subsequent  oyer  and  terminer  no  argument  upon  the 
rule  was  had,  but  the  following  opinion  was  delivered: 

SouTHABD,  J.  The  opinion  entertained  by  this  court  upon 
other  questions  raised  by  the  rule  will  not  make  it  uecessaiy  to 
investigate  the  power  of  a  court  of  oyer  and  terminer  to  pass 
judgment  upon  a  conviction  had  at  a  former  term.  It  is  suffi- 
cient to  remark  that  we  feel  no  doubt  on  the  question.  We 
think  that  the  language  of  the  books,  but  especially  the  char* 
acter  and  constitution  of  the  court,  as  established  by  statute, 
gives  this  power,  and  authorizes  and  requires  its  exercise. 

2.  Has  the  court  of  oyer  and  terminer  a  right  to  award  a 
tales  T  and  must  the  defendant  have  a  list  of  the  names  two  en- 
tire days  before  his  trial,  so  as  to  prepare  his  challenges  to 
them  in  the  same  way  as  to  the  original  list?  Doubt  has  been 
felt  by  a  part  of  the  court  upon  this  question,  but  it  has  yielded 
to  the  decided  reasoning  and  advice  of  the  supreme  court;  and 
we  now  think  that  in  all  criminal  cases,  a  tales  may  be  awarded 
when  the  original  panel  is  exhausted,  by  chaUenges  or  other- 
wise. But  if  a  tales  be  awarded,  and  it  be  a  case  where  the  de- 
fendant is  by  the  statute  entitled  to  the  list  for  two  days,  he 
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must  have  a  list  of  the  talesmen  for  that  length  of  time,  unless 
his  right  be  explicitly  waived.  But  although  this  is  our  opinion 
on  this  pointy  we  should  feel  some  hesitation  in  granting  a  new 
trial  for  this  cause  alone,  after  what  occurred.  The  question 
was  fully  brought  to  the  yiew  of  the  defendant  through  Lis 
counsel,  the  propriety  of  awarding  the  tales  was  discussed,  it 
was  awarded  and  the  talesmen  called  in  their  presence.  No 
request  for  time  was  then  made,  but  by  proceeding  immediately 
to  the  trial  without  objection  on  their  part  or  order  by  the  court, 
they  may  be  considered  as  having  been  ready  to  maike  their 
challenges,  and  as  waiving  the  privilege  so  far  as  they  could 
doit. 

8.  Was  there  a  mistrial,  or  is  any  difficulty  created  by  the 
refusal  to  award  a  UUes^  and  postponing  the  trial  at  the  October 
sessions  ?  We  think  not.  The  court  may  and  generally  ought 
to  award  a  tales  where  it  is  demanded  by  either  party.  Yet  it 
is  matter  of  sound  discretion,  and  circumstances  may  justify  its 
refusal.  At  October  term  these  circumstances  were  supposed 
to  exist,  and  we  now  perceive  no  reason  to  doubt  that  a  proper 
discretion  was  then  exercised.  The  decision  then  made  can 
have  no  operation  in  rendering  the  subsequent  proceedings 
illegal. 

4.  Were  the  confessions  of  the  prisoner  legally  admitted? 
This  is  an  important  question,  not  merely  to  the  prisoner  alone, 
but  to  the  correct  administration  of  the  law.  The  court  felt, 
and  endeavored  properly  to  estimate  it  as  such,  and  are  not 
now  dissatisfied  with  the  opinion  expressed.  It  yields  a  ready 
assent  to  the  doctrines  of  the 'law  contained  in  the  learned  opin- 
ions by  the  justices  of  the  supreme  court,  although  there  is,  in 
some  slight  degree,  a  difiference  in  the  view  which  they  take  of 
the  facts.  It  is  important  here  to  remark  that  we  do  not  under- 
Btand  that  there  was  at  the  trial  proof  of  promises  or  threats  to 
induce  the  confession;  but  a  decided  denial  of  both.  Although 
.the  prisoner  was  closely  pressed  as  a  witness,  and  there  was  an 
:anxious  desire  to  discover  all  the  facts,  and  to  leam  whether  he 
ihad  not  been  guilty  of  committing  the  act,  which  he  declared 
that  he  had  seen;  yet  it  was  the  anxiety  only  of  a  moral  and 
religious  community,  seeking  to  discover  the  perpetrator,  that 
it  might  be  purged  from  the  guilt  of  shedding  blood;  and  he 
was  repeatedly  warned  not  to  vary  from  the  truth,  and  that  it 
would  be  his  safety.  This,  then,  as  a  legal  question  merely,  is 
(reed  from  difficulty  arising  from  that  source.  Were  the  pris- 
oner an  adult,  his. confessions,  under  the  circnmstanoes,  would 


Sept.  1818.]  State  v.  Aabon.  601 

be  competent.  Will  the  fact  that  he  was  under  the  age  of 
twelve  years  render  them  incompetent? 

The  distinctions  which  have  been  taken  in  the  books,  as  to  the 
age  when  crimes  may  be  committed  and  the  criminal  punished, 
are  in  no  inconsiderable  degree  arbitrary.  The  great  subject  of 
inquiry  in  all  cases  ought  to  be  the  legal  capacity  of  the  pris^ 
oner;  and  this  is  found  in  some  much  earlier  than  others.  The 
real  value  of  the  distinctions  is  to  fix  the  party  upon  whom  the 
proof  of  this  capacity  lies.  There  is  indeed  an  age  so  tender 
that  the  nature  and  consequences  of  acts  cannot  be  compre- 
hended, and  every  uncorrupted  feeling  of  the  heart,  as  well  as 
every  moral  and  legal  principle,  forbids  punishment.  But  after 
we  pass  this  age  and  progress  towards  maturity,  there  have  been 
periods  settled,  which  ascertain  the  presumption  of  law  as  to 
the  existence  of  this  capamty.  If  under  fourteen,  especially 
under  twelve  years,  the  law  presumes  that  it  does  not  exist,  and 
if  the  state  seek  to  punish,  it  must  conclusively  establish  it.  If 
above  the  age  of  fourteen,  the  law  presumes  its  existence,  and 
if  the  accused  would  seek  to  avoid  punishment,  he  must  over- 
come that  presumption  by  sufficient  evidence.  But  wherever 
the  capacity  is  established,  either  by  this  presumption  of  law, 
or  by  the  testimony  of  witnesses,  punishment  always  follows  the 
infraction  of  the  law.  If  the  intelligence  to  apprehend  the 
oonsequences  of  acts,  to  reason  upon  duty,  to  distinguish  be- 
tween right  and  wrong,  if  the  consciousness  of  guilt  and  in- 
nocence be  clearly  manifested,  then  this  capacity  is  shown.  In 
the  language  of  the  books,  the  accused  is  capax  doU^  and  as  a 
rational  and  moral  agent,  must  abide  the  results  of  his  own  con- 
duct. 

This  capacity  to  commit  a  crime,  it  appears  to  the  court, 
necessarily  supposes  the  capacity  to  confess  it.  He  who  is  a 
rational  and  moral  agent,  and  can  merit  the  infliction  of  legal 
sanctions,  must  be  able  to  detail  his  motives  and  acts,  and  must 
be  judged  by  them.  If,  therefore,  the  defendant  was  of  an  age 
to  be  punished,  he  was  of  an  age  to  confess  his  guilt.  It  does 
not  seem  necessaxy  here  to  investigate  the  cases  in  the  books, 
where  persons  of  very  tender  years  have  been  punished.  It  is 
sufficient  to  remark,  that  juries,  under  the  direction  of  judges 
whose  distinguishing  attribute  was  the  love  of  mercy,  have  con- 
victed those  much  youuger  than  the  prisoner  before  us,  and  they 
have  made  the  last  solemn  atonement  to  violated  law.  But 
they  were  cases  where  the  jury  were  satisfied  that  the  legal  ca- 
pacity existed.    And  so  ought  the  juxy  and  the  court  here  to  be 
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flatisfied,  and  satisfied  beyond  the  possibility  of  question.  If 
the  slightest  cloud  of  doubt  rested  upon  the  mind  on  this  sub- 
ject, it  should  insure  acquittal;  it  ought  to  prove  the  pillar 
which  should  conduct  the  prisoner  through  all  his  dangers  to 
the  place  of  safety  and  security. 

The  confessions  of  any  one,  especially  of  one  so  very  young, 
and  in  an  offense  so  highly  penal,  ought  to  be  received  with  the 
strictest  caution,  and  investigated  with  a  desire  to  obviate  their 
force*  And  although  not  induced  by  the  impression  of  threats, 
or  the  delusions  of  hope  falsely  encouraged,  yet  if  from  any  di^ 
cumstances  the  jury  believe  that  they  were  incorrectly  made, 
they  should  be  disregarded;  but  being  legally  admissible,  it  is 
for  the  jury  to  ascertain  their  weight  and  deduce  the  necessary 
conclusions,  and  it  is  for  the  court  clearly  to  eiqplain  the  legal 
import  of  the  evidence.  This  court  feels  no  consciousness  of 
neglect  on  this  point.  As  far  as  it  had  ability  to  perform  the 
task,  it  left  no  matter  of  evidence  and  no  inference  of  law  unex- 
plained. It  was  pressed  upon  the  jury,  and  we  have  no  doubt 
that  they  remembered,  ''that  a  mere  naked  confession  ought 
seldom  to  take  away  life;"  in  the  case  of  so  young  an  infant, 
never.  It  ought  to  be  accompanied  by  evidence  of  facts  which 
could  not  fail  to  evince  its  truth.  And  this  is  believed  to  be  the 
doctrine  contained  in  Hale,  27,  which  was  so  strongly  pressed 
by  the  prisoner's  counsel. 

In  reviewing  the  propriety  of  admitting  the  confessions  in 
this  case,  it  will  be  recollected  that  evidence  had  been  submit- 
ted to  the  jury,  which  was  intended  to  prove  both  his  capacity 
and  the  fact  charged  against  him.  I  allude  to  the  evidence  of 
his  playing  with  the  deceased,  his  working  in  the  field  where 
the  crime  was  committed,  his  manner  when  told  that  the  child 
was  lost,  and  also  when  he  was  found,  his  subsequent  conduct 
in  the  evening  and  morning,  and  the  estimate  of  many  of  the 
witnesses  of  his  capacity.  This  evidence  laid  such  a  foundation 
for  his  confessions  that  the  court  did  not  feel  authorized  to 
withhold  them  from  the  jury.  Whether  under  the  instructiona 
of  the  court,  they  gave  them  their  proper  weight,  is  not  here  in 
dispute. 

6.  Was  Levi  Solomon  a  competent  witness  ?  By  the  law  of 
this  state,  Pat.  103,  blacks  bom  after  the  fourth  of  July,  1804, 
are  placed  in  all  respects  in  the  situation  of  persons  bound  to 
service  by  the  overseers  of  the  poor.  Levi  Solomon  was  not, 
then,  the  absolute  owner  of  Aaron.  Aaron  was  not  the  abso- 
lute slave  of  Levi  Solomon.    They  stood  in  the  relation  of 
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master  and  apprentice.  And  without  further  remark  as  to  the 
consequences  of  a  conyiction  to  the  master,  there  is  no  doubt 
that  he  was  a  competent  witness  in  this  case.  His  exclusion 
furnishes  proper  ground  for  a  new  trial.  In  this  opinion  the 
court  unanimously  concur. 
New  trial  granted. 

For  an  able  wnwnination  of  the  aabjeot  of  infaati'  liahility  for  orime^ 
aa  artiole  in  5  Law  Bep.  (N.  S.)  864,  where  the  principal  oaae  is  eited. 


PoTTB    V.  ImLAT. 

[1  SoonuBD,  880.] 

MAMrrmTO  Pbosbcotiov,  whsit  Action  Lns. — ^The  aotion  lor  a  maUdoua 
proeeontion  will  not  lie  for  proBecnting  a  civil  suit,  in  a  conrt  of  common 
law  having  competent  joriediotion,  by  the  party  himself  in  interest,  nn- 
lesB  the  defendant  has,  upon  sach  prosecution,  been  arrested  without 
cause  and  deprived  of  his  liberty,  or  made  to  suffer  other  special  grievance 
different  from,  and  superadded  to,  the  ordinary  ezpeose  of  a  defense. 

CxsnoBABL  Action  for  a  malicious  prosecution.  The  case  is 
stated  in  the  opinion. 

Ewing,  for  the  plaintiff  in  the  certiorari,  the  defendant  below, 
contended  that  no  case  coidd  be  found,  where  this  action  had 
been  supported,  unless  the  defendant  had  been  arrested  and 
held  to  bail:  Year  Book,  7  Hen.  YI.  45;  1  Yin.  689,  pi.  3;  Show. 
354;  1  Lev.  275;  2  Keb.  557;  1  Yin.  593;  3  Lev.  210;  Cro.  Jac. 
667;  Cro.  Eliz.  628;  1  Saund.  228;  Bull.  13;  1  Salk.  15;  4  Co.  57; 
2  Wils.  302;  3  Dyer,  285;  4  Co.  14;  1  Salk.  13;  Gilb.  163;  10 
Mod.  145,  209;  12  Id.  257,  208;  Com.  190;  2  Chit.  241;  1  Bac. 
62;  YeL  117;  Hob.  205,  206;  4  Mass.  435;  10  Johns.  106;  Pen. 
979. 

Wall,  carOra,  cited,  2  Bl.  Com.  274;  Hob.  266;  Sty.  879;  1  Ld. 
Baym.  378,  380;  6  Mod.  409;  2  Wils.  306, 145;  4  Mas.  486;  10 
Johns.  106;  3  Day,  411;  3  Co.  161. 

EmKPATBiOK,  C.  J.  This  is  an  action  on  the  case  for  a  mali- 
cious prosecution.  The  plaintiff,  in  his  state  of  demand,  sets 
forth  in  substance,  that  the  defendant,  of  malice  and  without 
probable  cause,  on  the  tenth  day  of  June,  1813,  instituted  an 
action  against  him  for  ninety-nine  dollars,  in  the  court  of  James 
B.  Stafford,  Esq.,  one  of  the  justices  of  the  peace  of  Monmouth 
county,  by  a  summons  returnable  on  the  twenty-ninth  of  the 
same  month,  that  upon  the  return  day  of  the  summons,  the  de- 


604  Potts  v.  Lclat.  [New  Jersey, 

fendant  procured  the  oauae  to  be  adjourned  till  the  tenth  of 
July  following,  and  that  on  that  day  he  did  not  appear,  but 
made  default  and  beoame  nonsuited;  that  on  the  seventeenth 
day  of  July,  the  said  defendant  again,  of  malice,  and  without 
probable  cause,  instituted  another  action  against  him  in  the 
court  of  tlie  said  James  B.  Stafford,  for  ninety-nine  dollars,  by 
a  summons  returnable  on  the  twenty-seyenth  of  that  month,  that 
on  the  return  day  of  this  summons  the  defendant  again  procured 
an  adjournment  imtil  the  seventh  of  August,  then  next,  and  on 
that  day  voluntarily  discontinued  his  suit,  whereby  the  said 
plaintiff  says  he  is  greatly  injured  and  hath  danuige  to  one 
hundred  dollars. 

Upon  this  state  of  demand  this  cause  came  on  to  be  tried  by 
a  jury  of  the  county,  on  the  twenty-first  of  September,  1818, 
when  a  verdict  was  found  and  a  judgment  rendered  for  the 
plaintiff  for  fifty  dollars.  There  are  several  reasons  assigned  for 
the  reversal  of  this  judgment,  but  the  one  principally  relied 
upon,  and  the  only  one  of  which  I  shall  take  notice,  is  the  fourth, 
that  is  to  say,  because  the  state  of  demand  is  illegal  and  in* 
eufScient,  and  contends  no  lawful  cause  of  action.  The  cause 
has  been  twice  argued  at  the  bar  upon  this  reason,  the  last  time 
at  the  request  of  the  court,  and  with  much  ability. 

The  books  have  been  searched  for  four  hundred  years  back, 
and  upon  that  search,  it  is  conceded  even  by  the  counsel  for  the 
plaintiff  below,  himself,  that  no  case  can  be  found  in  which 
this  action  has  been  maintained  in  circumstances  similar  to  the 
present.  It  is  true  that  there  are  general  expressions  made  use 
of  by  some  of  the  annotators  which  might  seem,  at  first  view,  to 
emlnrace  the  case,  as  in  Hargrave's  notes  upon  Co.  litt.  161, 
and  some  others;  so,  also,  in  some  of  the  reporters;  but  these 
general  expressions,  by  fair  rules  of  construction,  are  to  be  lim- 
ited,  and  compared  with  the  adjudged  cases  themselveB,  and 
not  to  be  carried  beyond  them.  With  such  limitation,  of  which, 
too,  they  will  very  fairly  admit,  they  are  perfectly  consistent 
with  general  principles;  but  without  it,  they  are  not  law. 

Formerly  the  amercement,  now  the  costs,  are  the  only  pen- 
alty the  law  has  given  against  a  plaintiff  for  prosecuting  a  suit 
in  a  court  of  justice  in  the  regular  and  ordinaiy  way,  even 
though  he  fail  in  such  prosecution.  The  courts  of  law  are  open 
to  every  citizen,  and  he  may  sue,  toUes  quotiea,  upon  the  penalty 
of  lawful  costs  only.  These  are  considered  as  a  sufficient  com* 
pensation  for  the  mere  expenses  of  the  defendant  in  his  defense. 
They  are  given  to  him  for  this  purpose,  and  he  cannot  rise  up 
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in  a  court  of  justice  and  say  the  legislature  have  not  given  him 
enough.  If  we  were  legislators,  indeed,  perhaps  we  should  be 
inclined  to  say  that  the  costs,  in  all  cases  where  costs  are  given, 
should  completely  indemnify  the  party  for  all  his  necessary  ex- 
penses, both  of  time  and  money;  but  those  to  whom  this  high 
trust  is  committed  in  this  state  have  thought,  and,  we  will  pre- 
sume, have  wisely  thought,  otherwise.  In  England,  it  is  believed 
that  costs  are  in  some  measure  discretionaiy  with  the  court,  and 
are  apportioned  to  the  circumstances  of  the  case;  but  here  it  is 
not  so.  They  are  fixed  by  statute;  they  can  neither  be  increased 
nor  diminished,  but,  ceteris  paribus,  are  precisely  the  same  in 
all  cases.  Perhaps  a  greater  latitude  given  to  the  courts  of  just- 
ice ought,  in  some  degree,  to  alleviate  the  hardships  now  com- 
plained of. 

Besides,  if  we  go  to  the  very  equity  of  the  thing,  which  seems 
to  be  the  ground  of  argument  here  taken,  the  same  reasoning 
which  is  here  used  to  prove  that  the  defendant  ought  to  have 
damages  upon  a  false  claim,  would  also  prove  that  the  plaintiff 
ought  to  have  damages  upon  a  false  plea.  He  is  put  to  all  the 
expense  of  a  trial  upon  such  plea,  and  yet  he  can  recover  noth- 
ing therefor  but  his  lawful  costs.  Though  surely  all  experience 
teaches  us  that  the  plea  of  the  defendant  is  not  less  frequently 
false  than  the  claim  of  the  plaintiff.  But  to  what  excesses 
would  this  lead  us  ?  Where  would  litigation  end?  The  truth 
is,  that  merely  for  the  expenses  of  a  civil  suit,  however  mali- 
cious and  however  groundless,  this  action  does  not  lie,  nor  ever 
did,  so  far  as  I  can  find,  at  any  period  of  our  juridical  history. 
It  must  be  attended,  besides  ordinary  expenses,  with  other  spe- 
cial grievance  or  damage,  not  necessarily  incident  to  a  defense, 
but  superadded  to  it  by  the  malice  and  contrivance  of  the 
plaintiff;  and  of  these  an  arrest  seems  to  be  the  only  one  spoken 
of  in  our  books. 

In  the  case  of  8avU  v.  BobertSy  in  the  time  of  William  m., 
Salk.  15,  which  seems  to  be  a  leading  case  on  this  subject. 
Holt,  C.  J.,  says:  ''  A  civil  action  differs  very  far  from  an  in- 
dictment in  this  respect.  In  a  civil  action  the  defendant  has 
his  costs,  and  the  plaintiff  is  amerced  for  his  false  claim.  To 
bring  a  civil  action,  therefore,  though  there  be  no  ground,  is 
not  actionable,  because  it  is  a  claim  of  right  in  the  king's  courts, 
to  which  every  subject  may  have  resort,  and  he  has  found 
pledges,  is  amercible  for  his  false  claim  and  liable  to  costs.  It  is 
not  enough  to  declare  that  such  action  was  ex  nuMHa  et  sine  causa, 
per  quod,  he  was  put  to  great  charges;  he  must  go  further;  he 
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must  show  special  gzieyanoe,  as  tbat  the  prosecutor  had  no 
cause  of  action,  or  cause  of  action  only  to  a  small  sum,  and  that 
he  had  sued  out  a  laiitai  for  a  large  sum  with  intent  to  imprison 
him,  or  do  him  some  special  prejudice/^ 

So  in  lord  chief  baron  Gilbert's  report  of  the  case  of  Parker 
V.  Langley^  Oilb.  Cas.  161,  about  the  close  of  Queen  Anne's 
reign,  where  this  question  is  investigated  with  much  ability, 
Parker,  chief  justice,  in  giving  the  opinion  of  the  court,  sajs: 
**  The  applying,  in  a  civil  action,  to  a  court  of  justice  for  satisfiKS 
tion  or  redress,  has  been  so  much  favored  that  no  action  baa 
ever  been  allowed  against  a  plaintiff  for  such  suit  singly  and 
directly,  on  pretense  of  its  being  false  and  malicious." 

'  *  An  action  upon  the  case  has  not  yet  succeeded,  but  only  where 
the  plaintiff,  in  the  first  suit,  made  the  course  of  the  court  re- 
quiring special  bail  a  pretense  for  detaining  another  in  prison, 
and  where  the  malice  was  so  specially  charged,  that  it  appeared 
that  the  end  of  the  arrest  was  not  the  expectation  of  benefit  to 
himself  by  a  recovery,  but  a  design  of  imprisoning  the  other." 

I  have  had  occasion  to  look  into  this  doctrine  once  before,  in 
the  case  of  Woodmanaie  v.  Logan,  reported  in  Pen.  93.  The 
opinion  then  expressed  is  precisely  the  same  which  I  now  en- 
tertain upon  looking  farther  into  the  question,  aided  as  I  have 
been  by  so  careful  an  examination  of  books  and  so  able  an  aigu- 
ment  at  the  bar. 

Upon  the  whole,  upon  the  strength  of  these  authorities,  I 
think  it  may  be  laid  down  as  law,  that  this  action  cannot  be 
maintained  for  prosecuting  a  civil  suit  in  a  court  of  common 
law  having  competent  jurisdiction  by  the  party  himself  in  inter- 
est, unless  the  defendant  has  upon  such  prosecution  been  ar- 
rested without  cause  and  deprived  of  his  liberty,  or  made  to 
suffer  other  special  grievances  different  from,  and  superadded 
to,  the  ordinary  expense  of  a  defense. 

The  case  before  us  is  for  a  suit  commenced  by  summons  where 
there  could  be  no  arrest;  nor  does  the  state  of  demand  set  forth 
any  grievance  or  damage  other  than,  or  different  from,  the  com- 
mon expenses  of  making  defense,  in  suits  of  this  kind.  That 
the  litigation  was  protracted  as  far  as  the  rules  of  the  court 
would  admit;  that  it  was  renewed  and  ultimately  discontinued 
by  the  party,  does  not  alter  the  case.  These  circumstances  are, 
at  most,  only  evidence  that  the  prosecution  was  malicious  and 
without  probable  cause;  but  this  is  not  enough.  There  must 
be  a  special  grievance,  and  that  specifically  charged  in  the  oom^ 
plaint  filed.  ^ 

Therefore,  in  my  opinion,  let  the  iud^onent  be  revensed. 
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BossKix,  J.  The  reason  why  but  few  eases  of  malicious  pros- 
ecution are  found  in  the  English  reporters  is,  that  the  costs  are 
sufBciently  great  to  deter  men  from  bringing  suits  there  merely 
for  vexation.  So  in  our  courts  of  more  extensive  jurisdiction^ 
perhaps,  no  case  can  be  shown  of  a  person  from  malice  only^ 
prosecuting  a  suit,  the  costs  of  which  would  inevitably  fall  on 
bimself .  But  since  the  jurisdiction  of  justices'  courts  has  been 
increased,  many  instances  have  arisen  of  persons  being  sum- 
moned from  their  homes  thirty  or  more  miles,  to  defend  them- 
«elves  against  a  groundless  demand,  maliciously  contrived  to 
liarass  and  perplex  them.  Unprincipled  men  have  frequently 
boasted  on  some  real  or  imaginary  injury,  that  they  would  be 
revenged  on  their  antagonists  by  harassing  them  with  feigned 
demands,  before  justices  thirty  or  forty  miles  distant,  as  the 
•costs  would  amount  to  a  few  cents  only.  If,  then,  not  a  soli- 
tary case  could  be  found  in  any  Engli^  reporter,  nor  even  the 
principle  in  terms  hinted  at,  I  should  not  hesitate  to  say  the 
action  was  maintainable  on  principles  of  common  sense,  com- 
mon right  and  common  justice.  But  the  principle  is  estab- 
lished in  Hob.  206,  266:  "If  a  man  sue  me  in  a  proper  court, 
jet  if  his  suit  be  utterly  without  grbund,  and  that  certainly 
Imown  to  himself,  I  may  have  case  against  him  for  the  undue 
vexation  and  damage  he  putteth  me  into  by  his  ill  practice. 
But  two  cautions  are  to  be  observed  to  maintain  actions  in 
these  cases:  1.  The  new  action  must  not  be  brought  before  the 
£rBt  be  determined,  because  till  then  it  cannot  appear  that  the 
first  was  unjust;  2.  That  there  must  be  not  only  a  thing  done 
juniss,  but  also  a  damage,  either  already  fallen  on  the  party  or 
•else  inevitable." 

This  principle  so  clearly  laid  down  by  Lord  Hobart,  though 
not  frequently  acted  on  for  the  reasons  before  mentioned,  has 
not  been  lost  sight  of  by  the  English  courts.  In  12  Mod.  4,  it 
is  said:  ''The  first  point  was  at  Huntingdon  assizes,  and  re- 
ferred to  the  common  pleas,  and  there  adjudged,  that  to  sae  a 
man  without  any  cause  of  action  at  all,  no  action  lies,  unless  it 
Appears  to  be  with  a  malicious  and  vexatious  design."  12  Mod. 
201,  by  Holt,  C.  J.:  ''That  notion  that  no  action  doth  lie  for 
bringing  an  action  malicious,  is  not  to  be  taken  largely  and 
universally,  but  with  some  restrictions.  If  any  special  matter 
is  shown  whereby  it  appears  to  the  court  that  it  was  frivolous 
and  vexatious,  he  shall  have  an  action;  but  though  this  action 
does  lie,  yet  it  is  not  to  be  favored,  and  ought  not  to  be  main- 
tained without  rank  and  express  malice  and  iniquity."    Co.  litt. 
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161,  Hargrave's  noieiB.  '*  There  is  also  a  remedy  for  a  false  or 
malicious  suit,  where  the  injury  comes  from  only,  and  in  socb 
case  the  party  prosecuted  may  have  an  action  on  the  case  for 
damages,  as  well  where  the  yezation  is  practiced  by  a  civil  suit 
as  if  it  was  carried  on  through  the  medium  of  a  criminal  pro* 
cess.  Indeed,  the  numerous  cases  in  the  books  are  chiefly  for 
criminal  prosecutions,  and  Lord  Hobart,  Sergeant  Bolle,  and 
Lord  Holt,  all  concur  in  the  idea  that  when  a  civil  suit  is  com* 
menced  falsely  and  maliciously,  and  for  the  mere  purpose  of 
vexation,  it  is  actionable.  No  man  is  punishable,  whether  suing 
in  a  civil  or  criminal  form,  however  false  the  suit  may  be  in 
foundation,  except  by  the  payment  of  costs;  but  if  the  suit  be 
malicious,  as  well  as  false,  he  is  on  that  account  punishable." 

These  high  authorities  so  fully  recognizing  the  principle,  and 
placing  it  on  the  grounds  of  immutable  justice,  as  it  respects 
the  injured,  and  safety,  as  it  concerns  the  ignorant  but  inno- 
cent prosecutor,  are  completely  satisfactoiy  to  my  mind,  and  I 
have  no  hesitation  in  saying  that  this  action  may  in  all  proper 
oases  be  maintained. 

SouTHABD,  J.  I  agree  in  opinion  with  the  chief  justice.  The 
positions  laid  down  by  him  I  believe  are  law,  and  I  cannot  add 
to  their  elucidation.  Originally,  when  a  false  claim  was  made 
and  vexatious  suit  carried  on,  the  plaintiff  was  subject  to  amerce- 
ment, but  he  was  not  subject  to  damages  in  addition.  Tuai 
was  considered  sufficient,  and  it  was  not  the  notion  of  those 
days  to  prevent  men  from  applying  to  courts  for  a  redress  of 
their  grievances.  After  the  amercement  fell  into  disuse,  the 
legislature  interfered  and  gave  costs ;  but  for  what  purpose  ?  To 
compensate  the  party  for  his  ordinary  and  regular  expenses  in 
his  suit;  but  not  for  any  injury  out  of  the  usual  and  oommoa 
course  of  proceeding  in  courts  of  justice.  For  such  it  did  not 
pretend  to  apply  a  remedy.  The  legislature  no  doubt  supposed 
that  it  had  given  costs  enough  to  effect  the  purposes  which  it 
bad  in  view.  It  did  not  intend  that  the  party  should  come  in, 
say  that  the  provision  was  not  ample  enough,  that  the  costs 
did  not  satisfy  his  expenses,  and  therefore  claim  damages  by 
suit,  to  correct  the  miscalculation  of  the  legislature. 

It  was  alleged*  however,  in  the  aigument  at  the  bar,  that  in 
the  court  for  the  trial  of  small  causes,  no  costs  are  reaUy  re- 
ceived by  the  defendant  for  his  own  benefit  and  to  pay  his  ex- 
penses; and  therefore  that  he  must  be  entitled  to  sue  where  he 
has  been  put  to  cost  in  that  court.  The  reasoning  is  fallacious. 
In  this  as  in  every  other  court  the  legislature  have  fixed  what 
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eoBts  shall  be  given.  If  it  was  thought  best  that  these  costs 
should  amount  only  to  so  mnch  as  the  party  was  obliged  to 
pay  to  the  officers  and  witnesses,  etc.,  still  it  is  a  legislative  de- 
termination of  the  matter,  and  parties  have  no  right  to  object 
to  it.  Besides,  qnite  as  much  money  does  go  into  the  pockets 
of  the  parties  in  that  court  as  in  any  other.  Parties  nowhere 
put  money  into  their  pockets  by  bills  of  cost;  th6y  never  re- 
munerate them  for  time,  labor  or  expense;  they  only  amount  to 
the  sums  lawfully  due  to  the  officers  and  witnesses.  In  eveiy 
suit,  no  matter  how  regular  or  coxrect  in  law  and  justice,  both 
plaintiff  and  defendant  are  compelled  to  submit  to  a  considera- 
ble amount  of  expenses,  which  bills  of  cost  never  can  reach,  nor 
even  were  designed  to  reach.  I  cannot  believe  that  the  defend- 
ant can  recover  these  expenses  by  suit,  where  he  can  prove  that 
the  plaintiff  maliciously  sued  him.  This  would  neither  be  lawful 
nor  expedient.  He  must  be  able  to  show  something  more,  as 
arrest  or  special  grievance.  Those  cases  which  were  cited  to 
show  that  e]^ense  alone  was  sufficient  to  maintain  the  action, 
do  not  contradict  this  position.  They  are  all  criminal  cases,  or 
refer  to  and  are  founded  on  them. 

Sonnl  V.  Boberts,  Salk.  15,  was  a  case  of  indictment,  and  it 
is  said  that  though  the  indictment  do  not  produce  scandal  or 
imprisonment,  yet  the  expense 'incurred  by  the  groundless 
prosecution  will  support  the  action;  yet  this  very  case  draws  the 
distinction  between  civil  and  criminal  prosecution,  and  says, 
"  that  in  the  civil  suit  an  arrest  is  necessary. '*  If  so,  expense 
alone  is  not  sufficient.  So  also  the  case  in  10  Mod.  148,  214, 
decided  shortiy  after  that  of  Savil  v.  Boberts.  So  in  Str.  977, 
there  was  a  criminal  prosecution  of  the  wife  and  the  husband 
was  put  to  expense.  So  in  all  the  other  cases  to  which  I  have 
been  able  to  refer;  yet  on  these  cases  writers  found  their  dida, 
that  expense  is  a  sufficient  foundation  for  this  action.  It  is  not 
so  where  there  was  not  a  criminal  prosecution,  and  where  there 
is  only  the  ordinary  expense  and  grievance  of  the  suit  to  be 
complained  of. 

There  is  a  very  short  and  not  very  clear  case  in  a  late  reporter 
of  the  decisions  of  this  court.  I  mean  Taylor  v.  Wilson,  1  Coxe, 
862,  which  seems  to  express  the  opinion  of  the  court  on  this 
subject,  at  a  former  day.  The  action  was  brought  to  recover 
back  costs  and  expenses  to  which  the  plaintiff  had  been  put  in 
defending  himself  in  a  suit  where  the  court  declared  there  was 
no  cause  of  action.    The  court  say:  *'No  action  lies  for  such 
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expenses,  thongh  there  can  be  no  doubt  Wilson  has  been  in- 
jured." 

It  is  not  unlikely  that  some  of  the  ineonyenienees  which  have 
been  mentioned  at  the  bar  will  result  from  the  doctrine  now 
established  in  the  court  for  the  trial  of  small  causes.  Unprinci- 
pled men  are  often  to  be  found  in  evezy  society,  who,  for  the 
sole  purpose  of  yexing  and  harassing  a  neighbor  whom  thej 
dislike,  will  bring  many  malicious  suits,  if  the  only  CTil  they  are 
to  suffer  is  the  payment  of  costs  in  that  court.  But  thecontraiy 
doctrine  would  lead  to  consequences  not  less  unpleasant;  and  if 
this  were  not  so,  we  cannot  here  remedy  the  evil.  By  enlarging 
the  jurisdiction  of  justices  and  giving  Almost  nominal  costs,  the 
legislature  have  offered  temptations  to  the  malignant  to  faring 
yexatious  suits.  Higher  costs  would  repress  this  feeling.  It  ie 
only  in  that  court  that  such  suits  are  heard  of.  But  the  law  I 
oonceiTe  to  be  dear,  and  if  remedy  be  neoessaxy,  it  must  comt 
from  a  different  authority  from  this  court 

Judgment  reversed. 
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Dorset  v.  Jaokman. 

[1  SawBAar  k  &4Wlb,  a.] 

BaooTBtT  ov  PuBoaAn-MONZT.  —A  pnrohaser  of  nal  ««fcAto  oannot  reoovm 
back  tho  piirchase-money  in  an  action  for  money  had  and  noeiFed 
where  the  title  provee  defective,  nnlees  there  be  fraud  or  warranty. 

Wabbaiitt  ov  Titlb. — ^There  ia  a  distinction  between  the  sale  of  goods  and 
of  land  in  respect  of  a  warranty  titie^  which  is  implied  in  the  former,  bnt 
not  in  the  latter. 

Ebbob  to  common  pleas.  The  action  was  assympsU  for  money 
had  and  receiyed,  brought  by  the  defendant  in  error,  against 
Dorsey,  to  recover  the  amount  of  the  purchase-money  of  land. 
The  facts  are  set  forth  in  the  opinions. 

Caw^pbeU^  tot  the  plaintiff  in  error. 
MouiUain^  for  defendant. 

TtLomcAN,  C.  J.  This  is  an  action  for  money  had  and  reoeiYed, 
brought  by  Jackman,  the  plaintiff  below,  against  Dorsey,  the 
defendant,  who  had  sold  and  conveyed  to  the  plaintiff,  a  tract 
of  land,  without  warranty  of  any  kind.  The  plaintiff  had  paid 
the  purchase-money,  after  which,  apprehending  the  title  to  be 
defective^  and  having  made  a  second  purchase  from  the  person 
in  whom  he  supposed  the  true  title  to  be  vested,  he  brought 
this  action  to  recover  the  money  paid  on  the  bad  title.  The 
president  of  the  court  of  common  pleas  of  Washington  county, 
charged  the  juiy  in  favor  of  the  plaintiff,  whereupon  the  coun- 
sel for  the  defendant  excepted  to  his  opinion,  and  the  cause  has 
been  removed  to  this  court  by  writ  of  error. 

The  opinion  of  the  court  of  common  pleas  was  founded  upon 
this  principle:  that  the  action  for  money  had  and  received,  is  in 
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nature  of  a  bill  in  equity,  and  lies  in  all  oases  where  the  defend* 
ant  has  received  money,  which  he  cannot  in  good  conscience 
retain.  The  money  haying  been  paid  in  this  case  for  land,  to 
which  the  defendant  had  no  title,  the  consideration  of  the  pay- 
ment has  failed,  and  therefore  it  is  concluded  it  ought  to  be 
refunded. 

But  although  the  title  has  proved  defective,  it  does  not  foUow 
that  the  money  cannot  in  good  conscience  be  retained,  because 
it  may  have  been  the  intent  of  the  parties  that  the  purchaser 
should  run  the  risk  of  the  title.  Between  the  sale  of  goods  and 
of  lands  there  is  a  marked  distinction.  lu  the  former,  the  law 
implies  a  warranty,  but  not  in  the  latter.  This  distinction  is  of 
long  standing,  not  founded  on  au  arbitrary  rule,  but  existing  in 
the  nature  of  things.  With  regard  to  goods,  possession  is 
strong  evidence  of  title,  and  the  only  evidence  which  in  most 
cases  the  purchaser  can  obtain.  But  as  to  lands,  the  case  is 
altogether  di£Eerent,  because  the  title  depends  on  writings  only. 
Of  these  writings,  one  party  is  as  able  to  judge  as  the  other. 
The  construction  is  often  doubtful,  and  in  doubtful  cases  where 
the  purchaser  requires  no  warranty,  it  is  reasonable  that  the 
price  should  be  reduced  in  proportion  to  the  hazard.  When  it 
has  been  long  understood  that  no  warranty  is  implied  on  a 
sale  of  lands,  it  must  be  supposed  that  both  buyer  and 
seller  proceeded  on  that  understanding.  Consequently  the 
purchase-money  may  be  retained  with  good  conscience.  I  take 
for  granted  that  the  seller  has  practiced  no  fraud  or  deception. 
If  he  has,  the  case  is  altered,  and  the  purchaser  may  be  relieved 
on  other  grounds  than  failure  of  the  consideration.  That  the 
law  has  been  held  as  I  have  mentioned,  will  appear,  not  only 
from  the  opinion  of  elementary  writers,  but  from  adjudged 
cases,  both  at  law  and  in  equity,  and  I  know  of  no  adjudged 
case  of  good  authority  to  the  contrary. 

In  the  case  of  Lord  Butkhurst  v.  Fenner,  1  Bep.  1,  it  was  de- 
termined that  if  one  seised  in  fee  conveys  to  another  in  fee 
without  warranty,  and  without  mention  of  title  papers,  yet  the 
papers  pass  to  the  feoffee,  '*  because  he  is  to  defend  the  land 
at  his  peril,  it  is  therefore  reasonable  that  he  should  have  the 
papers  as  incident  to  the  land,  and  that  the  feoffor  should  not 
have  them,  because  he  can  receive  no  benefit  by  keeping  them, 
nor  sustain  damage  by  delivering  them."  In  Sergeant  Maynard's 
case,  2  Freem.  1,  the  sergeant  had  purchased  land  and  paid  his 
money,  but  a  common  recovery  being  necessary  to  complete 
the  title,  he  took  a  bond  from  the  seller,  conditioned  for  the 
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Buffering  of  the  recoveiy,  the  seller  tendered  the  reoovery,  but 
the  sergeant  haying  discovered  a  defect  in  the  title,  filed  a  bill 
in  equity  to  obtain  restitution  of  his  money,  but  the  court  de- 
creed against  him,  because  it  did  not  appear  that  the  seller  had 
been  guiliy  of  any  fraud.  In  1  Fonbl.,  863  to  866,  notes,  the 
eases  on  this  subject  are  collected,  and  the  law  laid  down  in 
the  same  manner.  In  Boyd  y.  Bofst^  tried  before  Chief  Justice 
McEean  and  Judge  Bush,  at  Easton,  June,  1786,  2  Dall.  91, 
it  is  said  that  the  rule  caveat  emptor  applies  only  to  real  estate. 
In  Cain  y.  Henderson,  2  Binn.  108,  it  was  decided  by  Ihis  court 
that  the  grantor  who  has  given  no  warranty  is  a  competent  wit- 
ness to  support  the  title  of  the  grantee.  This  I  take  to  be,  and 
always  to  have  been,  the  practice  in  all  the  courts  of  Pennefyl- 
Yania^  and  is  incompatible  with  the  principle  of  the  grantor 
beng  answerable  in  an  action  for  money  had  and  received. 
There  is  another  principle  upon  which  courts  of  equity  have 
given  relief  in  case  of  a  defect  in  the  title,  discovered  before 
payment  of  the  purchase-money.  Concerning  that  principle  I 
shall  say  nothing  at  present,  as  there  is  a  case  depending  be- 
fore us,  in  the  Lancaster  district,  in  which  it  will  be  necessary 
to  take  a  full  view  of  it.  Confining  myself,  then,  to  the  present 
case,  it  appears  to  me  that  to  support  the  action  would  be  to 
introduce  a  dangerous  innovation  tending  to  disturb  what  has 
long  been  considered  as  settled.  I  am,  therefore,  of  opinion 
that  the  judgment  should  be  reversed,  and  a  venire  faoiaa  de 
novo  awarded. 

YBA.TBS,  J.  The  exception  taken  on  the  first  argument  to  the 
judgment  in  this  cause,  that  it  was  rendered  for  a  larger  sum 
in  damages  than  the  plaintiff  below  had  complained  of  in  his 
declaration,  would  have  been  insurmountable,  unless  the  error 
had  been  waived.  The  application  for  a  remittUur  should  have 
been  in  the  court  below.  We  axe  bound  to  proceed  upon  the 
judgment  as  we  find  it. 

The  error  now  relied  upon,  is,  that  in  no  form  of  action  what- 
soever could  the  consideration-money  paid  for  this  tract  of  de- 
preciation land  be  recovered  back,  the  vendor  having  been  guiliy 
of  no  fraud,  and  having  assigned  the  commissioner's  deed  with- 
out any  covenants  on  his  part  respecting  the  goodness  of  tiUe 
or  warranty.  The  question  before  us  is  of  great  moment  to  the 
peace  and  tranquillity  of  society.  On  the  part  of  the  defendant 
in  error,  it  has  been  warmly  contended  that  a  warranty  must 
be  tacitly  implied,  as  well  from  the  nature  of  the  case  as  the 
terms  of  the  original  contract,  whereby  Dorsey  agreed  to  sell 
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and  convey  to  Jabkman  lot  No.  122  in  Kicholaon's  district  of  de» 
pxeoiation  land,  containing  three  hundred  and  eight  acres^  at 
two  dollars  per  acre,  the  same  having  been  a  fall  and  adequate 
price  therefor;  that  it  would  be  against  good  conscience  and 
eqnity  for  a  man  to  retain  money  which  he  had  receiTcd  for  a 
defective  title^  and  that  cases  are  to  be  found  in  the  books  which 
would  justify  a  recovery  under  droumstanoes  similar  to  the 
present. 

It  cannot  be  denied  that  there  are  many  words,  from  the  use 
whereof  the  law  will  imply  a  warranty  in  a  deed,  such  as  give 
and  grant:  Co.  lit  804  (a)  Exchange;  4  Co.  121.  But  I  have 
met  with  no  authority,  either  ancient  or  modem,  which  assigns 
that  legal  effect  to  the  expressions,  sell  and  convey.  It  is  ob- 
vious that  the  words  grant,  bargain  and  sell,  are  at  least  as 
strong  as  those  used  in  the  original  instrument  subscribed  fay 
Dorsey  when  the  terms  of  the  sixth  section  of  "  the  act  for  ac- 
knowledging and  recording  of  deeds'^  passed  in  1716  are  taken 
into  consideration,  and  yet  the  unanimous  opinion  of  the  mem« 
bers  of  this  court  in  CfratB  v.  IhoaU,  2  Binn.  98,  after  much  de- 
liberation, was,  that  they  amotUited  only  to  a  special  warran^. 
The  like  decision  was  given  in  Caine  v.  Hendencm,  Id.  108.  It 
would  be  a  gross  inconsistency  in  us  now  to  assert  that  the 
words  sell  and  convey  are  a  tacit  warranty  in  the  transfer  of 
lands.  A  similar  question  was  determined  in  the  same  way  in 
the  supreme  court  of  New  York,  on  the  legal  effect  of  the  words 
grant,  bargain,  sell,  alien  and  confirm,  at  common  law,  when 
inserted  in  a  deed  conveying  a  fee-simple  estate:  Froti  v.  Bay* 
mmd,  2  Caines,  188  [2  Am.  Dec.  228].  Dr.  Woodison,  in  his 
lectures,  vol.  2,  p.  415,  in  speaking  of  the  transfer  of  personal 
property,  has  said  that  a  fair  price  implies  a  warranty,  and  that 
one  is  not  supposed  to  part  with  his  money  without  expecting 
an  adequate  compensation;  but  I  am  yet  to  leam  that  this  doc- 
trine has  been  applied  to  the  sale  of  lands,  where  a  deed  has 
been  given  and  possession  taken  under  it.  Indeed,  the  principle 
even  to  personal  property,  when  transferred,  came  before  the 
supreme  court  of  New  York  in  Seiaas  v.  Woods,  2  Caines,  48 
[2  Am.  Dec.  215],  in  an  action  on  the  case  for  selling  peachimi 
wood  for  brazilletto— the  former  worth  hardly  anything,  the 
latter  of  considerable  value.  It  was  then  determined,  upon  a 
full  review  of  the  case,  that  if,  upon  a  sale  of  goods,  there  be 
neither  a  warranty  nor  deceit,  the  purchaser  buys  at  his  peril, 
and  that  there  is  no  instance  in  the  English  law  of  a  oontraiy 
rule  being  laid  down. 
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As  to  the  honeBty  and  equity  of  Jackman's  case^  it  is  oertain 
that,  aoooiding  to  the  civil  law,  the  seller  of  either  real  or  per- 
aonal  property  was  obliged  to  inform  the  buyer  of  all  the  de- 
fects of  the  subject  of  the  contracty  and  was  responsible  to  him 
for  any  latent  defect,  though  not  known  at  the  time  of  sale. 
But  the  United  States  of  America  in  general,  and  this  state  in 
particular,  have  repudiated  that  system.  We  claim  as  our  birth- 
right  the  common  law  of  England,  which,  in  the  language  of 
Ijord  Hobart,  like  a  nursing  father  makes  void  only  that  part 
where  the  fault  is,  but  preserves  the  rest:  1  Mod.  85.  It  has 
great  regard  to  the  usage  and  practice  of  the  people,  being 
nothing  else  but  common  usage,  with  which  it  complies  and 
alters  with  the  exigency  of  affairs:  2  Mod.  288.  It  does  not 
adopt  a  rigid  rule  of  morals,  illnsuited  to  the  state  of  society 
and  the  usual  intercourse  of  mankind.  It  happily  reconcileB 
the  claims  of  conyenience  with  the  duties  of  good  faith,  by  re- 
quiring the  purchaser  to  apply  his  attention  to  those  particulars 
which  may  be  supposed  within  the  reach  of  his  observation  and 
judgment,  and  the  vendor  to  communicate  those  particulars  and 
defects  which  cannot  be  supposed  to  be  immediately  within  the 
reach  of  such  attention,  and  even  against  his  want  of  vigilance 
the  purchaser  may  provide,  by  requiring  the  vendor  expressly 
to  warrant  the  property  sold:  2  Caines,  66.  Our  decision  must 
be  governed  by  this  common  law  in  all  cases  wherein  it  may  be 
applicable  to  our  local  situation,  and  where  it  has  not  been 
altered  by  the  municipal  acts  of  the  legislature.  We  are  not  at 
liberty  to  remove  the  settled  landmarks  of  property,  although 
individually  we  may  be  dissatisfied  with  the  policy  of  particular 
parts  of  the  i^stem  or  their  abstract  justice,  when  applied  to 
spedal  cases,  which  may  forcibly  strike  our  minds. 

I  proceed  to  consider  the  authorities  which  have  been  cited 
and  relied  upon  by  the  defendant  in  error.  I  have  already  re- 
marked on  the  position  of  Dr.  Wooddeson  that  a  fair  price  im- 
plies a  warranty.  Seixas  v.  Woods  fully  shows  that  it  is  not 
authorized  by  any  judicial  decision.  D*  Utrecht  v.  Mdchior^  1 
Dall.  428,  was  determined  upon  the  ground  of  fraud  and  impo- 
sition. No  lands  could  be  found  upon  which  the  conveyance 
could  operate,  and  the  authority  of  the  case  itself  has  been  much 
questioned  in  the  supreme  court  of  New  York.  Mbaes  v.  Mac- 
ferlan  has  been  impaired  by  the  late  decisions.  The  suit  for 
money  had  and  received  was  a  favorite  action  of  Lord  Mansfield, 
but  it  has  been  stretcLoa  too  far.  The  doctrine  is  too  broad^.y 
laid  down  when  it  asserts,  that  wherever  one  man  has  money 
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which  aootlier  ought  to  have,  the  latter  may  sustain  a  suit 
therefor,  or  that  wherever  a  man  has  an  equitable  olaim  he  has 
also  a  legal  action.  It  is  not  universally  true,  that  money  can 
be  recovered  back  when,  by  the  ties  of  natural  justice  and 
equity,  it  ought  not  to  be  retained,  and  an  instance  is  put  by 
Lord  Mansfield,  in  this  very  case,  when  he  says,  *'itis  most 
clear  that  the  merits  of  a  judgment  can  never  be  overhauled  by 
an  original  suit,  either  at  law  or  in  equity:"  2  Burr.  1009.  It  is 
not  difficult  to  conceive  that  a  judgment  may  have  been  ren- 
dered in  a  personal  action,  where  injustice  has  been  done,  from 
the  merits  of  the  cause  not  being  fully  before  the  court,  and  the 
money  paid  thereon.  What  mode  of  redress  does  the  wisdom 
of  the  law  furnish  on  the  occurrence  of  such  an  event  ? 

Bingham  v.  Bingham,  1  Yes.  126,  was  grounded  on  the  plain 
mistake  of  the  party  who  purchased  of  another  his  own  lands 
ignorantly;  and  fell  properly  within  the  jurisdiction  of  a  court 
of  equity.  The  Anonymous  case^  in  2  Cha.  Cas.  19,  is  the 
strongest  which  has  been  cited  for  the  defendant  in  error.  The 
Lord  Chancellor  Finch  relieved  the  complaint  from  the  payment 
of  the  purchase-money,  on  an  eviction  of  the  lands  by  title  para- 
mount, although  the  vendor  had  covenanted  only  for  himself 
and  those  claiming  under  him.  The  reporter  has  questioned 
the  correctness  of  the  decree,  and  whoever  carefully  reads  the 
note  in  1  Fonbl.  861,  will  be  satisfied  that  it  leads  to  the  most 
serious  inconveniences,  by  opening  contracts  at  any  distance  of 
time,  however  guarded  and  bounded  they  maybe  in  their  terms. 
Sugden,  in  his  Law  of  Vendors  and  Purchasers,  has  made  some 
very  pertinent  remarks  on  this  case,  p.  816,  816. 

Upon  the  other  hand,  we  have  express  adjudications  in  our 
books  that  the  rule  of  caveat  emptor  strictly  applies  to  the  pur- 
chase of  lands,  and  that  the  consideration  money  cannot  be  re- 
covered back  after  a  deed  executed,  unless  in  cases  of  fraud, 
where  some  covenant  inserted  in  the  deed  has  been  broken. 
The  purchaser  has  it  in  his  power  to  protect  himself  by  proper 
covenants,  and  there  is  no  reason  why  the  law  should  provide 
to  him  a  remedy,  where  he  has  himself  been  wholly  inattentive 
and  negligent  in  this  particular:  BohoeU  v.  Vaughan^  Cro.  Jac. 
197;  Medina  v.  Staughton,  1  Salk.  211.  I  feel  myself  almost  at 
liberty  to  cite  the  strong  case  of  Bree  v.  HoJbeck^  Doug.  630 
(654),  which  has  been  more  than  once  sanctioned  by  this  court, 
and  must,  therefore,  be  considered  as  evidence  of  the  law  of 
this  state.  It  was  there  resolved  that  a  suit  would  not  lie  to 
recover  back  a  sum  of  money  paid  in  consideration  of  the  assign- 
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ment  of  a  marigBgo,  although  it  turned  out  to  be  a  mere  for- 
gery. It  was  inoumbent  on  the  purchaser  to  look  to  the  good- 
ness of  it.  All  the  modem  elementary  writers  have  adopted 
the  principles  of  this  decision,  and  every  prudent  man  convers- 
ant in  land»  regulates  his  conduct  thereby.  It,  therefore, 
follows  that  however  reasonable  it  may  appear  to  us,  that  a  man 
who  conveys  lands  for  an  adequate  consideration,  without  any 
special  covenants  in  his  deed,  diould  be  held  bound  to  render 
compensation  where  the  title  proves  defective,  yet  as  the  law  is 
dearly  otherwise,  we  are  bound  to  acquiesce  in  its  provisions. 
Let  it  be  understood  that  my  opinion  goes  no  further  than  to 
the  case  immediately  before  the  court,  where  the  considera- 
tion money  has  been  paid  by  the  vendee,  and  he  seeks  to  re- 
cover it  back  upon  the  title  of  the  lands  sold  proving  defective, 
without  having  apt  covenants  inserted  in  his  deed  for  his  secur- 
ity, and  where  no  fraud  can  be  ascribed  to  the  vendor.  The 
question  appears  to  me  very  different  under  the  uniform  usage 
«nd  practice  of  Pennsylvania,  where  the  vendor  seeks  to  com- 
pel the  payment  of  tJie  money  by  a  suit  upon  his  bond,  although 
there  is  no  covenant  in  the  deed  as  to  the  title.  That  case  has 
occurred  in  the  Lancaster  district  at  the  last  term,  on  a  writ  of 
«rror  to  Schuylkill  county  between  Stemhouser  v.  TFtdnan,  haa 
been  fully  argued,  and  is  now  8ufr  judice.  *'  Sufficient  unto  the 
day  is  the  evil  thereof."  I  am  now  of  opinion  that  the  judg- 
ment of  the  court  below  be  reversed,  and  a  new  trial  awarded. 

BB4CKBHBiDeB,  J. ,  delivered  a  concurring  opinion. 

Judgment  reversed. 


Watson  v.  Bioren. 

It  fltiOTinr  k  Bawio,  9Sr.] 

Rmsr  ov  WAT.^Where  Umd  ii  granted  with  a  right  of  way,  that  ri^t  ia 
appfartenaot  to  every  part  of  the  land  thereafter  granted,  no  matter  how 
unall. 

AonoH  on  the  case  for  disturbing  the  plaintiff  in  his  right  of 
way,  and  for  stopping  his  water-course.  By  deed,  one  Qt>rdon 
and  wife  conveyed  to  the  plaintiff  a  lot  on  the  south  side  of 
Chestnut  street,  containing  ten  feet  in  front  on  that  street,  and 
running  back  seventy-five  feet  to  a  three-feet-vnde  alley  which 
leads  into  Orphan's  court  or  Carter's  alley,  with  free  and  unin- 
terrupted ingress,  etc.,  in  common  with  the  ovmers  and  ocou* 
piers  of  the  lots  adjoining  the  same,  and  of  a  water-course  over 
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and  along  the  said  thiee-feetrwide  alley,  from  the  piemiaes  U> 
Orphan's  court.  Th^'  plaintiff  conTejed  to  one  Conyers  all  the 
said  lot,  except  a  small  piece  three  feet  wide  by  thirteen  feet 
long,  at  the  south-west  comer  of  the  lot,  adjoining  the  alley. 
Conyers  sold  this  lot  to  the  defendant,  who  was  owner  of  the 
adjoining  ground  on  the  east,  and  of  the  alley.  The  house  and 
lot  adjoining  the  first-mentioned  lot  on  the  west,  also  belonged 
to  the  plaintiff,  as  well  as  other  property  adjacent.  The 
plaintiff  had  access  from  all  the  lots  to  the  alley  in  question. 
A  verdict  was  found  for  the  plaintiff  subject  to  tiie  opinion  of 
the  court.  Two  questions  were  presented:  1.  Whether  the 
plaintiff,  notwithstanding  he  had  parted  with  the  whole  of  the 
lot  in  which  the  alley  was  appurtenant,  except  the  small  piece 
of  ground  above  described,  retained  the  privilege  of  the  said 
alley?  2.  Whether  the  plaintiff  had  a  right  of  way  through 
the  alley  to  his  other  lots  ? 

Binney^  for  plaintiff,  maintained  that  the  defendant  was 
estopped  to  deny  the  plaintiff's  right  of  way,  because  he  had 
accepted  a  deed  from  Oonyers,  when  he  knew  that  the  plaintiffs 
object  in  retaining  part  of  the  lot  to  which  the  alley  was  ap- 
purtenant, was  to  secure  a  passage  through  the  alley  to  all  his 
lots  in  that  neighborhood:  10  Yin.  478,  W.  pi.  8;  Id.  A.  A.  pi. 
6;  Id.  485,  B.  A.  pi.  15;  1  Salk.  276;  Palmer  v.  Eleens,  2  Ld. 
Baym.  1551. 

Levy,  contra^  cited  8  Bl.  Com.  218,  241;  1  Lutw.  Ill,  119;  1 
Mod.  190,  191;  2  Bl.  Com.  826;  8  Wils.  284;  1  Sannd.  823; 
Lawton  v.  Ward,  1  Ld.  Baym.  75. 

TiLGHMAN,  C.  J.,  after  having  stated  the  different  deeds,  pro- 
ceeded as  follows:  The  defendant,  who  is  proprietor  of  the  alley, 
contends  that  the  plaintiff  has  no  right  to  the  use  of  it,  because 
he  has  parted  with  all  the  lot  to  which  the  right  of  way  was  ap- 
purtenant, except  the  small  piece  last  mentioned.  It  may  be 
remarked  in  the  outset,  that  at  all  events  the  plaintiff  must 
recover  in  this  action,  because  the  defendant  has  obstructed  the 
water-course,  and  no  argument  whatever  has  been  urged  to 
show  that  the  right  to  the  water-course  is  lost  by  selling  part  of 
the  lot.  As  to  the  right  of  way,  the  argument  is  that  iJie  deed 
should  be  construed  according  to  the  intent  of  the  parties,  and 
that  it  must  have  been  supposed  by  the  grantor  that  this  small 
lot  conveyed  by  Gordon  to  the  plaintiff,  only  ten  feet  wide» 
would  have  been  always  occupied  by  one  person;  therefore  the* 
eutting  it  up  into  several  parcels,  and  giving  a  right  of 
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to  Beveral  persons,  will  subject  the  grantor,  and  those  claiming 
under  him  to  greater  inconTenience  than  was  contemplated. 
But  we  are  to  judge  of  the  intentions  by  the  words  of  the  deed. 
When  land  is  conyejed  with  a  right  to  the  grantee,  his  heirs 
and  assigns,  to  pass  over  other  land,  the  right  is  appurtenant  to 
all  and  every  part  of  the  land  so  conveyed,  and  consequently 
every  person  to  whom  any  part  is  conveyed  is  to  enjoy  the  right 
of  passage.  It  must  not  be  supposed  that  either  party  was 
ignorant  that  the  grantee  had  a  right  to  alien  a  part,  nor  that  it 
was  the  intention,  unless  clearly  expressed,  that  by  such  aliena- 
tion the  right  of  way  should  be  extinguished.  Now  if  the  de- 
fendant's argument  is  just,  the  right  of  way  is  totally  extin- 
guished by  an  alienation  of  a  part  of  the  premises,  because  it 
cannot  be  said  that  the  owner  of  one  part  has  better  right  than 
the  owner  of  the  other,  consequently,  as  both  cannot  have  the 
right,  the  whole  is  gone. 

We  must  decide  this  case  on  general  principles.  The  same 
law  that  is  applied  to  a  lot  of  ten  feet  wide  must  be  applied  to 
one  of  the  width  of  an  hundred  feet.  And  it  is  obvious  that 
such  a  principle  cannot  prevail  in  a  dty  without  intolerable 
grievance,  because  it  would  force  every  person  who  has  a  right 
of  way  to  preserve  his  property  entire,  in  order  to  preserve  his 
passage.  Generally  speaking,  covenants  that  run  with  the  land 
extend  to  assignees  of  every  part  of  the  land.  This  is  the  case 
with  covenants  to  warrants,  etc.,  although  by  multiplying  the 
assignees  the  actions  against  the  covenantor  may  be  multiplied. 
The  defendant  has  produced  no  authorities  distinguishing  this 
case  from  the  general  principle.  I  am  therefore  of  opinion  that 
the  plaintiff  was  entitled  to  the  use  of  the  alley  in  question,  as 
appurtenant  to  the  ground  retained  by  him.  But  the  plaintiff 
has  another  claim — ^he  has  another  house  and  lot  on  Chestnut 
street,  lying  to  the  west  of  and  adjoining  the  ten-feet-wide  lot 
conveyed  by  Gordon,  and  having  purchased  several  contiguous 
parcels  of  ground,  so  as  to  bring  him  in  contact  with  the  piece 
of  three  feet  by  thirteen,  he  supposes  that  he  may,  by  passing 
from  piece  to  piece  of  his  own  property,  obtain  the  use  of  the 
alley  in  question  for  himself  and  his  family,  living  in  the  last- 
mentioned  house  on  Chestnut  street.  I  do  not  think  that  the 
facts  stated  in  the  record  make  it  proper  to  decide  that  point  at 
present.  But  this  I  will  say,  that  it  is  a  question  very  different 
from  the  one  now  decided,  and  that  it  will  require  strong  argu- 
ments to  prove  that  a  way  appurtenant  to  one  piece  of  ground 
ean  by  any  contrivance  be  made  subservient  to  a  passage  to  and 
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from  another  piece  of  land.  On  the  whole,  I  am  of  opinion  thai 
judgment  should  be  entered  for  the  plaintiff. 

Ybates,  J.y  stated  the  several  con veyanoes,  and  then  proceeded: 
By  these  different  conyeyanoes  it  is  perfectly  clear,  that  the 
privilege  of  the  alley  leading  to  Orphan's  court,  granted  to  the 
defendant  is  subject  to  the  right  of  passage  through  the  same  of 
the  owners  and  occupiers  of  the  adjacent  lots,  and  consequently 
by  the  acceptance  of  the  deeds,  he  is  estopped  from  denying 
that  right  to  them.  This  is  abundantly  shown  by  the  cases 
cited  on  the  argument. 

But  further,  Gordon,  who  owned  the  whole  of  the  lots  to 
which  the  privilege  of  this  alley  was  incident,  by  his  deed  of  the 
eighteenth  of  December,  1805,  conveyed  a  lot  adjoining  thereto, 
with  the  full  privilege  of  the  alley,  and  a  water-course  therein, 
to  the  plaintiff  Watson,  and  when  Watson  afterwards  made  his 
conveyance  to  the  aforesaid  Conyers,  as  I  have  before  stated,  he 
excepted  thereout  a  small  portion  of  the  ground  adjacent  to  the 
alley.  Now  the  settled  rule  and  usage  of  the  city  being,  that 
every  fraction  of  a  lot  of  ground  to  which  a  privilege  is  incident, 
legally  participates  in  all  the  rights  originally  belonging  to  the 
whole  lot,  unless  he  thereby  violates  the  rights  of  others  by  a 
trespass,  or  unless  it  be  otherwise  modified  by  special  agreement, 
it  follows  as  a  matter  of  course,  that  the  plaintiff  ia  entitled  to 
judgment  on  the  verdict  for  the  illegal  acts  of  the  defendant  in 
obstructing  his  right  of  passage  through  the  allqr»  and  of  the 
water-course  therein. 

BaAOKSNBiDax,  J.,  concurred. 

Judgment  for  the  plaintiff. 


Barton  v.  Baexr. 

[1  Brnmamuttk  Bawls,  8M.] 

KozBoa  nf  cask  ov  IxraoLVXNcr. — ^Dae  notice  of  nan-payment  is  not 

becKoee  the  maker  of  a  note  was  inaolvent  when  the  note  was  made  and 
indoraed,  and  alao  when  it  fell  due,  althongh  the  fact  was  known  to  tht 
indoner. 

NoncB,  WHEN  UmrxciaaABr. — ^Bot  if  the  indoner  has  reoeived  from  the 
maker  a  general  alignment  of  hia  estate  and  effwti,  notice  ia  not  thn 


AssHMPsiT  by  the  plaintiff  as  indorsee  of  a  note^  againBt  the 
indorser.  The  facts  appear  from  the  opinion.  A  verdict  was 
f onnd  for  the  plaintiff,  and  a  motion  was  made  for  a  new  triaL 
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PiUps,  in  sappoxi. 

Ibd,  contra* 

TwsBMAX,  0.  J.  The  olqeofcion  (o  the  rexdiot  in  the  case  is, 
that  dne  notioe  of  non-payment  bj  the  maker  of  the  note,  on 
which  the  action  is  founded,  was  not  given  to  the  defendant 
who  was  the  indorser.  It  is  confessed  that  due  notice  was  not 
given;  but  the  plaintiff  contends,  that  under  the  circumstances 
of  the  case,  notice  was  not  necessaiy.  The  circumstance  prin- 
cipally relied  on  at  the  trial,  and  on  which  the  plaintiff  had  the 
charge  of  the  court  in  his  favor  is,  that  at  the  time  when  the 
note  was  made  and  indorsed,  and  also  at  the  time  when  it  fell 
due,  it  was  known  to  the  defendant  that  James  Brown  &  Co. 
were  insolvent.  If  the  case  rested  solely  on  this  objection,  I 
should  be  for  granting  a  new  trial,  because  the  cases  cited  by 
the  plaintiff  of  De  Berdt  v.  AMnson,  2  H.  Bl.  336;  and  Comay 
V.  Da  Costa,  1  Esp.  802,  have  been'  overruled  in  NicJ^lson  v. 
QouihU,  2  H.  Bl.  609;  and  EidaHe  v.  Sowerby,  11  East,  lU. 
The  case  of  Jackson  v.  Richards,  2  Caines,  843,  agrees  with  the 
law  as  settled  by  the  last  English  cases.  But  I  do  not  rest  my 
opinion  solely  upon  the  authority  of  these  cases.  The  reason 
of  the  thing  demonstrates  that  the  insolvency  of  the  maker  of 
a  note,  though  known  to  the  indorser,  ought  not  to  discharge 
the  holder  from  giving  notice.  There  are  various  degrees  of 
insolvency  and  it  rarely  happens  that  a  man  is  totally  insolvent. 
So  that  there  is  a  chance  of  getting  something  by  an  applica* 
tion  to  ihe  debtor.  Besides,  if  a  man  has  nothiug  of  his  own 
he  may  have  friends  who,  to  relieve  him  from  pressure,  will  do 
Bomotiiing  for  him.  The  indorser  therefore  has  a  chance  of 
securing  himself  at  least  in  part.  The  only  reason  that  can  be 
assigned  for  insolvency  taking  away  the  necessity  of  notioe,  is 
that  notice  could  be  of  no  use  to  the  indorser.  But  it  is  almost 
impossible  to  prove  that  it  might  not  have  been  of  use.  There* 
fore  it  is  necessary.  There  is  another  circumstance  in  this  case, 
however,  operating  powerfully  in  favor  of  the  plaintiff.  The 
house  of  James  Brown  &  Co.  consisted  of  James  Brown  and 
Armat  Brown.  When  the  note  fell  due  James  Brown  was  in 
Europe  and  Armat  Brown  in  this  city.  A  few  months  before  it 
was  due,  the  defendant  received  from  Armat  Brown  an  assign- 
ment of  his  whole  estate,  for  the  purpose,  among  other  things, 
of  indemnifying  him  against  his  indorsements  on  account  of 
James  Brown  &  Co.  Now,  by  the  taking  of  this  assignment,  it 
is  not  unreasonable  to  presume  that  the  defendant  took  upon 
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fiTmoolf  the  payment  of  the  indoised  notes,  eBpedally  as  when 
he  did  receive  notice,  ten  days  after  the  note  fell  due,  although 
he  knew  and  remarked  that  it  was  out  of  time,  he  did  not  deny 
his  responsibility,  but  said  that  his  ability  to  pay  would  depend 
0n  the  arrival  of  a  vessel.  I  agree  therefore  with  Bond  v.  Farn* 
ham,  6  Mass.  170  [4  Am.  Deo.  47],  where  it  was  held  that  in 
such  a  case  the  indorser  dispenses  with  notice.  Inasmuch  then 
as  it  appears  upon  the  whole  of  this  case,  that  notice  of  non- 
payment was  not  necessary,  no  injustice  has  been  done  by  the 
verdict,  and  therefore  a  new  trial  ought  not  to  be  granted. 

.  Yaxbs,  J.  I  have  no  hesitation  in  admitting  that  my  chaige 
to  the  juiy,  in  the  particular  of  notice  to  the  defendant  of  the 
non-payment  of  the  note  by  the  drawers,  does  not  accord  with 
the  most  modem  authorities.  I  considered  the  cases  of  De 
Berdt  v.  Aihinson,  in  1794,  2  H.  Bl.  836;  and  of  Camay  v.  Da 
Oosla,  in  1795, 1  Esp.  802,  under  circumstances  very  similar  to 
those  disclosed  in  evidence  on  the  trial,  as  dedsive  of  the  ques- 
tion of  notice,  and  that  according  to  the  expression  of  Buller, 
J.,  in  the  first  case,  the  general  rule  as  to  notice  was  only  ap- 
plicable to  fair  transactions,  where  the  note  had  been  given  for 
value  in  the  ordinary  course  of  trade. 

The  justice  of  the  case  in  favor  of  the  plaintiff  struck  my 
mind  forcibly;  and  I  thought  NichoUon  v.  ChuihU,  in  1796,  2 
B.  Bl.  609;  and  Jackson  v.  Bicharda,  in  1806,  2  Caines,  848, 
might  be  admitted  to  be  law,  without  overthrowing  the  two 
former  decisions.  In  the  first  of  them,  2  H.  Bl.  610,  it  is  stated 
that  if  the  note  had  been  presented  when  it  became  due,  it 
would  have  been  paid,  as  Burton,  a  prior  indorser,  had  lodged 
a  sufficient  sum  of  money  in  the  defendant's  hands  for  that  pur- 
pose, but  which  he  paid  away  when  he  found  the  note  did  not 
come  to  him  as  he  expected.  It  appeared  to  me  veiy  singular 
that  although  Eyre,  chief  justice,  and  Heath  and  Booke,  jus- 
tices, sat  in  the  common  pleas,  and  decided  both  cases,  the  de- 
cision in  DeBerdt  v.  Atleinaon  was  not  cited  nor  adverted  to  in 
Nicholson  v.  OouihU,  if  it  established  a  different  principle,  either 
by  the  court  or  counsel,  although  nineteen  months  only  had  in« 
tervened.  I  was  led  to  remark  on  the  trial,  that  Chitty,  who  is 
generally  deemed  a  very  correct  compiler,  in  his  treatise  on 
Bills  and  Notes,  p.  87,  1  Lond.  Ed.,  lays  down  the  broad  prop- 
osition, that  the  payee  of  a  note  indorsing  it  to  give  it  currency, 
and  knowing  the  insolvency  of  the  maker  at  the  time,  cannot 
insist  on  the  want  of  notice  as  a  defense;  and  yet,  though  ha 
eites  Mchoiaon  v.  OoujOiiU  in  the  following  page,  he  does  not 
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ooDsider  it  as  effeotmg  any  change  in  the  oommercial  law  before 
asserted.  In  the  New  York  case,  2  Games,  843,  notice  was 
given  to  the  indorser  of  non-jmyment  by  the  drawer,  prior  to 
Any  demand  upon  the  drawer;  and,  consequently,  the  notice 
was  null,  as  the  drawer  was  not  in  default  when  he  received 
notice. 

I  placed  too  much  reliance  on  the  circumstances  detailed  in 
the  cases  of  1794  and  1796,  without  sufficiently  attending  to  the 
reasoning  of  the  court  therein,  which  is  contradicted  in  the 
later  cases.  Eddaile  v.  Sowerby,  in  1809, 11  East,  117,  was  not 
<sited  on  the  trial;  but  it  is  held  therein  by  the  whole  court, 
that  Nickohon  v.  OovJthU  is  so  decisive  an  authority  on  this  sub- 
ject, that  the  court  could  not  again  enter  into  the  discussion  of 
the  doctrine.  It  seems  now  settled,  that  notwithstanding  it 
rounds  harsh  that  a  known  bankruptcy  should  not  be  equiva- 
lent to  a  demand  or  notice,  the  rule  as  to  both  is  too  strong  to 
be  dispensed  with.  At  the  same  time,  I  cannot  see  how  the 
'defendant  can  get  over  the  late  case  of  Bond  v.  Farnham^  in 
1809,  6  Mass.  170  [4  Am.  Dec.  47].  In  this  instance,  James 
Brown,  one  of  the  partners  in  the  firm,  when  the  note  fell  due 
on  the  fifth  June,  1812,  was  in  Europe,  and  had  been  thdra 
.some  time  before.  Armat  Brown,  the  only  resident  partner  in 
America,  had  assigned  all  his  real  and  personal  estate  to  the 
defendant,  to  indemnify  him  for  his  advances  and  indorsements. 
Against  neither  could  any  e£Fective  measures  be  pursued  with- 
in the  period  of  imputed  delay.  In  the  language  of  Chief  Jus* 
tice  Parsons,  ''  any  demand  by  the  defendant  would  be  fruit- 
less, as  he  had  secured  all  the  property  the  drawer  on  the  spot 
bad,  for  the  express  purpose  of  keeping  him  harmless.''  The 
reason  of  the  rale  as  to  notice  must  wholly  fail,  under  such  cir- 
•cumstances.  On  this  last  ground,  I  am  of  opinion  that  judg- 
ment be  rendered  for  the  plaintiff  on  the  verdict. 

Bbaokshsedgb,  J.,  gave  no  written  opinion,  but  said  that  the 
leaning  of  his  mind  was  that  notice  was  necessazy. 

New  trial  refused. 


In  a  note  to  Bcmi  v.  AmAam,  4  Atn.  Deo.  47,  the  dootrine  of  this  OMe  ii 
•diioiuwd.  The  OMe  it  reported  in  Bedfield  and  Bigelow'e  T.— ii^ag  GMee  os 
Sille,  etoL  See  KiidtU  v.  ibrd,  6  Am.  Deo.  669,  where  a  diibrent  dootriM^ 
regarding  notice  in  one  of  ineolveaoy,  it  held  in  South  Carolina 
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Christ  v.  Diffenbaoh. 

[1  Bamamun  h  Bawli.  4M.] 

Pabol  Evxdxkgb  or  Ootbnaut  Omitted.— Ptool  evidcnoo  may  be  offend 
by  a  lessee  showing  that  at  the  tixne  a  written  lease  was  ezaonted,  the 
lessor  agreed  to  perform  and  insert  a  certain  covenant^  whidh  was  omit- 
ted in  the  lease. 

BviDKVCX  or  Fraud  and  Mibtakb.— It  is  well  settled  that  parol  evidsnoa 
is  admissible  in  cases  of  frand,  and  of  plain  mistake  in  drawing  a  writing 

Ebbob  to  the  oommon  pleas,  where  Christ  brought  replevia 
for  goods  distrained  for  a  year's  rent.  Issue  was  joined  on  the 
plea  of  no  rent  due.  A  lease  was  given  in  evidence  by  the  de« 
fendantSy  executed  by  them  on  one  part,  and  the  plaintiff,  for  a 
mill  and  certain  land,  at  a  rent  of  four  hundred  and  twenty  dol* 
lars.  The  plaintiff  offered  to  give  evidence  that  at  the  time  it 
was  verbally  agreed  between  him  and  the  lessors  that  the  latter 
should  have  the  race  of  the  mill  dug  deeper,  and  that  this  waa 
to  form  one.  of  the  covenants  in  the  lease.  On  the  defendants 
assuring  him  that  this  should  be  done,  the  lease  was  executed. 
The  plaintiff  alleged  the  non-performance  of  this  covenant,  and 
in  consequence  thereof  he  had  sustained  damages  more  than 
the  rent  in  arrear.  The  evidence  was  rejected,  and  a  bill  of 
exceptions  taken. 

m 

Fisher^  for  the  plaintiff  in  error. 
Oodvnn,  contra. 

TzLOHHAN,  C.  J.  John  Christ,  the  plaintiff  in  error,  rented  a 
mill  and  land  of  the  defendants  in  error.  The  lease  was  in 
writing;  and  the  question  is,  whether  the  parol  evidence  men- 
tioned in  the  bill  of  exceptions  was  receivable?  I  am  not  for 
carrying  parol  evidence  farther  than  is  warranted  by  decisions 
which  are  binding  on  this  court;  but  it  is  too  late  now  to  con- 
sider whether  more  good  or  harm  has  resulted  from  the  admis- 
sion of  such  evidence,  in  any  case  of  writing.  Without  citing 
cases,  or  undertaking  to  enumerate  all  the  exceptions  to  the 
general  rule,  it  may  be  laid  down  as  settled  law,  that  parol 
evidence  is  admissible  in  cases  of  fraud,  and  of  plain  mistake  in 
drawing  a  writing.  The  evidence  offered  in  the  present  case 
went  directly  to  establish  a  fraud.  A  certain  rent  had  been 
agreed  upon  between  the  lessors  and  lessee,  on  an  understand- 
ing that  the  lessors  were  to  widen  and  deepen  the  tail-race  of 
the  mill,  at  their  own  expense.  While  the  writings  were  draw- 
ing, the  parties  went  to  view  the  mill.    When  they  came  back 
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and  were  about  to  exeoate  them,  the  leaeee  peroeived  that  the 
clause  Teepeotiiig  the  tail-ntoe  was  omitted.  He  objected  to 
mgning,  but  was  induced  to  it,  by  the  lessors'  promise  that  they 
would  do  what  had  been  agreed  upon,  in  the  months  of  June, 
July  or  August,  next  ensuing.  Trusting  to  this,  he  executed 
the  lease,  and  now  the  lessors  say  that  they  find  nothing  of  the 
tail-race  in  the  writing,  and  to  that  only  they  look.  This  is  the 
case  which  the  plaintiff  offered  to  prove,  and  if  established, 
was  he  not  tricked  into  the  execution  of  the  lease  ?  Or  would 
such  conduct  be  anything  more  or  less  than  a  downright  fraud, 
on  the  part  of  the  defendants?  Whether  the  plaintiff  could 
have  made  good  his  assertion,  is  not  now  to  be  inquired  of;  but 
undoubtedly  he  should  have  been  allowed  an  opportunity  of 
doing  it.  I  am  therefore  of  opinion  that  the  judgment  should 
be  reversed,  and  a  venire faoiaa  de  novo  awarded. 

Yatbs,  J.  I  have  always  understood  the  settled  law  in  this 
government  since  the  decision  in  EursteLeneev.  £irkbride,  cited 
in  1  Binn.  616,  to  be  that  whatever  passed  at,  and  immediately 
before  the  execution  of  any  instrument,  might  be  given  in  evi- 
dence to  impeach  the  fairness  of  the  transaction.  It  was  bot* 
tomed  on  the  decision  of  Harvey  v.  Earvey,  2  Oha.  Oa.  180,  that 
a  court  of  equity  would  receive  parol  evidence  of  the  dedaxa^ 
tions  made  before  a  deed  was  executed,  to  show  its  zeal  design 
and  character.  The  present  case  is  in  fact  much  stronger  than 
Suret'e  Lessee  v.  Kirkbride.  There,  the  conversations  of  the 
parties  which  were  permitted  to  be  detailed  went  to  narrow 
down  and  restrain  the  general  and  comprehensive  words  in  the 
deed  of  all  the  grantor's  lands  in  Pennsylvania  and  elsewhere 
in  America.  The  parol  evidence  was  permitted  even  to  contra- 
dict the  conveyance  upon  the  ground  of  fraud.  Here,  a  fraud 
is  also  attempted,  for  the  lessee  objected  to  execute  the  lease, 
until  he  received  assurances  from  the  lessors  that  the  tail*race 
of  the  mill  should  be  dug  out  in  a  certain  manner  to  void  the 
water,  at  their  expense,  and  that  it  made  no  difference  to  him 
whether  a  covenant  to  that  effect  was  inserted  in  the  deed  or 
not.  But  a  contract  of  this  nature  might  well  stand  with  the 
expressions  in  the  lease,  and  does  not  contradict  it.  I  will 
only  add  in  the  language  of  Lord  Hardwicke,  in  Saber  v.  Paine, 
1  Yes.  457,  how  can  a  mistake  in  an  agreement  be  proved  but 
by  parol  evidence?  It  is  not  read  to  contradict  the  &ce  of  the 
agreement,  which  the  court  would  not  allow,  but  to  prove  a 
mistake  therein,  which  cannot  otherwise  be  proved. 

I  think  the  parol  evidence  ought  to  have  been  allowed  to  go 

Am.  Dxo.  Vol.  vn— 40 


626  STBTGLBiffAN  V.  Jeffbdbs.  [Penn. 

to  the  jmy;  and,  therefore,  the  judgment  should  be  reTened, 
and  a  venire /oiGiaa  de  novo  awarded. 

BsAOKEirBiDaB,  J.,  concurred. 

Judgment  reversed,  and  a  venire  faoioB  de  novo  awarded* 


In  a  note  to  Thompaon  ▼.  White,  1  Am.  Deo.  252^  attention  waa  drawn  to 
the  fact  that  the  deciaiona  in  Pennsylvania  have  oarxied  the  admiwwm  oi 
parol  evidenoe  farther  than  those  of  any  of  onr  coorta.  This  atatenMnt  is 
confirmed  by  a  reoent  decision  in  that  state,  L^tpmeoU  t.  fFkUmOHf  83  F^ 
St.  244,  where  Pazon,  J.,  delivering  the  opinion,  says:  "The  role  is  well 
settled  in  Pennsylvania  that  where  equity  would  reform  Gt  set  aside  a 
written  instroment  on  the  gronnd  of  frand,  accident,  or  mistake^  parol  evi- 
denoe is  admissible  to  oontradiot  or  vary  the  terms  of  the  agreement  as 
written:  Chriti  v.  J>if€nbach,  1  S.  &  B.  464;  JddmffS  v.  Iddmffs,  7  LL  111; 
Millerr.  Hmiderwn,  10  Id.  290;  Parhe  v.  C%a<ii0Jd^  8  W.  &  &  96;  ClarkY. 
PaHridgt,  2  Barr.  13;  Renthaw  v.  Oom,  7  Id.  117;  lUarkk  v.  Swuuhart,  I 
Jones,  283;  Marim  v.  Berma,  67  Pa.  St.  459;  Kodenbader  t.  Peta%  2 
Weokly  N.  63L  Aa  exception  to  the  role  exists  in  the  ease  of  oammennal 
paper,  which,  for  ressons  oi  pahlio  policy*  oannot  be  impeached  in  thia  way." 


StEIGLEMAN   t;.   jEWBIKfiL 
[1  SsBeauax  k  Bawis,  47T.] 

DAiuaai  loa  Bbsach  or  Wabbamtt,  Sst-oit.— In  an  action  lor  the  price 
of  artides  sold,  the  defendant,  by  way  of  eqoitabls  defense^  may  give 
evidenoe  of  a  warranty  of  the  articles,  and  a  brsach  thereof  wiiJioathis 
having  offered  to  retom  the  articles,  or  his  having  given  notioe  to  the 
plaintiff  to  take  them  away. 

Ebbob  to  the  common  pleas,  where  an  action  on  a  promissozy 
note  was  brought  by  JeflEnes,  against  Steigleman.  The  note 
was  given  for  a  quantify  of  burr  stones  sold  by  the  plaintiff  to 
the  defendant.  Non-nuaumpsU  was  pleaded,  and  notice  of  spe- 
cial matter  in  evidenoe  that  the  plaintiff  would  prove  a  warranty 
that  the  stones  were  of  good  quality,  which  warranty  waa 
broken.  The  jury  were  instructed  that  although  there  was  a 
warranty,  yet  tiie  defendant  could  not  avail  himself  of  it  in  this 
action,  unless  he  bad  returned  the  stones,  or  given  notice  to 
the  plaintiff  to  take  them  away.  To  this  the  defendant  excepted, 
and  the  question  on  this  point  was  presented  to  the  court. 

lUher  d  Duncan^  lot  plaintiff  in  error. 

Elder  dt  Hopkins,  contra. 

TiLOHMAN,  C.  J.  By  the  law  as  held  in  England^  it  seems  to 
be  settled   that  the  purchaser  who  has  a  warranty  which  if 
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broken,  may  either  avoid  the  contract  by  returning  the  artide 
purchased,  or  suffer  it  to  exist,  and  seek  redress  by  action  on 
the  warranty.  But  if  be  keeps  the  goods  and  is  sned  for  the 
price  agreed  on,  he  cannot  defend  himself  by  force  of  the  war- 
ranty. Neither  can  he  make  use  of  the  warranty  by  way  of  set* 
off,  because  a  demand  of  that  kind  is  not  within  the  English 
statute  of  set-off:  Our  defalcation  act  is  more  extensive  than 
the  English,  and  permits  the  defendant,  on  plea  of  payment,  to 
^ve  in  evidence  any  bond,  bill,  receipt,  account,  or  bargain,  by 
virtue  of  which  he  has  a  claim  against  the  plaintiff.  It  has 
been  held:  1  Sm.  L.  51,  note;  2  DaU.  237;  Kachlm  v.  milhal' 
Ion,  that  the  right  of  set-off,  under  this  set,  does  not  embrace  a 
claim  of  unliquidated  damages  for  any  matter  in  nature  of  a  tort, 
because  in  such  cases  there  is  no  standard  by  which  the  damages 
can  be  estimated:  1  Sm.  L.  62,  note,  Sweiiner  v.  Oarber. 

But  in  the  present  case  the  objection  is  not  so  strong.  The 
amount  of  damages,  to  be  sure,  cannot  be  reduced  to  a  cex^ 
taaniy ,  but  the  price  agreed  to  be  paid,  for  the  article  purchased, 
is  some  rule  to  assist  in  making  the  estimate;  it  is  a  boundary 
beyond  which  the  damages  cannot  be  reasonably  suffered  to 
pass. 

"Where  the  cause  of  action  which  the  defendant  wishes  to  set 
off,  arises  from  the  same  transaction  on  which  the  plaintiff  founds 
his  action,  there  is  great  convenience  in  having  both  decided  by 
the  same  jury.  It  saves  expense,  avoids  multiplicity  of  suits, 
and  can  do  no  injury  to  the  plaintiff,  because  having  received 
notice  by  the  defendant's  plea,  he  may  defend  himself  with  as 
much  advantage  in  that  form  as  if  he  answered  to  an  action 
brought  on  the  warranty.  Considering  then  that  the  case  falls 
within  the  words  of  our  defalcation  act,  which  has  been  extended 
by  a  very  liberal  construction  in  practice,  I  am  of  opinion,  that 
the  defendant  might  have  taken  advantage  of  the  warranty,  with- 
out retaining  the  stones,  or  giving  notice  to  the  plaintijff  to  re- 
move them.  The  judgment  must,  therefore,  be  reversed,  and  a 
venire  de/acias  de  novo  awarded. 

Ybatis,  J.  In  England  this  defense  could  not  be  set  up  in  a 
court  of  law.  In  the  light  of  a  set-off  it  would  not  be  received, 
because  the  damages  intended  to  be  defalcated  would  be  con- 
sidered as  unliquidated.  The  buyer  would  be  left  to  his  action 
on  the  warranty.  In  Pennsylvania,  it  has  been  often  remarked, 
that  our  defalcation  act  is  much  more  comprehensive  than  the 
British  statutes  of  set-off.  The*  defendant  may  plead  payment 
of.  all  or  part  of  the  debt  or  sum  demanded,  and  give  any  bond. 
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billy  receipt,  aooonnt  or  baigun  in  endence.  Our  fhirly-nintb 
role  of  practice  contains  such  provisions  as  prerent  all  surprise. 
I  still,  howerer,  adhere  to  the  opinion  which  I  delivered  at  itiri 
priua  in  Edchlin  ▼.  MuOiatton,  2  Dall.  237,  that  unliquidated 
damages  in  covenant,  sounding  merely  in  tort,  cannot  be  de&d- 
cated  under  our  system  of  judicial  proceedings.  In  such  caset 
individual  feelings  determine  the  quantum  of  compensation 
without  any  known  standard.  That  objection  does  not  occur 
here.  If  Ihe  burr  stones  were  of  so  bad  a  qualiij  as  to  be 
wholly  useless  in  the  hands  of  the  vendee,  it  would  operate 
against  a  recovezy  of  any  part  of  the  sum  agreed  upon.  U  they 
were  of  so  inferior  grade  as  that  the  mill  stones  would  not  sell 
for  above  two  thirds  or  one  half  of  the  sum  which  good  miQ 
stones  would  command  at  a  fair  market,  ihe  sum  recovered 
would  naturally  be  in  the  same  proportion,  so  that  there  would 
be  some  rule  of  estimating  the  injuzy  sustained.  I  concur  with 
the  chief  justice  in  Murray  t.  William&m,  8  Binn.  187,  that  I 
would  gladly  embrace  every  principle  which  prevents  multipli- 
cation or  circuity  of  action.  The  alleged  defense  here  springs 
out  of  the  transaction  which  gave  birth  to  the  promissory  note. 
The  plaintiff  in  error  complains  of  a  breach  of  contract  for 
which  he  might  maintain  assumpsii.  It  is  not  such  a  tort  as 
would  die  with  the  person.  I  take  it  that  the  law  is  laid  down 
too  broadly  in  the  charge  of  the  court.  Oircumstances  might 
be  laid  before  the  jury  fully  accounting  for  not  returning  the 
stones  to  the  seller  or  giving  him  notice  to  take  them  away  at 
his  own  expense,  and  the  prejudice  which  might  otherwise  arise 
against  the  cause  of  the  buyer  might  thus  be  in  a  great  measure 
done  away.  How  far  the  buyer  has  recognized  the  justice  and 
fairness  of  the  sale  by  his  conduct  was  a  matter  of  fact  to  be 
determined  by  the  jury.  I  am  of  opinion  that  the  judgment  be 
reversed  and  a  venire/aciaa  de  novo  awarded. 

BBAaKXNBmoi,  J.,  concurred. 


The  oonrtmotioii  given  to  thie  caee  in  the  oooite  of  Benmylviiiia  ^ppeMOi 
from  the  opinion  of  Bell,  J.,  in  Prict  v.  LeioU^  17  Fk*  St.  53^  where  he  aayss 
"In  1  Serg.  &  B.  477,  Steigleman  v.  J^riea^  the  eciion  was  upon  a  promie- 
eory  note,  given  as  the  price  of  certain  hnrr  atonea,  which  the  plaintiff  had 
averred  to  be  of  good  quality.  On  the  trial  the  defendant  was  admitted  to 
prove,  by  way  of  equitable  defense,  that  the  atonea  were  not  of  the  qnaliiy 
warranted.  To  the  objection  that  tMadefenaeaoanded  in  nnliqnidated  dam- 
agea^  and  conaeqnently  oame  within  the  principal  mled  in  iTodUete  v.  SaU- 
Ion,  the  court  anawered  that  the  caoae  of  action  which  the  def endanta  wiabed 
to  aet-off  axoae  from  the  aame  tranaartiim  in  which  the  p^^'^tf^  foimded  his 
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matimkf  and  the  ohaimoter  of  the  damages  opposed  no  Insuperable  obJectioBy 
lor,  if  the  stones  were  of  so  bad  a  quality  as  to  be  wholly  oselessi  no  part  of 
the  sun  agreed  as  their  price  ooold  be  recovered,  bat  if  only  of  an  inferior 
g^tf  bat  still  of  some  valoe^  the  amoant  of  the  Terdiot  woald  be  determined 
hj  the  price  they  woold  bring  in  a  fair  market.  Although  a  coxsoiy  exam- 
ination of  this  case  might  induce  the  belief  that  the  defense  was  received  as  a 
matter  of  set-ofi^  a  close  scrutiny  will  show  it  proceeded  from  the  broader 
basis  of  equitable  defense,  springing  from  fraudulent  misrepresentation  and 
eoDsequent  fsilure  of  oonsideration,  and  it  is  accordingly  so  oltssed  in  Heck 
w.  JShener^  4  Sng,  &  £.  249,  and  Ooffd  v.  Jaeoby,  5  LL  117,  being  there 
^s  iOnstnitive  of  the  doctrine  recognised  in  those 


Scott  v.  Prigs. 

[9  Baaamurs  k  Bawls.  80.] 

Lmaor,  wbms  Vvra. — ^A  legacy  payable  in  installments  after  the  legatee 
sirives  at  the  age  of  eighteen,  and  in  case  she  dies  before  attaining  the 
age  of  twenty-one  years,  unmarried  or  without  lawful  issuer  then,  or  in 
either  csse^  over,  is  vested  absolutely  in  the  legatee  upon  her  arriving  at 
the  age  of  twenty-one,  although  she  died  soon  after  without  issue. 

BlJUUTOBT  Devxsb  07  MoNXT. — ^Mouey  may  be  the  subject  of  an  executory 
deviee-  and  the  limitation  over  after  failure  of  issue  is  not  too  remote  if  ' 
restricted  to  the  death  of  the  first  taker. 

Ebbob  to  the  court  of  common  pleas.  Josiah  Price^  the  de- 
fendant in  error,  brought  his  action  against  Scott,  executor,  to 
recover  a  legacy  bequeathed  by  the  testator  to  his  daughter, 
Sarah,  Josiah's  wife,  now  deceased.  The  clause  under  which 
the  plaintiff  below  claimed  was:  "Likewise,  I  will  and  be- 
queath unto  my  daughter,  Sarah  Scott,  her  heirs  and  assigns, 
my  negro  girl  named  Hannah,  and  the  one  third  part  of  my 
household  furniture,  a  horse  and  saddle  of  the  value  of  thirty 
pounds,  as  also  five  hundred  and  fifty  pounds  specie,  to  be  paid 
to  her  in  yearly  payments,  viz. :  one  hundred  pounds  yearly, 
after  she  arrives  at  the  age  of  eighteen  years,  until  the  said  five 
hundred  and  fifty  pounds  be  paid."  The  will  also  contained 
the  following:  "  It  is  further  my  will,  that  if  it  should  please 
Ood  that  any  or  either  of  my  before-mentioned  sons  or  daughters 
should  die  before  he  or  she,  or  they,  attain  the  age  of  twenty-^ 
one  years,  immarried  or  without  lawful  issue,  that  then,  or  in 
either  case,  the  bequest  or  bequests  hereinbefore  made  to  any 
or  either  of  them,  shall  devolve  to  the  survivors  or  survivor,  to 
be  divided  share  and  share  alike;  and  in  case  it  should  happen, 
that  my  said  sons  and  daughters  should  all  so  die  under  age 
and  without  lawful  issue,  that  then  and  in  such  case  my  whole 
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estate  real,  before  diYided,  shall  descend  to  my  brother  Jamee 
Scott's  son  Alexander." 

Sarah  Scott  was  about  nine  years  old  when  the  testator  died. 
After  arriving  at  the  age  of  twenty-one  years,  she  married  the 
plaintiff  Price,  and  in  a  few  months  died  without  issue.  Jadg- 
ment  for  the  plaintiff. 

Biddle  and  Duncan,  for  the  plaintiff  in  error,  contended  thai 
the  contingency  of  Sarah's  dying  without  issue  had  happened,, 
and  the  limitation  over  had  become  effectual.  A  limitation  over 
by  way  of  executory  devise,  is  good  as  regards  personal  prop- 
erty:  1  Feame  Cont.  Rem.  26, 30;  2  Id.  1, 33, 35, 49,  227,  239. 
The  courts  favor  devises  over:  2  Yern.  337;  3  Burr.  1634; 
Sheffield  v.  Lard  Orrery,  3  Atk.  282;  Maddox  v.  iStotnes,  2  P. 
Wms.  422;  Sheppard  v.  Lessingham,  Amb.  122;  1  P.  Wms. 
664;  3  Mass.  3. 

Dunlop  and  Chambers,  contra. 

TiLomcAN,  C.  J.  This  is  an  action  brought  by  Joeiah  Price, 
the  husband  and  administrator  of  Sarah  Price,  deceased,  for 
the  recovery  of  a  legacy  bequeathed  to  the  said  Sarah  by  the 
will  of  her  father,  William  Scott. 

The  question  is  whether  the  legacy  were  vested  absolutely  in 
Sarah  Price,  or  went  over  on  her  death  to  her  surviving  brothers, 
and  sisters.  [His  honor  here  read  the  material  parts  of  the 
will.]  An  executory  devise  of  a  chattel  to  take  effect  after  an 
indefinite  failure  of  issue  would  be  void,  the  contingency  being 
more  remote  than  the  law  permits.  It  is  granted,  however,  by 
the  counsel  for  the  defendant,  that  the  contingency  mentioned 
in  this  will  is  not  too  remote,  because  the  dying  without  issuo 
is  not  indefinite,  but  restricted  to  the  time  of  the  death  of  the 
first  taker.  But  a  question  has  been  made  whether  money  can 
be  the  subject  of  an  executory  devise;  of  this  I  entertain  no 
doubt.  A  sum  of  money  devised  to  one  for  life,  with  remainder 
to  another,  may  be  of  great  use  to  the  first  taker;  he  may  put 
it  to  interest  or  invest  it  in  goods  or  land,  and  thus  make  profiL 
All  that  is  required  is,  that  on  his  death  his  executors  pay  the 
principal  to  the  remainderman.  Money  has  this  peculiar  ad* 
vantage  over  other  chattels  that  the  use  of  it  occasions  neithez 
loss  nor  injury,  and  from  time  it  suffers  no  decay.  The  ex* 
ecutors  of  the  first  taker  are  not  bound  to  pay  over  the  identi* 
cal  pieces  of  metal  which  their  testator  received,  but  the  like 
value  in  lawful  money  of  the  country.  It  was  once  supposed 
that  a  gift  of  a  chattel  for  an  instant  was  a  gift  forever,  and 
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that  any  limitation  over  would  be  void.  But  since  the  law  of 
executory  deTiaee  has  been  established,  there  has  been  no  dif- 
ference between  money  and  any  specific  chattel. 

The  only  difficulty  in  this  case,  if  there  be  a  difficulty,  is  to 
ascertain  what  was  the  contingency  on  which  the  testator  in- 
tended that  this  legacy  should  go  over.  From  his  direction 
that  it  should  be  paid  in  yearly  installments  of  one  hundred 
pounds  after  his  daughter  arrived  at  the  age  of  eighteen,  and 
from  this  being  the  only  provision  which  he  has  made  for  her, 
it  may  be  presumed  that  it  was  not  his  intention  to  hold  it  long 
in  suspense.  Nor  can  it  be  supposed  that  in  case  Sarah  had 
died  before  twenty-one,  leaving  issue,  it  was  her  father's  will 
that  her  children  should  be  deprived  of  this  money.  This  re* 
flection  is  so  natural  and  bo  pressing,  that  in  similar  cases,  and 
many  similar  cases  have  occurred,  no  judge  has  failed  to  be 
impressed  with  it.  The  law  has,  therefore,  been  settled,  that 
where  a  legacy  is  given  to  one,  and  if  he  should  die  before 
twenty-one,  or  without  issue,  then  to  another,  it  becomes  abso- 
lutely vested  in  the  first  taker  on  his  arrival  at  the  age  of 
twenty-one.  If  the  devise  in  this  will  had  been  simply  that  in 
case  of  the  death  of  either  of  the  testator's  sons  or  daughters, 
before  attaining  the  age  of  twenty-one  years,  unmarried  or 
without  issue,  the  legacy  bequeathed  to  the  one  so  dying  should 
go  over,  I  presume  it  would  not  have  been  contended  that  it 
would  have  gone  over,  upon  a  death  after  the  age  of  twenty- 
one.  The  cases  decided  upon  that  point  are  too  strong  to  be 
got  over.  I  need  only  to  refer  to  Holmes  v.  Holmes,  6  Binn. 
262,  where  the  law  was  fully  considered. 

But  the  defendants  rely  on  the  subsequent  expressions,  **  then 
and  in  either  case,"  which  they  say  manifest  the  clear  intent  of 
the  testator  that  the  three  contingencies  before  mentioned 
should  be  construed  disjunctively,  that  is  to  say,  that  the  leg- 
acy should  go  over  on  Sarah's  dying  before  twenty-one,  or  un- 
married, or  without  issue.  It  must  be  confessed,  that  vnthout 
rejecting  the  words  "  in  either  case,"  which  I  have  no  right  to  do, 
I  know  not  how  to  construe  all  the  three  contingencies  conjunc- 
tively. Some  separation  is  necessary  to  satisfy  the  word  either, 
which  must  have  reference  to  more  than  one.  But  still  I  can- 
not suppose  that  the  testator  intended  to  take  the  money  from 
his  daughter  in  case  she  died  before  twenty-one,  leaving  issue. 
I  must,  therefore,  seek  for  a  construction  which  may  preserve  the 
legacy  to  the  daughter's  family  upon  that  event,  and  at  the 
same  time  to  give  effect  to  the  word  either.    And  I   think 
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such  a  ooxKstmction  may  be  found.  The  words  of  the  will  are: 
"in  case  either  of  mj  before-mentioned  sons  or  daughters 
should  die  before  he,  she,  or  ihey,  attain  the  age  of  twenty-one 
years,  unmarried  or  without  lawful  issue/'  etc.  I  construe 
them  thus:  In  case  either  of  them  die  before  he  attain  the  age 
of  twenty-one  years  unmarried^  or  before  he  attains  the  age  of 
twenty-one  years  without  lawful  issue;  this  makes  two  cases  on 
contingencies  to  which  the  word  either  may  refer;  it  Testa  the 
legacy  absolutely  on  the  child's  attaining  the  age  of  twenty- 
one,  and  it  preserves  it  in  case  of  a  death  before  twenty-one 
leaving  issue. 

In  my  opinion,  it  comes  nearer  to  the  testator's  meaning  than 
any  other  construction  which  can  be  made,  without  taking 
greater  liberties  with  words  of  the  will  than  any  court  has  a 
right  to  take.  I  shall,  therefore,  adopt  it.  It  appears^  then, 
from  the  facts  stated,  that  this  legacy  was  vested  absolutely  in 
Sarah,  the  wife  of  the  plaintiff,  because  she  died  after  the  age 
of  twenty-one.  Consequently,  the  judgment  of  the  ooiirt  of 
common  pleas  was  right,  and  should  be  affirmed. 

Ybaxbs,  J.,  absent. 

BBiLCKsnoDai,  J.,  concurred. 

0 

Judgment  affirmed. 

As  to  an  exeoatory  deviae  of  money  being  good  when  tfaa  oontiqganey  ol 
the  failnre  of  iasne  ia  reatrioted  to  the  dei^  of  the  flrat  taker,  ihia  eam  la 
approved  in  Deihl  v.  King,  6  Serg.  &  R.  81;  and  £app  ▼.  Sapp,  6  Fa.  St  4S. 

See  WUUams  ▼.  Diekersan,  1  Am.  Dec  66,  for  a  oonatniotion  of  » limita- 
tion in  a  will  aimilar  to  that  in  the  principal  oaae.  Aa  to  A  lemainder  orer  of 
pemnal  property  being  valid,  aee  note  to  SmUk  t.  Oate$,  Id.  99;  and  OriggB 
r.  Dodge,  2  U.  SSL 


Commonwealth  v.  Sharplbss. 

BzmBUXVO  Ossiuuis  Piotubis. — ^The  ezhibition  of  an  obaooia  piotue  ia  an 
offenae  tf*"<iw*g  to  the  oonnptian  of  morale,  and  ia  indictable  at  <*""^"»*« 
law. 

iDm — ^FoRM  or  iNDicfTHERT. — ^An '  indictment  for  each  an  offiBoaa  need  not 
charge  that  the  exhibition  waa  pnblic:  it  will  be  anffident  to  atate  that 
the  pictnre  waa  ahown  to  anndxy  penonafor  money.  Nor  ia  it  neocHary 
that  the  picture  be  minutely  deeoribed;  it  will  be  anflkawit  if  the  deecrip- 
tion  will  enable  the  jury  to  identify  the  piotora  with  that  prodnoed  ia 
erldence. 
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iDnf—THB  OwwwssM  NOT  A  NuiBAKGB.  —The  indiotment  need  notlay  the  honae 
in  which  the  picture  was  exhibited  to  be  a  nuisance,  as  the  offbnae  ia  not 
a  nniaanoe,  bat  one  tending  to  the  oonnption  of  monda. 

Ihdiotmxnt  for  exhibiting  an  obeoene  piotore.  The  case  ap- 
pears from  the  opinion. 

Brcwne,  for  the  defendants. 

E»  IngersoU  and  IngersoU,  AtJUyrney-generdl^  ocmimu 

TiLOiBMAX,  0.  J.  This  is  an  indiotment  against  Jesse  Sharp- 
less  and  others,  for  exhibiting  an  indecent  pictore  to  divers 
persons  for  money.  The  defendants  consented  that  a  verdiot 
■flhoald  go  against  them^  and  afterwards  moved  in  arrest  of  judg- 
ment for  several  reasons. 

1.  "  That  the  matter  laid  in  the  indictment  is  not  an  indict- 
able ofiTense."  It  was  denied,  in  the  first  place,  that  even  a 
public  exhibition  of  an  indecent  picture  was  indictable;  but 
supposing  it  to  be  so,  it  was  insisted  that  this  indictment  con- 
tained no  charge  of  a  public  exhibition.  In  England,  there  are 
eome  acts  of  immorality,  such  as  adultery,  of  which  the  ecclesi- 
astical courts  have  taken  cognizance  from  very  ancient  times, 
and  in  such  cases,  although  they  tended  to  tiie  corruption  of 
the  public  morals,  the  temporal  courts  have  not  assumed  juris- 
diction. This  occasioned  some  uncertainty  in  the  law,  some 
difficulty  in  discriminating  between  offenses  punishable  in  the 
temporal  and  ecclesiastical  courts.  Although  there  was  no  ground 
for  this  distinction  in  a  country  like  ours,  where  there  was  no 
ecclesiastical  jurisdiction,  yet  the  common  law  principle  was 
supposed  to  be  in  force,  and  to  get  rid  of  it,  punishments  were 
inflicted  by  act  of  assembly.  There  is  no  act  punishing  the 
offense  charged  against  the  defendants,  and  therefore  the  case 
must  be  decided  upon  the  principles  of  the  common  law.  That 
actions  of  public  indecency  were  always  indictable,  as  tending 
to  corrupt  the  public  morals,  I  can  have  no  doubt,  because  even 
in  the  profligate  reign  of  Charles  11. ,  Sir  Charles  Sedley  was 
punished  by  imprisonment  and  a  heavy  fine  for  standing  naked 
in  a  balcony  in  a  public  part  of  the  city  of  London.  It  is  true 
that  besides  this  shameful  exhibition,  it  is  mentioned  in  some  of 
the  reports  of  that  case,  that  he  threw  down  botties  containing 
offensive  liquor  among  the  people. 

But  we  have  the  highest  authority  for  saying  that  the  most 
criminal  part  of  his  conduct,  and  that  which  principally  drew 
upon  him  the  vengeance  of  the  law,  was  the  exposure  of  his 
person.    For  this  I  refer  to  the  opinion  of  the  judges  in  the 
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Queen  v.  Curl,  2  Sir.  792;  Lord  Mansfield,  in  the  Ztii^  y. 
Ftancia  Blake  Delaval,  etc.,  3  Bnrr.  1438;  and  of  Blackstone  in 
the  fourth  volume  of  his  CommentarieBy  page  64.  Neither  is 
there  any  doubt  that  the  publication  of  an  indecent  book  is  in- 
dictable, although  it  was  once  doubted  by  the  court  of  king's 
bench,  in  the  Qween  v.  Reed^  in  the  sixth  year  of  Queen  Anne. 
Bat  the  authority  of  that  case  was  destroyed,  upon  great  con- 
sideration, in  the  King  v.  Curl,  1  George  11.:  2  Sir.  788.  The 
law  was  in  CwrVs  case  established  upon  true  principles.  What 
tended  to  corrupt  society  was  held  to  be  a  breach  of  the  peace, 
and  punishable  by  indictment.  The  courts  are  guardians  of 
the  public  morals,  and  therefore  have  jurisdiction  in  such  cases. 
Hence  it  follows  that  an  offense  may  be  punishable,  if  in  its 
nature  and  by  its  example  it  tends  to  the  corruption  of  morals, 
although  it  be  not  committed  in  public.  In  the  Kingy.  Ddaval, 
etc,,  there  was  a  conspiracy,  and  for  that  reason  alone  the 
court  had  jurisdiction,  yet  Lord  Mansfield  expressed  his  opin- 
ion, that  they  would  have  had  jurisdiction  from  the  nature  of 
the  offense,  which  was  the  seduction  of  a  young  woman  under 
the  age  of  twenty-one,  and  placing  her  in  the  situation  of  a 
kept  mistress,  under  the  pretense  of  binding  her  as  an  ap- 
prentice to  her  keeper,  and  he  cited  the  opinion  of  Lord  Hard* 
wioke,  who  ordered  an  information  to  be  filed  against  a  man 
who  bad  made  a  formal  assignment  of  his  wife  to  another  per- 
son. In  support  of  this,  we  find  an  indictment  in  Trem.  PL 
213,  The  King  v.  Dingley,  for  seducing  a  married  woman  to 
elope  from  her  husband.  Now,  to  apply  these  principles  to  the 
present  case.  The  defendants  are  charged  with  exhibiting  and 
showing  to  sundry  persons,  for  money,  a  lewd,  scandalous  and 
obscene  painting.  A  picture  tends  to  excite  lust  as  strongly  as 
a  writing,  and  the  showing  of  a  picture  is  as  much  a  publication 
as  the  selling  of  a  book.  Curl  was  convicted  of  selling  a  booL 
It  is  true  the  indictment  chaiged  the  act  to  have  been  in  a  pub* 
lie  shop,  but  that  can  make  no  difference.  The  mischief  was  no 
greater  than  if  he  had  taken  the  purchaser  into  a  private  room 
and  sold  him  the  book  there.  The  law  is  not  to  be  evaded  by 
an  artifice  of  that  kind.  If  the  privacy  of  the  room  was  a  pro- 
tection, all  the  youth  in  the  city  might  be  corrupted  by  taking 
them  one  by  one  into  a  chamber,  and  there  inflaming  their  pas- 
sions by  the  exhibition  of  lascivious  pictures.  In  the  eye  of 
the  law  this  would  be  a  pablication  and  a  most  pernicious  one. 
Then,  although  it  is  not  said  in  the  indictment,  in  express 
terms,  that  the  defendants  published  the  painting,  yet  the  aver* 
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ment  is  sabstanidaUy  the  same,  that  is  to  say,  that  they  exhibited 
it  to  tnindry  persons  for  money;  for  that  in  law  is  a  publication. 

2.  The  second  reason  in  arrest  of  judgment  is  that  the  pict* 
ure  is  not  sufficiently  described  in  the  indictment.  It  is  de- 
scribed as  a  lewd  and  obscene  painting,  representing  a  man  in 
an  obscene,  impudent  and  indecent  posture  with  a  woman. 
We  do  not  know  that  the  picture  had  any  name,  and  therefore 
it  might  be  impossible  to  designate  it  by  name.  What  then  is 
expected?  Must  the  indictment  describe  minutely  the  attitude 
and  posture  of  the  figures?  I  am  for  paying  some  respect  to 
the  chastity  of  our  records.  These  are  circumstances  which 
may  be  well  omitted.  Whether  the  picture  was  really  indecent, 
the  jury  might  judge  from  the  cTidence,  or  if  necessary,  from 
inspection.  The  witnesses  could  identify  it.  I  am  of  opinion 
that  the  description  is  sufficient. 

8.  The  third  and  last  reason  is,  that  the  indictment  does  not 
lay  the  defendants'  house  to  be  a  nuisance,  or  the  act  of  the  de^ 
fendants  to  be  to  the  common  nuisance  of  all  the  citizens,  etc. 
The  answer  is  plain.  It  is  not  an  indictment  for  nuisance,  but 
for  an  action  of  eyil  example,  tending  to  the  corruption  of  the 
youth,  and  other  citizens  of  the  commonwealth,  and  against  the 
peace,  etc.  In  describing  an  offense  of  this  kind,  the  technical 
word  nuisance  would  have  been  improper.  My  opinion  is,  that 
the  indictment  is  good,  and  therefore  the  judgment  should  not 
be  arrested. 

YsATEs,  J.  I  perfectly  concur  in  the  sentiments  expressed  by 
Sir  Philip  York  in  the  case  of  King  v.  Curl,  2  Stra.  790,  that 
although  every  immoral  act,  such  as  lying,  etc.,  is  not  indict- 
able, yet  where  the  offense  charged  is  destructive  of  morality  in 
general,  where  it  does  or  may  affect  every  member  of  the  com- 
munity, it  is  punishable  at  common  law.  The  destruction  of 
morality  renders  the  power  of  the  government  invalid,  for 
government  it  is  no  more  than  public  order.  It  weakens  the 
bands  by  which  society  is  kept  together.  The  corruption  of  the 
public  mind  in  general,  and  debauching  the  manners  of  youth 
in  particular,  by  lewd  and  obscene  pictures  exhibited  to  vieW» 
must  necessarily  be  attended  with  the  most  injurious  conse- 
quences, and  in  such  instances  courts  of  justice  are,  or  ought  to 
be,  the  schools  of  morals.  So  far  from  the  law  of  England  be- 
ing changed  on  this  point  by  modem  decisions,  we  find  in  the 
case  of  the  King  v.  WHkea,  in  1770,  4  Burr.  2527,  who  was  con- 
victed on  an  information  for  an  obscene  and  impious  libel,  called 
an  Essay  on  Woman,  the  present  objection  was  not  taken  by 
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his  ooimsel.  The  wicked  intention  of  the  def  endants,  the 
bition  of  the  obeoene  painting  for  money  to  persons  unknown, 
and  the  effects  of  such  scandalous  conduct,  are  facta  found  hj 
the  jury,  and  I  cannot  bring  mj  mind  to  doubt,  for  a  single 
moment,  that  the  offense  charged,  falls  within  cognimioe  of  a 
court  of  criminal  jurisdiction. 

The  defendants'  counsel  have  objected,  that  should  the  acts 
charged  against  them,  constitute  an  offense  at  common  law  they 
are  not  laid  with  sufficient  legal  certainly,  and  that  it  may  so 
happen  that  different  cTidence  may  be  given  to  the  grand  and 
trayerse  jurors  for  the  same  offense.  To  this  it  has  been 
properly  answered,  that  the  same  difficulty  may  occur  in  many 
indictments,  as  for  assaults  and  batteries  where  there  haye  been 
seyeral  breaches  of  the  peace  at  different  times  by  the  party 
charged,  and  only  one  indictment  has  been  preferred  against 
him.  As  to  the  defendant  being  twice  punished  for  the  same 
offense,  I  see  no  danger  whatever.  If  one  obscene  scandalous 
picture  alone  has  been  exhibited  to  yiew,  whether  on  canvas, 
paper,  or  parchment  cannot  be  material,  a  conviction  or  ac- 
quittal on  the  present  indictment  may  be  pleaded  in  bar  to  a 
future  prosecution.  If  more  than  one  such  picture  has  been 
exhibited  they  may  prove  the  truth  of  their  plea  of  auirefoU 
cofivUA  or  aoquii,  by  G^iowing  the  evidence  of  the  specific  charge 
made  against  them  on  their  trial.  The  same  seeming  difficulty 
may  arise  in  a  charge  of  felony  laid  in  stealingabay  horse  of  A. 
B.,  which  surely  would  be  sufficiently  certain,  without  laying 
the  particular  natural  marks  of  the  horse,  and  yet  if  A.  B.  had 
more  than  one  bay  horse  which  had  been  stolen,  the  same  objeo- 
tion  might  have  been  made  as  is  now  taken. 

This  indictment  has  evidently  been  framed  from  the  prece- 
dent in  Dougherty's  Oro.  Oirc.  Oomp.  816,  for  ei^>osing  to  sale 
an  obscene  print  which  it  minutely  follows,  except  so  tax  as  the 
clerical  character  is  attacked,  and  laying  the  act  to  have  been 
done  in  an  open  public  shop  of  the  defendant,  in  exposing  it  to 
J.  N. ,  etc.  The  precedent  relied  on  stated  the  exposure  of  the 
objectionable  print  to  a  single  individual  in  an  open  and  public 
shop.  But  here  the  infamous  and  obscene  painting  was  exhib* 
ited  and  shown  for  money  in  a  certain  house  to  persons  un- 
known to  the  inquest.  The  question  then  in  this  part  of  the 
case  is  narrowed  to  a  single  point:  whether  the  exhibition  of  a 
lewd,  wicked,  scandalous,  infamous,  and  obscene  painting  re- 
presenting, etc.,  to  certain  individuals  in  a  private  house,  for 
money,  is  dispunishable  by  the  sound  principles  of  common 
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law?  On  this  question  I  cannot  hesitate.  It  is  settled  that 
the  pablication  of  a  libel  to  any  one  person  renders  the  act  com- 
plete: 4  BL  Com.  150.  No  man  is  permitted  to  corrupt  the 
morals  of  the  people.  Secret  poison  cannot  be  thus  dis- 
seminated. A  slight  knowledge  of  human  nature  teaches  us 
''  that  while  secresy  is  affected  in  a  case  like  the  present,  pub- 
lic curiosity  is  more  strongly  excited  thereby,  and  that  those 
persons  who  may  ignorantly  suppose  they  have  had  the  good 
fortune  of  seeing  bawdy  pictures,  will  not  content  themselyes 
with  keeping  the  secret  in  their  own  bosoms."  Unless  we 
shall  consider  the  conduct  of  the  defendant  justifiable  and  law- 
ful in  the  present  instance,  the  indictment  is  supportable  if  it 
alleges  the  offense  as  it  really  and  in  truth  was  committed. 

As  to  the  nature  and  manner  in  which  the  painting  is  repre- 
sented to  have  been  made,  I  hold  it  to  be  sufficient  to  state 
that  it  represented  a  man  in  an  obscene,  impudent,  and  inde- 
cent posture,  with  a  woman  either  clothed  or  unclothed,  with- 
out wounding  our  eyes  or  ears,  with  a  particular  description  of 
their  attitude  or  posture.  Why  should  it  be  so  described  ?  If 
the  jurors  are  satisfied  on  the  proof  that  the  persons  repre- 
sented were  painted  in  an  impudent  and  indecent  posture,  will 
not  this  give  the  court  all  the  information  they  can  require? 
Some  immodest  paintings,  it  is  true,  may  cany  grosser  f eattures 
of  indecency  than  others,  and  in  fact  may  produce  disgust  in 
the  minds  eyen  of  the  most  debauched,  yet  if  the  painting  here 
tended  to  the  manifest  corruption  of  youth  and  other  citizens, 
and  was  of  public  eyil  example  to  others,  I  think  it  sufficiently 
described.  As  to  the  exception  that  the  indictment  does  not 
say  that  the  defendants  haye  been  guilty  of  a  common  nuisance, 
it  suffices  to  remark  that  the  offense  is  not  alleged  as  a  nuisance, 
but  as  a  libel  on  the  morals  and  goyemment  of  the  state  in  the 
same  manner  as  was  done  in  the  case  of  Wilkes  for  his  Essay 
on  Woman. 

Upon  the  whole,  I  am  of  opinion  that  the  motion  in  arrest  of 
judgment  be  oyerruled,  and  that  judgment  be  rendered  on  the 
yerdict. 

Bbaokbhbidgb,  J.,  concurred,  but  was  absent,  through  indis- 
position, when  the  opinions  were  deliyered. 

Motion  in  anest  of  judgment  oyerruled,  and  judgment  on  the 
yerdict. 
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Kingston  v.  Whabton. 

P  SBMBAXT  h  &4WLI,  906.] 

BmtB  HOT  Babrid  ST  DiSGHABOS.— Wliere  a  debtor,  upon  tbe  ew  of  bnk* 
mptcy,  promiaeB  to  pay  the  debt  when  he  shall  be  able,  htB  oertifinto  ef 
dlBohazge  will  be  no  bar  to  an  action  on  the  promise,  each  promise  being 
conditional,  and  the  debt  arising  from  it  not  provable  under  the  debtof's 
commission. 

It  appeared  that  on  the  twelfth  December,  1800,  the  defend- 
ant executed  his  promissorj  note,  which  the  plaintiff  indorsed 
for  his  accommodation,  and  was  subsequently  obliged  to  pay. 
On  the  twenty-ninth  of  the  same  month,  the  defendant  wrote  a 
letter  to  plaintiff,  saying  that  he  would  not  be  able  to  pay  the 
note  when  it  became  due,  and  declared,  '*  the  moment  I  am 
able  to  relieye  you,  I  will."  A  commission  of  bankruptcy  issued 
against  the  defeudant  in  March,  1801,  after  the  note  had  be- 
come due  and  paid  by  plaintiff;  and  defendant  was  discharged 
in  May  following.  The  plaintiff  did  not  prove  any  debt  under 
the  commission,  but  brought  this  action  on  the  promise  to  pay 
when  defendant  was  able.  It  was  admitted  that  defendant  was 
able  at  the  commencement  of  the  suit. 

Verdict  for  the  plaintiff,  subject  to  tbe  opinion  of  the  court. 

J.  B.  IngersoU,  for  the  plaintifll 

HdUoweU  and  Bawle,  for  the  defendant.  The  debt  was  dis- 
charged by  the  proceedings  in  bankruptcy.  The  plaintifl 
should  have  proved  the  debt  under  the  commission;  he  was 
under  no  engagement  not  to  do  so.  If  the  promise  was  founded 
upon  an  agreement  on  the  part  of  the  plaintiff  to  withdraw  his 
opposition  to  the  defendant's  discharge  in  bankruptcy,  it  would 
have  been  void:  Smith  ▼.  Broomley,  2  Doug.  696;  Summers  y. 
Brady,  1  H.  Bl.  617;  Cockshott  y.  BenneU,  2  T.  B.  763;  Spencdt 
y.  SpOiBr,  1  Atk.  105. 

TiLamfAN,  0.  J.  The  plaintiff  did  not  proye  any  debt  under 
the  commission,  and  the  objection  to  his  recoyery  in  this  suit  is, 
that  the  debt  was  discharged  under  the  commission.  Eyeiy 
debt  which  was  due  or  owing,  at  the  time  the  defendant  became 
bankrupt,  or  which  might  haye  been  proyed  under  the  commis- 
sion, was  discharged.  But  it  is  contended  by  ibe  plaintiff  that 
the  debt  on  which  this  suit  is  brought,  was  not  then  due,  nor 
could  it  be  proyed  under  the  commission,  that  the  promise  was 
contingent;  and  if  the  defendant  had  neyer  been  able  to  pay, 
no  action  could  have  arisen.    This  principle  is  supported  by 
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the  oase  of  Bes/ord  y.  Saundera,  2  H.  Bl.  llG^'whexe  it  was  held 
that  in  an  action  on  a  promise  of  this  kind,  the  phuntiff  must 
prove  the  defendant's  ability.  But  the  defendant  insists  that 
the  plaintiff  kept  the  note  for  one  thousand  dollars  in  his  pos- 
session, and  might  have  proved  it  under  the  commission,  and 
therefore  the  contingent  promise  was  of  no  validity.  If  it  were 
necessary,  the  facts  in  this  case  would  warrant  the  conclusion 
that  the  plaintiff  had  agreed  not  to  prove  under  the  commission, 
and  then  I  see  nothing  in  the  way  of  his  recovery. 

Such  an  agreement  would  have  been  for  the  advantage  of  the 
other  creditors,  and  the  defendant  himself  could  have  nothing 
to  say  against  it,  because  it  only  obliged  him  to  do  what  he  was 
under  a  moral  obligation  to  do,  without  it.  I  take  for  granted 
that  there  was  no  collusion  between  the  plaintiff  and  the  defend- 
ant to  the  prejudice  of  the  other  creditors.  If  a  creditor,  knowing 
that  the  bankrupt  had  been  guilty  of  an  act  which  would  debar 
him  of  the  benefit  of  a  certificate,  should  agree  to  keep  it  secret, 
in  order  that  the  bankrupt  might  obtain  his  discharge,  any 
promise  founded  on  that  consideration  would  be  void,  because 
the  agreement  is  fraudulent,  and  prejudicial  to  the  other  credi- 
tors.   But  where  everything  is  fair,  and  the  creditors  agree  to 

take  no  dividend  under  the  commission,  in  consideration  whereof 
the  bankrupt  makes  a  new  promise  to  pay  the  debt,  such  prom- 
ise is  binding.  This  was  decided  in  Irueman  v.  Fsnion,  Oowp. 
£44.  The  only  answer  attempted  to  be  given  to  that  case  is, 
that  the  promise  was  made  after  the  act  of  bankruptcy  commit- 
ted. But  that  is  not  material,  because  the  promise  in  the  present 
case,  although  made  before  the  bankruptcy,  gave  no  cause  of 
action  till  after.  It  was  once  doubted  whether  a  new  promise 
by  a  bankrupt,  after  obtaining  his  certificate,  was  binding;  but 
it  has  been  long  settled  that  it  is  binding,  because  the  moral 
obligation  to  pay  continues,  notwithstanding  the  discharge,  and 
that  obligation  is  sufficient  consideration  for  a  new  promise.  I 
have  said  that  the  facts  in  this  case  would  warrant  the  conclu- 
sion that  the  plaintiff  had  agreed  not  to  prove  his  debt,  under 
the  commission.  But  to  put  the  matter  in  the  strongest  point 
of  view  for  the  defendant,  let  us  suppose  that  the  pUdntiff  had 
not  so  agreed.  The  defendant's  letter  may  be  fairly  construed 
as  follows:  I  am  sorry  for  the  inconvenience  I  have  thrown 
upon  you,  by  procuring  your  indorsement  of  my  note  on  the 
ove  of  bankruptcy.  I  am  about  to  become  a  bankrupt.  Take 
up  the  note,  and  I  promise  that,  as  soon  as  I  am  aUe,  I  will 
indemnify  you,  by  paying  the  balance  which  shall  be  due,  after 
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70a  have  reoeiyed  your  diyidend  from  my  estate,  or  the  whole^ 
in  case  you  do  not  prore  the  debt  under  the  commission.  I  ask 
what  objection  there  is  to  the  validity  of  such  promise?  Is  not 
the  moral  obligation  as  strong  before  the  act  of  bankruptcy  as 
after,  or  does  the  new  promise  go  beyond  the  bounds  of  the 
moral  obligation?  And  if  not,  how  can  it  be  said  that  a  good 
consideration  is  wanting?  It  is  objected  that  such  a  promise 
would  be  a  fraud  on  the  bankrupt  law,  which  intended  that  the 
bankrupt  should  be  discharged  from  all  his  debts.  But  I  can- 
not perceive  the  fraud.  The  bankrupt  law  intended  to  discharge 
the  debtor  from  all  his  debts  if  he  chose  it,  but  not  force  a  dis- 
charge upon  him.  If  the  discharge  was  to  be  absolute  and 
against  the  bankrupt's  will,  a  new  promise  made  after  the  bank* 
ruptoy  would  be  void. 

It  is  objected  also  that  it  would  be  dangerous  to  establish 
such  promisee,  because  unfortunate  persons  might  be  induced 
to  make  them  in  order  to  avoid  opposition  to  their  discharge. 
Every  case  must  depend  on  its  own  circumstances.  How  far  a 
promise  would  be  good,  made  in  consideration  of  not  opposing 
a  bankrupt's  discharge  extorted  from  him  under  hard  circum- 
stances, it  is  unnecessary  to  determine,  because  it  is  not  pre- 
tended that  the  plaintifi  took  any  advantage  of  the  defendant's 
necessities,  or  exacted,  or  even  asked  any  promise.  The  promise, 
such  as  it  was,  proceeded  altogether  from  the  defendant,  and 
seems  to  have  flowed  from  his  own  sense  of  justice.  A  iiew 
promise  by  a  bankrupt,  in  consideration  of  his  creditors,  sign- 
ing his  certificate,  is  made  void  in  England  by  act  of  parlia- 
ment: 5  Qeo.  n.,  c.  80,  sec.  11.  But  Lord  Mansfield,  in  the 
case  of  Dnieman  v.  FenUm^  Oowp.  660,  supposes  that  before 
that  act  such  a  promise  was  good,  and  lays  great  stress  on  it,  in 
support  of  his  opinion  in  that  case.  Upon  the  whole,  then, 
it  appears  that  the  promise  on  which  this  action  is  founded,  was 
not  absolute,  but  conditional;  that  the  condition  has  been  per- 
formed by  the  defendant's  acquisition  of  property  sufficient  to 
pay  the  debt;  that  the  promise  is  supported  by  a  good  oonsid* 
eration,  and  that  the  debt  arising  from  it  could  not  be  proved 
under  the  defendant's  commission.  I  am,  therefore,  of  opinion, 
that  the  plaintiff  is  entitled  to  recover. 

YxATBS,  J.  Of  the  honesty  and  equity  of  the  plaintiff's  de« 
mand  there  can  be  no  doubt.  The  plaintiff  indorsed  a  note  for 
the  defendant,  three  months  before  his  bankruptcy,  merely  for 
his  accommodation,  and  has  paid  it  upon  its  being  disconnted 
at  the  late  Bank  of  the  United  States,  and  protested  afterwards. 
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The  defendant,  irlihin  six  weeks  before  it  became  dae,  writes  to 
him  that  it  would  not  be  in  his  power  to  take  np  the  note,  bat 
afisnres  him  that  the  moment  he  was  aUe  to  relieye  him  he 
would  so  do.  The  ability  of  the  defendant  to  pay  the  money 
advanced  for  him,  was  admitted  on  the  trial.  The  sole  question 
is,  whether  the  certificate  of  bankruptcy  granted  to  the  def  end- 
ant,  shall  bar  the  plaintiff's  claim f 

I  was  at  first  struck  with  the  circumstance  that  the  plaintiff 
having  paid  the  note  at  the  bank  after  it  became  due,  and  before 
the  defendant  had  applied  to  commissioners  for  the  benefit  of 
the  bankrupt  act,  the  debt  became  absolute,  and  he  might  then 
have  instituted  a  suit  for  the  recovery  of  the  money,  or  proved 
it  afterwards  under  the  commission.  But  the  case  of  CoUerel  v. 
Boohe^  1  Doug.  97,  satisfies  me  on  this  point.  Where  there 
was  a  bond  and  also  a  deed  of  covenant  to  secure  an  annuity, 
although  the  bond  was  forfeited  before  a  discharge  under  the 
insolvent  act  of  16  Oeo.  IIL,  c.  88,  the  parfy  might  be  sued  on 
the  covenant  for  payments  becoming  due  after  the  discharge. 
The  words  of  that  statute  much  resemble  the  thirty-fourth  sec- 
tion of  the  bankrupt  law  of  congress  of  the  fourth  April,  1800. 
Lord  Mansfield  said  he  took  the  case  of  a  bankrupt  and  insol- 
vent-debtor, as  to  this  point,  to  be  the  same.  When  a  man  has 
two  remedies  he  may  elect.  If  the  plaintiff  had  made  use  of 
the  penalty,  the  case  would  have  been  different,  but  as  he  had 
not,  he  might  proceed  as  often  as  he  pleased  for  breaches  of  the 
covenant.  We  may  here  presume  that  the  plaintiff  acquiesced 
in  the  assurances  given  him  that  the  money  should  be  repaid  to 
him  in  case  of  the  defendant's  future  abilily  to  do  so.  He 
threw  no  obstacles  in  his  way  to  prevent  his  obtaining  the  ben- 
efit of  the  bankrupt  law,  and  I  can  see  no  reason  why  a  promise 
founded  on  a  good  moral  consideration,  made  prior  to  a  dis- 
charge under  the  bankrupt  law,  subject  to  a  contingency,  should 
not  be  equally  obligatory  as  a  promise  made  subsequent  to  such 


The  cases  cited  on  the  argument  fully  show  that  a  promise  to 
pay  when  able,  is  a  contingent  debt,  and  not  absolute  until  the 
happening  of  the  event.  The  ability  must  be  ascertained  by 
proper  proof  upon  trial.  It  has  been  objected  that  a  promise 
made  by  one  who  contemplates  a  bankruptcy  in  favor  of  one 
creditor,  is  injurious  to  the  interests  of  the  general  creditors — 
opposed  to  the  policy  of  the  lavrs,  and  therefore  void.  But  here 
the  promise  not  only  did  not  operate  disadvantageously  to  the 
other  creditors,  but  was  beneficial  to  them.    The  plaintiff's  not 

AM.  Dao.  Vou  VZI^il 
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proving  hia  debt  under  the  commission,  neoessazily  had  the 
.effect  of  increasing  the  dividends  of  those  who  did  daim.  So 
far  from  undue  and  oppressive  terms  being  exacted  by  the 
plaintiff  in  the  distressed  situation  of  the  defendant,  it  appean 
to  have  been  the  spontaneous  and  unsolicited  act  of  the  latter 
when  he  wrote  the  letter  on  which  this  suit  is  founded.  No 
case  has  been  shown  that  a  promise  made  to  pay  a  debt  binding 
in  morality  and  good  conscience  on  the  parly  making  it,  when 
at  a  future  day  he  shall  be  of  su£Scient  abilify  to  pay  it,  has 
been  adjudged  illegal,  and  therefore  I  am  of  opinion  tittt  judg- 
ment should  be  entered  on  the  verdict  for  the  plaintiff. 

BiucKENBmaB,  J.,  concurred. 
Jiidgment  for  the  plaintiff. 

SeethisoaaeoitediiiXeroiov.  WUmatihfT  Alient4tt6,ihMnmiktmptfmdm 
In  writing  to  pay  a  dabt,  made  after  the  oommenMnMiit  of  prooeedingi  in 
bmclrmeyf  end  before  the  gnoiting  of  a  oertificate  of  dieehaigab  wm  held 
binding. 


Gbat  v.  Waln. 

VoLvnrrART  Stbahdivo.— Where  a  veesel  is  volnntaifly  ran  aehore  with  the 
intent  to  preserve  the  ship  and  oergo  as  far  as  poasihle^  and  the  vessel  ii 
in  oonsequenoe  lost^  the  loes  is  to  be  repaired  by  general  average. 

Pao  RATA  Fbsioht,  whsn  DUX. — ^Freight  is  dne  pro  rata  when  the  oonsent 
of  the  merchant^  either  by  words  or  actions,  has  been  expressly  given, 
or  may  fairly  be  inferred,  to  accept  his  goods  at  an  intermediate  port. 

BuzJB  lOB  Valuation  or  Ship. — ^The  value  of  a  vessel  lost  under  cireum- 
stanoes  which  entitle  her  to  contribution  in  general  average,  is  to  be  esti* 
mated  at  the  price  she  would  have  borne  in  the  place  where  the  voyage 
commenced,  deducting  the  expense  of  carrying  her  there,  and  making  a 
reasonable  allowance  for  any  deterioration  she  may  have  soflfored  up  to 
the  time  when  the  loss  happened. 

AssnicpsiT  to  recover  freight  pro  rata  for  the  transportation  of 
the  goods  of  the  defendant  in  the  vessel  of  the  plaintifls,  and 
also  to  recover  the  defendant's  proportion  of  a  general  average, 
arising  from  the  voluntaiy  stranding  and  sabeequent  loss  of  the 
vessel. 

Upon  the  trial  the  point  whether,  where  the  ship  is  lost,  the 
property  saved  is  liable  to  contribution  in  general  average,  was 
reserved,  and  the  presiding  judge,  Yeates,  then  chaiged  the 
joiy :  1.  That  where  the  voyage  had  been  broken  up  by  events 
beyond  the  control  of  the  ship-owner  or  hia  agent,  and  the 
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agent  of  the  shipper  Tolontarily  xeceiTeB  the  goods  at  an  inter- 
mediate port,  the  law  implies  a  new  contract  for  the  payment 
of  freight  pro  rata  iiineria;  and  that  where  the  agent  of  the 
shipper  abroad  is  not  desirous  that  the  cargo  should  be  carried 
to  the  port  of  original  destination,  it  is  not  necessary  that  the 
captain  should  offer  to  ship  the  goods  in  other  Tessels  for  that 
purpose.  And  submitted  whether  Jesse  Wain,  the  supercargo, 
had  authority  to  receive  the  cargo  at  Algesiras,  the  place  where 
the  Tcssel  was  stranded  and  lost,  and  whether  he  did  voluntarily 
receive  it. 

2.  Assuming  that  the  ship,  though  lost,  was  to  be  contrib* 
uted  for,  that  being  the  reserved  point,  the  judge  submitted  the 
question  whether  there  was  such  deliberation  and  Yoluntary  act 
on  the  part  of  the  captain,  as  constituted  a  case  of  general 
average;  8.  He  further  charged  that  the  value  of  the  vessel  was 
to  be  estimated  according  to  what  she  was  worth  when  she 
sailed  from  her  port  of  departure,  making  a  reasonable  allow* 
ance  for  any  deterioration  she  might  have  suffered  by  wear  and 
tear  up  to  tike  time  when  the  loss  took  place. 

The  verdict  being  for  the  plaintiff,  the  defendant  moved  for  a 
new  trial:  1.  Because,  under  the  circumstances  of  the  case, 
no  freight  was  due;  2.  Because  the  vessel  was  valued  l>y  an 
improper  standard. 

Birmey  and  Ohauncey,  for  the  plaintiffs,  on  the  reeerved 
point,  cited  Bynkershoek,  Quest.  Jur.  Priv.  b.  4,  ch.  24,  tit.  de 
Jactu,  p.  424;  Yoet,  Oom.  ad  Paudect.  b.  14,  tit.  2,  s.  8,  p.  690; 
Yalin,  168;  2  Browne's  Civ.  and  Adm.  Law,  199;  2  Magens, 
200;  WhiUeridge  v.  Norris,  6  Mass.  131,  Gate  v.  BeiUy,  3  Wash. 
298;  Abbott,  338;  Bbodian  law,  de  Jactu,  Upon  the  right  to 
freight  prorata,  counsel  cited  Evans  v.  MarleU^  1  Ld.  Baym. 
271;  lAcldbarrcvD  v.  Mojson^  6  East,  21-26;  Davidson  v.  Ovjynne^ 
12  East,  881;  and  as  to  the  rule  for  ascertaining  the  value  of 
the  ship,  they  cited  1  Emerigon,  651;  2  Yalin,  194, 196;  1  Ma- 
gens, 68,  69,  72;  2  Id.  237. 

Bawie,  contra^  upon  the  point  reserved,  cited  Emerigon,  612; 
2  Huberus,  429;  Gleirac,  131,  132;  2  Marsh.  636,  636;  MoUoy, 
p.  3,  sec.  4;  Beawes'  Lex  Merc.  164;  BradhurslY.  Columbia  Ins. 
Co.^  9  Johns.  9.  To  show  that  pro  rata  freight  was  not  recov* 
erable,  counsel  cited  ^rmroyd  v.  Union  Ins.  Co.,  3  Binn.  437; 
CaUender  v.  Ins.  Co.  of  North  America,  5  Id.  525;  Schiejfelin  v. 
If.  Y.  Ins.  Co.  9  Johns.  21;  and  upon  the  rule  of  valuation 
cited:  Abbott»  396,  396;  Parke,  126,  127;  2  Marsh.  646;  1  Ma- 
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geoB,  54,  58»  69;  11  Johns.  323;  Code  Napoleon  de  Commezoe, 
b.  2,  tit.  12,  art.  417. 

TxLaHMAN,  C.  J.  On  the  trial  of  this  cause  the  judge  reserved 
a  point  for  oonsideration.  Supposing  the  ship  to  have  been 
Toluntarilj  run  on  shore  with  a  view  of  preserving  as  far  as  pos- 
sible both  ship  and  cargo,  is  it  n  case  of  general  average  ?  The 
defendant  says  it  is  not,  because  the  ship  was  totally  lost.  But 
it  is  conceded  that  if  the  ship  had  been  only  damaged,  the 
cargo,  which  was  saved,  would  have  been  liable  to  contribution. 
If  this  be  the  law,  it  will  be  difficult  to  assign  a  reason  for  it, 
because  tbe  result  is  that  for  a  small  loss  there  shall  be  com- 
pensation, but  a  great  loss  is  to  go  without  compensation.  Tbe 
principle  of  general  average  is,  that  **  what  is  given  for  the 
beuefit  of  all,  shall  be  made  good  by  the  contribution  of  all.*' 
This  principle  is  recognized  by  the  Bhodian  law.  It  happens 
that  the  case  put  in  that  law  is  a  jettison.  But  the  reason  for 
contribution  is  the  same,  whether  the  object  sacrificed  be  ship 
or  goods.  The  law  of  average  is  founded  on  policy  and  on 
equity.  On  policy,  because  there  are  men  who  would  risk  the 
loss  of  life  and  fortune  rather  than  sacrifice  their  property  with- 
out compensatiou.  On  equity,  because  nothing  can  be  more 
reasonable  than  that  the  property  saved  should  contribute  to 
make  good  the  loss  which  was  the  cause  of  safety.  It  is  to  be 
understood  that  this  loss  was  incurred  voluntarily,  in  time  of 
imminent  danger,  with  a  view  to  the  general  good,  because 
without  these  concurring  circumstances  there  would  be  neither 
policy  nor  equity  in  contribution.  It  is  to  be  understood,  too, 
that  the  object  in  view,  that  is,  the  preservation  of  ship  and 
cargo  has  been  in  whole  or  in  part  effected.  If  goods  are 
thrown  overboard  to  lighten  the  ship,  notwithstanding  which 
she  is  wrecked,  neither  the  ship  nor  the  goods  which  happen  to 
be  saved  shall  contribute,  because  they  were  not  saved  hj  means 
of  the  jettison.  But  if  the  jettison  preserves  the  ship  and  cargo 
from  the  impending  danger,  aud  afterwards  the  ship  is  wrecked 
in  consequence  of  a  new  peril,  what  is  saved  of  the  cargo  shall 
contribute,  because  it  would  not  have  been  saved  but  for  the 
jettison.  It  appears  to  me  that  some  coufusion  has.taken  place 
in  the  law  respecting  average,  from  not  attending  to  the  distinc- 
tion between  cases  of  jettison  and  running  the  ship  on  shore. 
In  case  of  a  jettison,  the  object  in  view  is  not  attained  unless  ibe 
bhip  is  saved;  the  goods  which  chance  to  be  saved  are  not  saved 
by  means  of  the  jettison.  The  reason  for  contribution,  there- 
lore,  foils.    But  where  the  ship  is  run  on  shore,  the  object  in 
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▼lew,  BO  far  as  concenui  the  cargo,  may  be  compleielj  obtained, 
though  the  ahip  be  totally  lost;  because  the  goods  are  saved  bj 
means  of  the  loss  of  the  ship.  There  might  be  a  case  of  jettison 
resembling  the  total  sacrifice  of  a  ship;  that  is  to  say,  the  jettison 
of  the  whole  cargo.  Such  a  case  could  rarely  occur,  and  I  belieye 
ncYer  has  occurred,  but  may  be  imagined,  and  if  it  should  oc- 
cur, I  see  no  reason  why  the  ship  should  not  contribute.  In 
time  of  imminent  danger,  general  safety  is  the  object,  and  ship 
and  cargo  are  considered  as  one.  Either  may  be  sacrificed  in  part 
or  in  whole,  and  whether  in  part  or  in  whole  makes  no  difference 
so  far  as  regards  the  equity  of  demanding  contribution  from  that 
which  is  saved.  I  have  given  my  opinion  on  this  case  upon 
principle.  But  it  is  necessary  to  consider  it  also  upon  author- 
ity; for  of  such  importance  is  certainty  in  the  law,  that  I  should 
not  think  of  setting  up  my  own  opinion  against  a  series  of  un- 
confiiicting  decisions. 

Among  foreign  jurists,  we  have  in  favor  of  general  average, 
Bynkershoek,  Yoet,  Yalin,  Browne  on  the  Lavnei  of  Admiraliy, 
and  the  ordinance  of  Friezland,  Antwerp  and  Konigsberg.  On 
the  opposite  side  are  Emerigon  and  Huberus.  At  home  we  have 
the  circuit  court  of  the  United  States  for  this  district,  and  Judge 
Stoij  in  his  edition  of  Abbott,  for  the  average;  and  the  supreme 
court  of  New  York  against  it.  The  cases  were  cited  in  the  ar- 
gument, and  therefore  I  do  not  refer  to  them  by  book  and  page. 
Among  foreigners  the  weight  of  authority  appears  to  be  in  favor 
of  average.  Between  the  respectable  judges  of  our  own  country, 
I  make  no  comparison.  Suffice  it  to  say  that  the  weight  does 
not  incline  so  decisively  on  either  side  as  to  prevent  this  court 
from  following  its  own  opinion.  I  feel  myself  free,  therefore, 
to  say  that  I  agree  with  my  brother  Yeates,  who  directed  the 
jury  to  consider  this  as  a  case  of  general  average. 

Besides  the  reserved  point,  the  defendant's  counsel  have  as- 
signed two  reasons  for  a  new  trial:  1.  That  no  freight  was  due; 
2.  That  the  judge  erred  in  law  in  his  direction  to  the  jury  to 
estimate  the  ship  according  to  bar  value  at  the  commencement 
of  the  voyage,  making  allowance  for  wear  and  tear  and  any  de- 
terioration which  might  have  taken  place  prior  to  her  stranding. 

1.  As  to  freight,  it  is  due  pro  rata,  according  to  the  principles 
laid  down  by  this  conriia  Armroydy.  Ihe  Union  Ins,  Co.  SBinn. 
437,  and  CaUender  v.  2he  Int.  Co.  of  North  America,  5  Id.  5£5; 
when  the  consent  of  the  merchant,  either  by  words  or  by  actions, 
has  been  expressly  given,  or  may  be  fairly  inferred,  to  accept 
bis  goods  at  an  intermediate  port.    In  such  case,  the  original 
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oontaract  is  dissolyed,  and  a  new  one  arises  by  implication.  Iir 
the  present  instance,  there  was  a  superoaigo  on  board  to  whom 
the  goods  were  consigned,  and  to  him  they  were  deliyered  at 
Algesiras,  a  port  not  far  distant  from  the  port  of  ddivezy,  and 
from  which  they  might  have  been  carried,  and  no  doabt  would 
have  been  carried  to  the  port  of  deliyery  had  the  superautgo 
desired  it,  or  had  the  captain  sapposed  that  the  conseqaence  of 
not  carrying  them  there  would  have  been  the  loss  of  the  whole 
freight.  It  is  material  that  the  market  at  Algesiras  was  better 
than  at  Cadiz,  so  that  the  supercargo  could  have  had  no  motive 
to  desire  that  the  goods  should  be  carried  to  Cadiz.  But  it  ap- 
pears plainly  by  the  eridence  that  had  Cadiz  been  the  better 
market  they  would  have  been  carried  there,  because  the  super- 
cargo went  to  Cadiz,  compared  the  markets  at  the  two  places^ 
and  at  one  time  seems  to  have  had  an  intention  to  transport  part 
of  the  cargo  to  Cadiz.  There  is  no  proof  of  an  exprees  offer  on 
the  part  of  the  captain  to  cany  the  goods  to  Cadiz,  or  of  an 
express  agreement  between  the  captain  and  superoaigo  that  they 
should  be  deliyered  at  Algesiras,  paying  freight  pro  txUa.  But 
considering  the  whole  eyidence,  it  is  impossible  to  entertain  a 
doubt  that  the  cargo  was  yoluntarily  reoeiyed  by  the  superoaigo 
at  Algesiras,  with  knowledge  that  if  he  chose  it,  the  captain 
would  find  means  to  transport  it  to  Cadiz.  It  was  suggested, 
but  not  much  insisted  on,  that  the  superoaigo  had  no  right  to 
receiye  the  goods  at  any  place  short  of  the  port  of  destination. 
Indeed,  it  ought  not  to  haye  been  insisted  on,  for  surely  in  case 
of  shipwreck  the  superoaigo,  from  the  nature  of  things,  must 
haye  power  to  act  for  his  principal.  If  he  has  not,  who  has,  and 
what  is  to  become  of  the  cargo  f  Upon  the  whole,  then,  there 
can  be  no  doubt  that  freight  pro  rata  was  due. 

2.  The  juiy,  under  the  charge  of  the  judge,  estimated  the  ship 
at  her  yalue  when  she  commenced  her  yoyage,  deducting  one 
fifth  for  wear  and  tear,  etc.  To  this  the  defendant  objects,  and 
says  that  the  estimate  should  haye  been  the  price  that  the  ship 
would  haye  brought  at  Algesiras.  In  case  of  a  jettison  the  rule 
is  now  fixed  that  the  goods  thrown  oyerboard  shall  be  yalued  at 
the  price  they  would  haye  been  worth  at  the  port  of  deliTeiy. 
This  is  a  just  estimate,  because  it  puts  the  owners  of  the  lost 
goods  upon  the  same  footing  with  the  owners  of  those  which 
were  sayed,  and  it  has  the  advantage  of  being  easily  reduced  to 
practice;  the  price  actually  brought  by  the  goods  saved  at  the 
port  of  delivery  serving  as  a  standard  for  those  which  were  losL 
But  the  case  is  different  when  contribution  is  to  be  made  for  a 
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lost  abip.  We  haye  no  Baoh  sUndard  there  liy  which  the  valae 
can  be  regulated.  The  object  of  contribution  being  to  make 
good  the  actual  loss,  the  nile  to  be  adopted  should  be  such  as 
will  most  probably  ascertain  the  actual  loss.  All  agree  in  say- 
ing that  the  loss  is  the  value  of  the  ship  at  the  moment  preced- 
ing the  loss.  But  what  is  that  Yalue,  and  how  is  it  to  be  ascer- 
tained? The  defendant  contends  that  it  is  the  sum  the  ship 
would  have  sold  for  at  Algesiras  or  Gibraltar,  and  insists  on  the 
impropriety  of  valuing  the  goods  by  one  rule  and  the  ship  by 
another.  But  the  same  reason  does  not  hold  for  the  yaluation 
of  the  goods  and  the  ship.  The  goods  are  intended  to  be  sold 
at  the  port  of  destination,  and  being  selected  for  that  market, 
may  be  supposed  in  general  to  fetch  a  good  price  there.  Not  so 
the  ship,  which  in  many  cases  delivers  her  cargo  and  returns  to 
the  place  where  the  voyage  originated,  her  owners  having  had 
no  intention  to  sell  her  at  the  port  of  delivery,  which  they  may 
have  known  to  be  no  market  for  ships.  It  would  seem  more 
just,  therefore,  to  value  the  ship  according  to  the  price  she 
would  have  borne  at  the  place  where  the  voyage  commenced, 
deducting  the  expense  of  carrying  her  there.  It  is  impossible 
to  come  at  this  exactly  in  any  instance,  and  yet  it  is  desirable  to 
have  a  rule  calculated  to  do  justice  in  general.  In  cases  where 
the  ship  has  sufEered  no  greater  deterioration  than  the  usual 
wear  and  tear  of  a  voyage  across  the  Atlantic,  it  has  been  sup- 
posed by  some  that  a  deduction  of  one  fifth  from  her  value  at 
the  time  of  commencing  the  voyage  would  do  justice:  Leaven- 
worth V.  D^qfield,  1  Caines,  572  [2  Am.  Dec.  201],  cited  in  2 
Condy's  Mareliall,  545.  This  is  the  rule  at  New  York,  and  the 
juiy  adopted  it  in  the  present  case.  I  am  the  more  inclined  to 
be  satisfied  with  it,  as  it  is  more  equitable,  more  certain,  and 
less  liable  to  accidental  fluctuation  than  the  rule  contended  for 
by  the  defendant.  Different  nations  entertain  different  ideas  on 
the  subject.  France  has  thought  proper  to  value  the  ship  at 
the  commencement  of  the  voyage,  striking  off  one  half  of  the 
whole  value  and  adding  one  half  of  the  freight:  1  Emeiigon, 
651;  2  Yalin,  194,  art.  7;  Id.  195.  Hamburg  fixes  the  value  at 
the  commencement  of  the  voyage:  2  Magens,  237,  art.  8.  Eng- 
land takes  the  value  of  the  ship  at  the  end  of  the  voyage,  but 
whether  this  value  is  ascertained  by  the  price  at  the  port  of  des- 
tination does  not  clearly  appear,  although  Parke,  Marshall  and 
Abbott  seem  to  express  themselves  as  if  they  so  understood  it: 
Parke,  127,  5th  edit.,  ^  Marsh.  545;  Abbott,  895,  896  (Story). 
It  is  to  be  observed,  however,  that  cases  like  the  present,  where 
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eontribution  is  to  be  made  for  a  ship  totally  loet^  seldom  ooeor. 
In  general,  the  Taluation  of  ships  is  made  for  the  purpose  of 
ascertaining  how  much  they  shall  contribute  towards  other 
losses.  Finding  no  certain  rule  on  the  subject,  and  not  perceiv- 
ing that  any  which  has  been  proposed  is  better  calculated  to  do 
justice  than  that  which  was  recommended  by  the  judge  who 
tried  this  cause,  I  agree  with  him  in  opinion,  and  am  therefore 
against  a  new  trial. 

Yeatbs,  J.  A  point  was  reserved  on  the  trial  of  this  cause, 
at  the  desire  of  the  counsel  on  both  sides:  whether,  if  a  ship  be 
voluntarily  stranded,  and  part  of  the  cargo  be  saved,  the  vessel 
shall  not  be  the  subject  of  general  average,  although  she  be  totally 
lost.  The  learned  and  laborious  opinion  of  Judge  Washington,  in 
the  circuit  court  of  the  United  States  for  this  district,  delivered  in 
May,  1814,  between  Gate  v.  Bichards  and  BeiUy,  has  fully  satis- 
fied my  mind  upon  this  question. 

I  will  not  enter  into  a  detail  of  the  arguments  he  has  made 
use  of,  or  the  authorities  he  has  cited  and  answered  in  support 
of  his  legal  conclusion,  but  shall  content  myself  with  observing, 
that  his  masterly  system  of  reasoning  contains  the  most  just  and 
correct  inferences  from  the  true  principles  of  the  Bhodian  law, 
according  to  my  apprehension,  and  conveys  to  my  mind  fidl 
conviction  upon  the  subject  in  question.  I  hiive  no  hesitation, 
therefore,  in  declaring  ttiat  the  ship  Apollo,  under  the  events 
which  have  occurred,  should  be  contributed  for  as  general  aver- 
age. As  to  the  reasons  urged  for  a  new  trial,  I  see  no  ground 
for  an  alteration  of  the  sentiments  I  gave  in  charge  to  the  jury. 
I  trust  I  never  shall  be  so  entirely  wedded  to  any  opinion  as 
not  willingly  to  retract  it  upon  being  satisfied  that  it  was  erro- 
neous. Independently  of  the  expressions  of  the  defendant  in 
his  letter  of  instructions  to  Jesse  Wain  ''to  use  his  best  en- 
deavors to  dispose  of  the  goods  consigned  to  him  for  the  highest 
price  that  could  be  obtained  for  them;''  of  the  terms  of  the  bill 
of  lading  signed  by  Captain  Bell,  that  "  the  goods  were  to  be 
delivered  to  Jesse  Wain,  or  his  assigns,  at  Cadiz,  the  dangers 
of  the  sea  being  excepted,"  I  conceive  that  the  supercargo  to 
whom  the  articles  of  merchandise  were  consigned,  had  the  un- 
questionable right  of  determining  for  his  constituents  what 
ulterior  measures  should  be  pursued  in  cases  of  loss  or  deten- 
tion, or  other  cases  of  necessity,  superinduced  by  unforeseen 
events.  The  known  representative  of  the  shipper  on  board  the 
vessel,  in  the  absence  of  the  principal,  can  alone  decide  on  rb- 
ceiving  or  rejecting  the  goods  at  an  intermediate  port.    The 
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master  of  such  Yeesel  would  nerer  think  of  askiiig  the  iii0p6otioii 
of  his  employer's  instructioiis  in  saoh  an  emeigenoy.  It  is  ob- 
Tious,  that  it  woiild  be  an  idle  ceremony  to  oflTer  to  cany  the 
merchandise  to  the  port  of  destination,  where  the  shipper  or 
his  agent  dispensed  with  it,  either  yerbally,  or  by  an  aneqtiiY- 
ocal  act  on  the  part  of  the  persons  interested.  Such  acts  would 
operate  more  powerfully  in  a  controversy  between  the  owners 
of  ships  and  the  proprietors  of  the  shipments,  respecting  freight, 
pro  rata  ilinens,  where  each  party  had  their  ayowed  agent  at  the 
intermediate  port,  than  as  between  the  insured  and  underwri- 
ters. It  was  submitted  to  the  jury  as  a  fact  to  be  decided  by 
them,  whether  the  supercargo  did  not  receiTe  the  goods  of  his 
own  free  will  and  accord  at  Algesiras;  and  from  their  verdict 
we  are  bound  to  presume,  that  he  yoluntarily  accepted  the 
floods  at  that  port.  This  brings  the  case  within  the  principle 
laid  down  by  this  court  in  Armroyd  ▼.  Union  Ins.  Co.,  8  Binn. 
437;  and  in  CaBender  v.  Ins.  Co,  of  North  America,  6  Id.  525. 
It  cannot  be  asserted  that  the  verdict  has  not  strong  evidence 
to  support  iL 

The  market  at  Algesiras  was  preferable  to  that  of  Cadiz,  but  the 
jury  were  expressly  told  that,  in  no  other  view  than  to  enable 
them  to  form  a  judgment  of  the  grounds  on  which  the  super- 
charge probably  proceeded,  was  the  relative  state  of  the  markets 
material.  The  indorsement  on  the  bill  of  lading,  dravm  up  in 
the  handwriting  of  Jesse  Wain  and  signed  by  Captain  Bell, 
that  he  had  agreed  to  a  deduction  of  forty  cents  per  barrel  upon 
the  freight,  in  consequence  of  the  cargo  being  landed  at  Alge- 
siras, powerfully  shows  that  he  gave  his  full  assent  there  to 
receive  them.  An  agreement  is  the  act  of  two  minds  at  least. 
But  with  whom  could  he  contract  as  to  the  ratable  freight  ex- 
cept with  the  supercargo?  The  letters  of  Jesse  Wain  to  Qray 
and  Taylor,  his  account  of  sales  made  by  his  order,  remitting 
the  net  balance  to  Bainbridge  and  Brown,  in  London,  and  the 
account  current  which  he  drew  up  between  the  plaintiffs  and 
defendant,  wherein  he  charges  the  latter  with  £150  paid  by 
him  on  account  of  the  freight,  ore  proofs  that  at  the  time  of 
these  several  transactions  he  took  it  for  granted  that  the  new 
contract  made  for  freight  was  binding  on  his  constituent. 

I  told  the  jury  on  the  trial  that  Jesse  Wain  had  acted  law- 
fully and  prudently  in  making  this  contract.  I  went  further, 
and  submitted  to  them  whether,  if  Mr.  Robert  Wain  had  been 
at  Algesiras,  a  due  attention  to  his  own  interests  would  not 
have  led  him  to  have  pursued  the  same  line  of  conduct  which 
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his  supercargo  had  done.  It  has  been  urged  that  the  mle  laid 
down  to  the  jury,  whereby  the  valoe  of  the  Ai>oUo  was  to  be 
estimated,  was  incorrect.  The  ordinances  of  foreign  nations 
furnish  different  rules  on  this  subject,  but  all  of  them  profess 
ihe  principle  that  contribution  should  be  a  complete  indemnity 
to  the  party  whose  property  has  been  sacrificed  for  the  common 
good.  These  regulations  are  arbitrary,  but  are  considered  as 
adapted  to  the  state  of  commerce  of  each  particular  country. 
In  France  and  many  other  of  the  continental  states,  contribu- 
tion is  made  in  some  cases  for  the  whole,  in  others  for  a  moiety 
only,  of  the  value  of  the  ship  and  of  the  gross  freight:  Abbott, 
845.  In  England  a  ship  is  valued  at  the  sum  she  is  worth  at 
the  time  she  sails  on  the  voyage  insured,  indoding  eveiy  ex- 
pense of  the  outfit,  to  which  is  added  the  premium  of  insurance: 
2  Marsh,  623.  In  New  York  the  contribution  is  thus  appor- 
tioned: on  the  cargo,  valued  at  its  first  cost  and  charges  at  the 
port  of  departure;  on  the  vessel,  valued  at  four  fifths  of  her 
actual  value  at  the  same  place,  exclusive  of  outfits,  and  on  the 
freight,  at  one  half  the  gross  amount,  payable  in  the  event  of  a 
successful  performance  of  the  voysge:  Leavenworlh  v.  Ddc^dd, 
I  Caines,  873  [2  Am.  Dec.  201]. 

Where  it  is  said  in  Abbott,  846,  that  in  England  the  owners 
contribute  according  to  the  value  of  the  ship  at  the  end  of  the 
voyage,  and  the  clear  amount  of  the  freight  after  deducting  the 
wages  of  the  crew  and  other  expenses  of  the  voyage,  I  under* 
stand  the  author  to  mean  the  true  value  at  the  end  of  the 
voyage  as  contradistinguished  from  her  real  worth  when  the 
voyage  commenced.  I  never  can  subscribe  to  the  defendant's 
doctrine  that  the  place  where  the  voluntary  stranding  happened 
can  form  the  principle  of  decision  in  the  estimate.  If  it  took 
place  on  a  desert  island,  or  at  Otaheite,  where  no  trade  from 
foreign  countries  is  carried  on,  such  a  rule  would  be  pregnant 
with  injustice.  Nor  should  I  deem  Gibraltar  a  proper  place 
under  tiie  circumstances  of  the  present  case,  in  order  to  deter- 
mine the  value  of  the  Apollo  there,  because  it  was  shown  in 
evidence  by  Captain  Edward  Warrington  that,  although  she 
would  have  commanded  only  between  seven  and  eight  thousand 
dollars  in  that  port  at  market,  she  was  in  truth  worth  much 
more.  It  was  a  port  of  deep  speculation  where  vessels  were 
sacrificed  when  sold.  I  adhere  to  the  principles  I  laid  down  on 
the  trial,  that  she  should  be  estimated  at  a  fair  price,  such  as 
she  would  have  brought  in  an  appropriate  place  where  th€ 
American  character  of  shipping  was  duly  appreciated,  in  the 
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State  wherein  she  floated  ixomediately  before  she  was  ran 
ashore.  If  her  holl,  sails,  or  rigging  had  been  deteriorated  by 
etonns,  or  by  wear  and  tear,  she  was  not  to  be  estimated  at  the 
sum  she  would  haye  commanded  when  she  sailed  from  the  first 
port  on  her  Toyage.  I  still  think  this  to  be  the  only  practical 
role  which  can  meet  the  real  equity  of  such  cases,  that  its  cor^ 
rectness  is  warranted  by  2  Magens,  68,  and  that  the  principle 
on  which  goods  are  valued  which  have  been  sent  abroad  for 
sale,  differs  essentially  in  the  case  of  a  canying  ship  whose 
return  to  her  original  port  may  be  fairly  calculated  in  ordinary 
cases.  The  jurors  had  sufficient  data  on  which  they  might 
form  their  estimate,  and  the  value  of  the  ship  which  they  have 
found  is  satisfactory  to  my  mind.  I  am  of  opinion  that  the 
motion  for  the  new  trial  should  be  overruled. 

BaAOKKHiuDOE,  J.,  "WSB  abscut  from  indisposition, but  informed  ' 
the  chief  justice  that  he  concurred. 

New  trial  refused,  and  judgment  for  the  plaintiif. 


Jnstioe  Stay,  dttUvoiiiig  the  opinion  of  the  eoiutin  CMumUan  /m.  Co,  v. 
Aahlejf,  13  Pet  848»  after  referring  to  Com  v.  BeU^,  3  Waeh.  298,  and  Sim$r. 
Gumey,  4  Binn.  673»  and  the  doctrine  there  held,  that  there  waa  no  difference 
between  a  partial  and  a  total  Ices,  occaaioned  by  a  voluntary  stranding,  both 
being  equally  caaea  of  general  avemge,  proceeda:  "And  again,  in  Oray  v. 
Wain,  2Seig.  &£.  229,  upon  a  reargnment  of  the  whole  matter,  with  all  the 
snbaeqnent  lights  which  could  be  brought  before  it  [the  court],  adhered  to 
that  opinion;  and  this  haa  ever  since  been  the  established  law  of  that  coort. 
We  have  examined  the  reasoning  in  these  opinions,  and  are  bonnd  to  say  that 
it  has  onr  unqualified  assent;  and  we  follow  without  hesitation  the  doctrine^ 
as  well  founded  in  authority  and  aupported  by  principle^  that  a  voluntary 
stranding  of  the  ship,  followed  by  a  total  loss  of  the  ship,  but  with  a  saving 
of  the  cargo,  constitute,  when  designed  for  the  common  safety,  a  clear  case  of 
general  average.** 

The  same  question  again  arose  in  Barnard  v.  Adam$,  10  How.  30S2,  and  the 
court  citing  the  above  esses,  say:  **  There  are  few  caaes  to  be  found  in  the 
books  which  have  been  more  thoroughly,  laboriously  and  ably  investigated  by 
the  most  learned  counsel  and  eminent  judges.*'  And  in  the  Star  of  Hope,  9 
WaU.  232,  Justice  Clifford,  delivering  the  opinion  of  the  court,  says:  "  To 
prevent  any  misconception  as  to  the  views  of  the  court,  it  is  deemed  proper 
to  add,  that  it  is  settled  law  in  this  court,  that  the  case  is  one  for  general 
average,  although  the  ship  was  totally  lost,  if  the  stranding  was  voluntary, 
and  waa  designed  for  the  common  sslety,  and  it  appears  that  the  aet  of  strand* 
ing  resulted  in  saving  the  cargo." 
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Deabth  v.  Williamson. 

OovEKAMT  TO  OosTCT. — ^A  ooTeoaiit  to  gi^d  a  '^lawful  deed  ai 
means  a  deed  coaveyiiig  a  lawful  or  good  title. 

Ofim  ov  Pervorhancs  kot  Excused. —Where,  by  artidee  of  agieeaiaitfbr 
the  Bale  of  land,  the  plaintiff  was  to  give  a  lawfal  deed  of  oonTeyanee  to 
the  defendant,  who  was  to  pay  a  certain  anm  therefor,  and  procure  a 
sheriff's  deed  of  the  property  sold  for  unpaid  taxes  to  be  made  to  plaint- 
iS,  it  was  held  that  the  plaintiff  coold  not  reoover  the  oonsideratioQ  agreed 
to  be  paid,  without  making  or  offering  to  the  defendant  a  deed  of  oob« 
veyanoe,  although  the  latter  had  taken  the  sheriff's  deed  in  his  ownnaiii% 
snd  had  never  oonToyed  to  the  plainti£ 

Ebbob  to  the  court  of  common  pleas.  The  action  was  for  the 
recoveiy  from  the  defendants,  Williamson  and  others,  adminis- 
trators of  Welsh,  of  three  dollars  and  sevenl^-fiTe  cents  per 
acre  for  a  certain  tract  of  land.  It  appeared  that  in  Jane,  1809, 
George  Dearth  and  Welsh  entered  into  articles  of  agreement, 
by  which  O.  Dearth  promised  for  himself  and  his  heirs  to  make 
a  lawfal  deed  of  conveyance,  at  the  expiration  of  four  years,  of 
the  tract  in  question  to  Welsh,  who  agreed  to  pay  therefor.  It 
was  also  stipulated  that  Welsh  should  procure  a  commissioner's 
deed  to  be  made  to  O.  Dearth  for  the  tract,  the  same  faaving 
been  sold  at  sheriff's  sale  for  unpaid  taxes,  assessed  in  the  name 
of  Bandolph  Dearth,  and  baring  been  purchased  by  Welsh  for 
O.  Dearth.  The  sheriff^s  deed,  commonly  known  as  a  comnus- 
sioner's  deed,  was  executed  in  Welsh's  name,  and  he  neyer  pro- 
cured to  be  made,  or  made,  a  conyeyance  to  the  plaintiff  of  the 
title  deriyed  from  the  commissioners.  It  did  not  appear  that 
the  plaintiff  made,  or  offered  to  make,  any  conyeyance  to  Welah 
after  the  date  of  the  articles.  The  court  charged  the  jury  in 
f ayor  of  the  defendant,  to  which  the  plaintiff  excepted. 

S.  B.  Foster  and  Campbell^  for  the  plaintiff  in  error,  con- 
tended that  the  plaintiff  had  been  discharged  from  perf onnance, 
as  it  was  impossible  for  him  to  giye  a  legal  title  to  Welsh,  he 
not  haying  procured  the  sheriff's  deed  to  be  made  in  plaintiffs 
name.  The  act  of  the  person  to  be  benefited  was  the  cause  of 
the  non-performance:  1  Pow.  Cont.  417. 

Ayres,  cofdra. 

TiLomcAN,  0.  J.  (After  stating  the  case.)  If  nothing  else  was 
intended  by  the  articles  of  agreement,  than  that  the  pl^^i^ti* 
should  reconyey  to  Welsh  the  title  deriyed  from  the  commie- 
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donerSy  which  Welsh  was  first  to  proonre  to  be  rested  in  him, 
then  indeed  there  can  be  no  objection  to  the  plaintiff's  recoyerj 
in  this  suit,  because  Welsh  has  the  title  from  the  commissioners 
▼ested  in  him  already,  and  it  was  impossible  for  the  plaintiff  to 
convey  what,  through  Welsh's  default,  he  never  had.  The  law 
is  clear,  that  if  a  man  by  his  own  act,  prevents  me  from  doing 
what  I  covenanted  to  do  in  his  favor,  he  thereby  discharges  me 
from  the  covenant.  But  this  is  not  the  meaning  of  the  articles. 
The  plaintiff  was  to  make  a  lawful  deed  of  conveyance,  that  is, 
he  was  to  convey  a  lawful  title,  for  which  he  was  to  receive  the 
full  value  of  the  land.  It  does  not  appear  that  the  plaintiff 
had  any  title  whatever,  but  from  his  taking  letters  of  admin- 
istration on  the  estate  of  Randolph  Dearth,  in  whose  name  the 
land  was  assessed  when  it  was  sold  for  taxes,  it  would  seem  as 
if  he  was  endeavoring  to  derive  some  title  under  him.  Sales 
for  taxes  have  been  seldom  so  conducted  as  to  give  a  good  title 
to  the  purchaser.  It  would  therefore  require  clear  expressions 
in  the  articles  of  agreement  to  induce  the  conclusion  that  three 
dollars  and  sevenly-five  cents  an  acre  was  meant  to  be  given  for 
no  more  than  the  title  under  the  sale  for  taxes.  But  the  ex- 
pressions are  by  no  means  clear  to  that  purpose.  On  the  con- 
trary, a  lawful  deed  of  conveyance  may  be  fairly  understood  a 
deed  conveying  a  lawful  or  a  good  title. 

But  it  has  been  urged  by  the  plaintiff,  that  supposing  this  to 
be  the  construction  of  the  articles,  it  was  the  business  of  the 
defendants  to  prepare  the  deed  and  tender  it  to  the  plaintiff  for 
execution.  If  the  plaintiff  had  told  the  defendants  that  he 
could  show  a  good  title,  which  he  was  ready  to  convey,  if  they 
would  have  a  deed  prepared,  we  might  then  enter  into  the  con- 
sideration whether  the  plaintiff  or  defendants  was  bound  to 
have  the  deed  drawn.  But  the  plaintiff,  having  covenanted  to 
make  a  lawful  deed,  was  at  least  bound  to  produce  his  title  to 
the  defendants,  and  offer  himself  ready  to  execute  a  deed.  For 
without  a  sight  of  the  papers,  it  would  not  be  possible  for  the 
defendants  either  to  prepare  a  deed  or  form  a  judgment  of  the 
goodness  of  the  title,  which  they  had  a  right  to  be  satisfied  of 
before  they  paid  the  purchase-money. 

The  court  of  common  pleas  were  not  in  an  error,  therefore, 
when  they  directed  the  jiuy  **  that  some  other  interest  than  that 
derived  from  the  commissioners  was  to  be  conveyed  by  the 
plaintiff,  and  that  a  conveyance  ought  to  have  been  made  and 
tendered,  or  at  least  offered  to  have  been  made,  before  he  could 
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be  entitled  to  recorer  in  this  mut.**    I  am  of  opinfam  that  the 
judgment  should  be  afiBrmed. 

Yb^tbs,  J.9  was  sick  and  absent. 

GiBsoHy  J.*  concurred. 

See  the  ocmiiniotioii  given  in  thii  oaee  to  a  oofwani  te  gH*  a  Iwfol  deed^ 
CoUowedin  fTtbonT.G^,  57Pa.  St.  27a 


MoWlLLIAMS  V.   NlBLT. 
[2  SnoBUR  a  Uawim,  sot.] 

SumQUBHTLT  AoQVZBXD  TrTLL^Where  one  seUs  aad  eeoTeja  kodi  te 
which  he  has  no  titles  but  afterwarde  aoqoina  titles  his  hflin  will  be 
estopped  to  deny  the  title  in  the  grantee. 

Inm. — ^Where  land  is  oonyeyed  with  oertain  restriotioiis  on  the  power  of 
alienation,  and  the  grantee  aliens  in  violation  thereof,  hat  by  sabseqneafc 
events,  snoh  restrictions  are  at  end,  his  heirs  are  estopped  from  contest" 
ing  the  validity  of  the  conveyance. 

Ebbob  to  the  common  pleas.  Ejectment.  The  case  came 
before  this  court  upon  the  facts  appearing  in  evidence  on  the 
trial  below,  which  facts  were  agreed  to  be  considered  as  found 
by  a  q>eGial  verdict.  The  case  api>eBrB  from  the  opinion. 
Judgment  for  the  defendants  Nisly  and  others. 

Chambers  and  Duncan,  for  the  plainti£b  in  error. 

Watts,  Brown  and  Riddle,  contra. 

TiLamiAN,  0.  J.  This  case  depends  upon  the  oonstroetion 
of  a  deed  from  William  Otsas  and  wife  to  James  McWilliams, 
deceased,  father  of  the  plaintifEs.  Otaaa  was  grandfather  of  the 
plaintiffs,  being  the  father  of  their  mother,  Mary,  the  wife  of 
the  said  James  McWilliams,  who  was  his  only  child.  The  deed 
being  in  consideration,  as  well  of  the  natural  love  and  affection 
which  the  grantors  bore  to  their  son-in-law,  as  of  five  shillings 
lawful  money^  may  well  operate  as  a  deed  of  bargain  and  sale, 
by  which  the  legal  estate  in  fee-simple  may  be  vested  in  the 
grante*).  But  idthough  a  fee-simple  was  conveyed,  yet  it  was 
subject  to  certain  restrictions,  as  to  the  power  of  alienation; 
that  is  to  say,  the  said  McWilliams  was  not  to  sell  the  estate  in 
the  life-time  of  the  said  Gaas,  unless  Gass  sold  the  land  on 
which  he  himself  then  lived;  but  if  McWilliams  should  die, 
living  Gass,  and  before  Gass  had  sold  the  land  on  which  he 


•  Jobn  B.  Gttaon  waa  appointed  June  37,  iai6,  to tlie vaoaacy  owwitniisfl  tgrtte 
of  Judge  BreolMmrtdge,  who  died  June  96.  iai6. 
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liyedy  in  such  case  be  was  to  leave  the  estate  to  his  wife  Maxy, 
the  daughter  of  Oass,  or  to  the  Liwful  issue  of  her  body.  On 
the  contrary,  if  Gbss  should  sell  the  land  on  which  he  liyed, 
•during  the  life  of  MoWilliamSy  or  if  he  should  die»  and  Mc- 
Williams  surviTe  him,  in  either  of  those  cases,  McWilliams  was 
to  have  *'  free  liberty  to  bequeath  or  sell  and  couyey  the  estate, 
«s  he  chose.''  It  turned  out  that  Qass  sold  about  a  hundred 
4ind  sixty-eight  acres  (out  of  about  four  hundred  and  foriy-four 
acres)  of  the  land  upon  which  he  lived,  during  the  life  of  Mc- 
Williams, but  retained  his  dwelling-house  and  the  remainder 
of  his  land,  after  which  McWilliams,  during  the  life  of  Oass, 
4EN>ld  to  the  defendants,  or  those  under  whom  they  claim,  the 
whole  of  the  estate  conveyed  to  him  by  Ghiss,  amounting  to 
about  one  hundred  and  fifty  acres.  Afterwards  Oass  died,  and 
McWilliams  survived  him.  It  cannot  be  denied  that  the  wife 
and  children  of  McWilliams  took  some  contingent  interest  by 
the  deed  of  Oass,  although  what  it  was  is  not  clearly  defined; 
.the  expression  being  that  on  a  certain  event  McWilliiuns  was  to 
leave  tiie  land  to  his  wife  or  her  lawful  issue. 

Much  research  and  ingenuity  have  been  exerted  by  the  plaint- 
iff's counsel,  in  showing  the  different  manners  in  which  the 
interest  of  the  wife  and  children  might  be  secured  to  them  hj 
operation  of  law,  on  this  deed.  In  conveyances  to  uses,  where 
the  legal  estate  is  transf  exred  to  the  use,  by  virtue  of  the  statute 
(Of  uses,  a  grantor  may  do  many  things  which  it  would  be  diffi- 
cult to  effect  by  common  law  conveyance,  and  the  courts  will  do 
oveiy  thing  in  their  power  to  support  the  intent  of  the  grantor, 
even  by  making  the  deed  operate  as  a  kind  of  conveyance  which 
was  not  intended.  The  estate  intended  to  be  conveyed  being 
the  main  thing,  and  the  conveyance  only  the  instrument  by 
which  the  transfer  is  effected.  It  is  necessaxy  that  some  person 
should  be  seised  of  the  legal  estate  in  fee,  and  then  the  uses  be- 
ing declared,  the  legal  estate  passes  over,  and  becomes  united 
to  the  use,  so  that  the  cestui  que  use  is  vested  with  the  legal 
•estate.  These  uses  need  not  all  take  effect  at  the  moment  of 
making  the  deed,  but  may  spring  up  from  time  to  time,  upon 
such  contingencies  as  are  thought  proper,  provided  always,  that 
nothing  in  the  nature  of  perpetuity  can  be  established.  In  the 
present  case,  the  legal  estate  being  conveyed  to  James  McWil- 
liams, who  accepted  it  on  the  terms  mentioned  in  the  deed,  such 
acceptance  may  be  construed  as  a  covenant  by  him,  to  stand 
iseised,  to  such  uses  as  appear  to  be  intended  in  favor  of  bis  wife 
and  children     We  must  inquire,  then,  what  was  intended  in 
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favor  of  the  wife  and  ohildren,  whether  snoh  intent  was  lawfol^ 
and  whether  the  eyenta  have  happened  on  which  their  intecesi 
was  to  arise.  It  was  intended  in  the  first  place,  that  James  Mc» 
Williams  should  not  sell,  during  the  life  of  Qbbb,  unless  Gasa 
had  prsTiouslj  sold  his  own  land. 

The  defendants  contend,  that  this  restriction  was  unlawful, 
being  incompatible  with  the  nature  of  an  estate  in  fee-simple, 
and  that  even  if  it  were  lawful,  it  was  removed  by  the  sale  of 
part  of  Gkkss's  land.  Where  an  estate  is  given,  and  afterwards 
a  restriction  imposed,  destructive  of  that  estate,  the  restrictioa 
is  void.  Therefore,  if  after  giving  a  fee  a  general  and  perpetual 
restriction  of  alienation  were  added,  the  restriction  would  b» 
void.  .  But  if  the  restriction  is  partial,  such  as  aliening  to  a 
particular  person,  it  would  be  good,  because  this  is  not  incon- 
sistent vnth  a  reasonable  enjoyment  of  the  fee.  So,  I  take  it,  if 
the  restriction  was  of  alienation  during  a  particular  time,  as  is 
proved  by  the  decision  in  Largia'a  caae^  1  Leon.  82,  which  has 
been  cited  and  recognized  in  the  books  of  abridgment  and  ele- 
mentary authors  of  good  authority  down  to  the  present  day,  and 
I  have  no  doubt  is  law.  For  what  length  of  time  this  general 
restriction  may  endure,  it  is  not  necessary  to  decide,  nor  shall  T 
att^npt  to  trace  the  boundazy.  Suffice  it  to  say,  and  I  think  it 
may  be  said  vnth  great  safety,  that  it  may  last  during  the  life 
of  any  person  in  existence  at  ihe  time  of  making  the  deed.  Thai 
is  enough  for  the  present  purpose,  for  there  is  no  restraint  lu 
this  deed  beyond  the  life  of  James  McWilliams.  Whether  the 
restriction  ceased  as  soon  as  Gkuas  sold  part  of  his  land,  is  a  point 
not  void  of  difficulty.  But  I  shaU  give  no  opinion  on  it,  as  the 
case  may  be  decided  on  clearer  and  better  ground. 

Let  us  go  on  then  to  inyestigate  the  extent  of  the  deed.  The 
only  case  in  which  any  provision  was  intended  in  favor  of  Mo- 
Williams'  wife  and  children,  was,  that  of  his  dying  in  the  life  of 
Qass^  and  before  Gkuu  had  sold  his  ovm  land.  But  the  instant 
Qass  sold,  or  died,  all  idea  of  provision  vanished,  and  the  estate 
of  McWilliams  was  to  be  absolute  and  uncontrolled.  This  is 
the  dear  intent  of  the  deed.  So  that  under  the  events  that  have 
taken  place,  if  the  wife  or  children  of  McWilliams  retained  any 
interest,  it  was  contraiy  to  their  grandfather's  design. 

This  is  so  manifest  that  the  plaintiff's  counsel  were  reduced 
to  difficulties  in  the  argument.  After  producing  many  author- 
ities to  show  that  in  deeds  operating  by  way  of  use,  the  court 
would  strain  to  support  the  intent  of  the  grantor,  they  were  re- 
duced to  the  necessity  of  turning  short  about  and  construing 
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this  deed,  bo  far  as  reepected  McWilliams'  intereBt,  inth  the 
sereiity  of  a  oommoxx  law  conyeyance.  Sometimes  they  sap- 
posed  that  there  was  a  oonditiozi  sabsequenty  which  forfeited 
the  estate  of  McWilliams  as  soon  as  he  executed  a  conveyance  of 
any  part  of  his  estate.  They  then  were  for  tying  him  down  to 
the  rigid  ezecntion  of  a  power,  asstiming  that  he  had  nothing 
more  than  a  power  to  sell  on  certain  contingencies  which  had 
not  happened.  But  there  is  nothing  like  a  condition  in  this 
case,  because  an  entry  for  a  condition  broken  would  haye 
defeated  the  interest  of  the  wife  and  children,  which  it  was  the 
object  of  the  restriction  to  protect.  There  is  more  reason  in 
saying  that  there  was  a  conditional  limitation.  But  that  would 
not  answer  the  plaintifTs  purpose,  because  the  limitation  would 
not  take  e£Eect,  McWilliams  haying  surviyed  Oass,  and  there 
being  nothing  in  the  deed  which  shows  an  intent,  in  any  eyent, 
to  deprive  McWilliams  of  the  estate  and  give  it  to  his  wife  and 
children  during  his  own  life.  FinaUy  the  objection  to  the  de- 
f endanVs  title  is  reduced  to  this,  that  at  the  time  of  the  ezecu* 
tion  of  McWilliams'  deeds  he  had  no  power  to  sell.  This  is 
true,  and  if  under  the  events  which  have  taken  place  any  use 
could  arise  to  the  plaintiffs  under  their  grandfather's  deed,  they 
ought  certainly  to  recover.  But  as  there  is  no  such  use,  their 
title  now  must  be  derived  from  and  under  their  father,  James 
McWilliams,  as  his  heirs,  and  not  paramount  to  him. 

The  case  then  will  stand  thus:  James  McWilliams  sells  and 
conveys  land  to  which  he  has  no  title,  but  afterwards  acquires 
title.  Can  his  heirs  recoyer  against,  his  grantees f  It  appears 
to  me  that  in  such  case  they  would  be  estopped  by  their  father's 
deed  from  denying  his  title,  and  if  there  were  occasion  for  fur- 
ther assurance,  equity  would  compel  them  to  make  it.  If  the 
interest  of  James  McWilliams  had  extended  no  farther  than  a 
power  to  sell  on  certain  conditions,  with  an  interest  limited  to 
his  children  in  case  he  did  not  execute  the  power,  then  indeed  a 
non-execution,  or  even  a  defective  execution,  would  not  be 
aided,  because  the  children  having  as  much  equity  as  the  pur- 
chasers under  their  father,  the  court  would  not  interfere.  But 
I  consider  the  father,  after  the  death  of  the  grandfather,  as  en- 
joying an  unlimited  estate,  to  which  the  doctrine  of  powers 
would  not  be  applicable.  It  is  objected  that  a  person  who 
makes  a  voidable  deed  (as  an  infant)  cannot  be  compelled  to 
confirm  it  afterwards,  although  he  has  absolute  power  over  the 
estate.  But  these  cases  are  very  distinguishable.  The  deed  of 
an  infant  is  voidable  because  the  law  supposes  him  to  be  of 
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insiiffioient  understanding  to  make  the  contract,  and  tlus  pre* 
gumption  cannot  be  contradicted.  It  remains,  therefore,  in  as 
full  force  when  the  infant  arriyes  at  age  as  ever.  The  fact  still 
is,  that  the  deed  was  made  by  a  person  of  insufficient  under- 
standing, and  therefore  there  is  no  ground  for  insisting  on  a 
confirmation  of  it.  But  in  the  case  before  us  there  was  no  per- 
sonal incapadtj,  nor  any  reason  why  the  conveyances  of 
McWilliams  were  not  good  except  that  they  were  contiaiy  to 
the  provisions  which  the  deed  of  William  Qass  contained  for 
the  wife  and  children  of  McWilliams.  But  now  that  events 
have  happened  which  have  defeated  that  intended  provision,  and 
according  to  the  intent  of  William  Gkuas  all  restraint  on  McWill- 
iams was  to  be  removed,  it  can  make  no  difference  as  to  Gass's 
intent  whether  the  conveyances  of  McWilliams  were  executed  at 
one  time  or  another. 

Suppose  that  McWilliams,  instead  of  conveying,  had  entered 
into  articles,  reciting  the  title  under  which  he  held,  and  cov- 
enanting to  convey,  in  case  subsequent  events  should  make 
it  lawful,  there  can  be  no  doubt  but  that  when  the  course  of 
events  had  removed  the  restrictions,  he  would  be  decreed  to  con- 
vey. And  I  do  not  think  the  case  less  strong,  because  instead  of 
entering  into  articles  he  made  an  absolute  conveyance.  A  case 
has  been  cited  of  a  tenant  in-tail,  who  covenanted  to  suffer  a 
common  recovery  for  a  valuable  consideration.  A  bill  in  equity 
was  filed  on  this  covenant,  he  was  decreed  to  suffer  a  reoovezy, 
and  committed  for  contempt  in  not  performing  the  decree,  and 
died  in  imprisonment.  The  heir  in-tail  took  the  land.  The 
reason  is  plain,  because  the  heir  in-tail  claimed  per  formam 
doni,  paramount  the  father  who  died  in  imprisonment  And 
the  law  would  be  the  same  if  in  the  present  case  the  wife  or 
children  of  McWilliams  had  any  interest  in  this  land  after  their 
grandfather's  death.  This  is  the  turning  point  of  the  canae. 
It  appears  clearly  to  me,  that  they  had  no  interest,  and  there- 
fore McWilliams  would  have  been  decreed  to  execute  a  convey- 
ance if  a  bill  had  been  filed  against  him  after  the  death  of  Qass. 
My  opinion  is,  that  the  judgment  should  be  affirmed. 

Yb4Tbs,  J.,  was  sick  and  absent. 

Gibson,  J.  The  plaintiffs  must  recover,  if  at  all,  either  aa  heira 
of  William  Gass,  or  as  purchasers  under  the  deed  of  the  ninth 
May,  1775,  or  as  the  heirs  of  James  McWilliams.  The  inten- 
tion of  Ghu9s,  at  the  time  the  deed  was  executed,  seems  to  have 
been,  that  as  long  as  he  remained  the  owner  of  the  mansiott 
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part  of  what  originally  formed  the  whole  estate,  no  part  of  it 
should  go  oat  of  the  family.  He  also  seems  to  have  resolyed 
not  to  sell;  so  that  the  whole  of  his  property,  or  what  remained 
tinsoldy  in  case  he  changed  his  intention  in  part,  should  be  re- 
united in  the  family  of  MoWilliams,  and  that  in  case  McWil- 
liams  died  before  him,  a  provision  should  at  all  events  be  secured 
to  his  wife  and  children.  There  was  also  a  secondaiy  and  sub- 
survient  intention  to  provide  for  Mc Williams  and  his  wife,  dur- 
ing his  own  life,  or  until  he  should  make  a  different  disposition 
of  his  whole  property  inconsistent  with  the  above  arrangement, 
in  which  case  McWilUams  was  to  be  the  owner  of  the  part  granted 
him  absolutely.  These  objects,  he  appears  manifestly  from  the 
provisions  of  this  deed,  to  have  had  in  view.  I  therefore  do 
not  think  the  plaintiffs  can  claim  a  right  of  entry  as  the  right 
heirs  of  Qass  for  a  condition  broken.  For  to  construe  the 
restriction  against  alienation  as  a  condition,  the  breach  of  which 
would  work  a  forfeiture,  would  frustrate  one  of  the  essential 
objects  of  the  grantor,  to  vrit,  to  secure  a  provision  for  the 
plaintiffs  themselves.  It  is  unnecessary  to  consider  whether  as 
a  condition,  this  restriction  would  be  totally  void  as  being 
against  the  policy  of  the  common  law,  as  it  is  yery  clear  that  if 
the  intention  of  the  grantor  cannot  take  effect  under  this  instru- 
ment as  a  conveyance  at  common  law,  it  may  as  a  conveyance 
to  uses.  McWilliams  stood  seised  under  this  deed  to  his  own 
use  in  fee,  with  a  springing  use  to  his  vnfe  in  case  she  survived 
him,  and  if  not,  to  her  issue,  limited  to  take  effect  on  the  con- 
tingency of  McWilliams  dying  in  the  life-time  of  Gass,  not  hav- 
ing then  sold  the  land  he  lived  on  at  the  execution  of  the  deed. 
McWilliams  survived  Gass.  I  therefore  take  it  the  contingency 
never  happened  within  the  intent  and  meaning  of  the  deed,  on 
which  the  use  to  the  plaintiffs  was  to  arise. 

I  do  not  consider  this  as  a  conditional  limitation  of  an  use  to 
the  plaintiffs  taking  effect  as  soon  as  McWilliams  should  do  any 
act  inconsistent  with  the  nature  of  the  estate  granted  to  him; 
and  if  it  were  so,  I  do  not  consider  the  conveyances  to  the  de- 
fendants as  acts  tending  to  defeat  the  interest  of  the  plaintiffs. 
For,  claiming  under  the  deed,  and  being  of  course  purchasers 
vrith  notice,  they  would  stand  seised  to  the  same  uses  whenever 
they  should  arise,  that  he  did.  The  estate  could  not  go  over  to 
the  plaintiffs  at  the  time,  for  they  could  not,  at  all  eyents,  take 
in  the  life-time  of  their  father.  I  take  it,  then,  the  plaintiffs 
cannot  claim  as  purchasers  under  the  deed,  the  contingency  not 
having  happened,  upon  which  the  use  was  to  ha^e  shifted.    If 
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they  xeooTer,  it  must  be  as  the  heirs  at  law  of  MeWilliams.  At 
the  time  of  the  execution  of  the  conyeyanees  to  the  defendants^ 
he  had  no  power  to  execute  any  deed.  Therefore  the  cases 
cited  hy  the  plaintiffB*  counsel,  respecting  a  defective  or  non- 
execution  of  a  power,  which  always  suppose  the  existence  of 
one  at  the  time,  do  not  apply.  It  is  clear,  also,  that  lioWill- 
iams,  by  surviving  Gass,  when  all  restrictions  became  extinct, 
did  not  thereby  acquire  a  naked  power  to  sell,  unconnected 
with  his  interest  in  the  land.  He  became  the  absolute  owner 
of  the  fee-simple.  It  is  by  considering  his  conveyances  in  the 
light  of  an  execution  of  a  power  defective  and  void,  that  any 
difficulty  is  raised  in  the  mind.  Suppose  that  instead  of  con- 
veyances executed,  he  had  entered  into  articles  with  the  defend- 
ants, to  convey  to  them  as  soon  as  he  should  become  the  abso- 
lute owner  of  the  land,  there  cannot  be  a  doubt  but  that 
chancery  would  decree  a  specific  performance  of  the  contract 
So  in  equity,  a  grantor  conveying  land  for  which  he  has  no  title 
at  the  time,  shall  be  considered  a  trustee  for  the  grantee,  in 
case  at  any  time  afterwards  he  should  acquire  title.  Then  shall 
not  McWUliams,  or  the  plaintiffs  in  his  stead,  be  so  considered, 
they  haying  no  title  under  the  deed  from  Gkuas  but  what  they 
take,  as  heirs  of  MeWilliams;  and  that  being  the  case,  ohan* 
ctty  would  compel  them  to  convey  to  the  defendants.  The 
judgment  being  in  favor  of  the  defendants,  must  be  afizmed. 
Judgment  aifirmed. 


Wallaos  V.  Duftield. 

pi  SnaauRT  k  Bawl«»  821.] 

Fabdl  EvmBroB  or  Bssultdto  Tbubt.— Whare  exeooton  wws  anttiorisid 
by  will  to  Mil  land  deviaed  to  the  testator^a  fainily  on  ffmg  aacuritj, 
and  they  sold  the  land  and  employed  the  money  it  produoed  in  the  pur- 
ohaee  of  other  lands,  these  circamatanoes,  togetiier  with  eridanoe  of  the 
deolarationa  of  one  of  the  execnton,  will  be  anflfiaiunt  to  imiae  a  troat 
for  the  family  in  the  lands  thna  purdhaaed. 

Lapsb  or  Tdcb  xnwmsa  Tbubib.— Although  trusts  axe  not  strictly  within 
the  atatate  of  limitationa,  yet  equity  haa  adopted  the  prinfliplas  of  thai 
aot. 

EiBBOB  to  the  common  pleas  in  an  action  of  ejectment  brou^t 
hj  William  Duffield  and  Bebecca,  his  wife,  against  Joseph  and 
Margaret  Wallace.  Verdict  for  the  plaintifib  below.  The  case 
appears  from  the  opinion. 

Middle  and  Duncan,  for  the  plaintifb  in  error,  cited  Lane  v. 
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DigTUon,  Aiab.  409;  Oox  ▼«  BaUman^  2  Yes.  19;  Bydtt  t.  B^, 
1  Atk.  59;  Deg  r.  Deg,  2  P.  Wms.  412;  1  W.  Bl.  128;  Orcgary 
▼.  SdUer,  1  Dall.  193;  German  v.  Gabbald,  3  Binn.  802  [6  Am. 
Dec.  872];  Loyd  t.  SpiOei,  2  Atk.  460;  2  P.  Wms.  146;  3  Id. 
143;  3  Atk.  225,  538;  2  Vein.  167;  1  Atk.  59;  2  Fonb.  Eq.  120; 
Free,  in  Ch.  84, 103, 168, 172;  1  Oraise,  472;  Sogden  on  Yen- 
don,  242;  8mUh  y.  Clay,  Amb.  645;  1  Atk.  474. 

MoCvUough  and  Waito,  contra. 

TiLomiAN,  0.  J.  No  facts  appear  bat  soeh  as  aie  mentioned 
in  the  charge  of  the  court,  bo  that  the  only  question  is,  whether 
there  be  error  in  law  in  the  opinion  deliTered  on  those  facts. 
Josiah  Wallace  deceased  by  his  will,  dated  twenty-sixth  April, 
1776,  appointed  his  wife,  Ann,  and  his  sod,  William,  his  exe- 
cutors, and  authoriased  them  to  sell  the  plantation  on  which  he 
li?ed,  in  Ohester  county.  If  they  chose  to  live  on  it,  and  keep 
the  family  together,  they  were  permitted  to  do  so;  but,  in  case 
the  land  should  be  sold,  they  were  to  give  security  to  the  testa- 
mentary guardian  of  the  testator's  other  children,  if  required, 
for  the  shares  derised  to  them  by  the  will.  The  testator  died 
in  the  year  1778.  In  April,  1779,  the  executors  sold  the  land 
for  two  thousand  pounds,  continental  currency,  and  took  a  deed 
in  their  own  names.  The  money  received  for  the  testator's 
land  was  kept  by  itself,  and  eighteen  hundred  pounds  of  it  were 
applied  to  the  payment  of  the  purchase-money  of  the  Franklin 
county  estate.  Whether  two  hundred  pounds  more  of  the  tes- 
tator's personal  estate  was  not  also  applied  in  the  same  way, 
was  a  fact  which  appeared  doubtful,  and  was  left  to  the  juiy. 
There  was  evidence  of  declarations  by  William  Wallace,  tending 
to  show  that  the  purchase  in  Franklin  county  was  in  trust  for 
the  testator's  family.  These  declarations  were  also  left  to  the 
jury,  with  directions  to  find  for  the  plaintiffs,  Duffield  and  wife, 
who  claimed  on  the  supposition  that  the  land  in  dispute  was 
purchased  in  trust  for  the  family,  in  case  they  should  be  satis- 
fied from  the  declarations  of  the  executors,  and  other  circum- 
stances, that  the  land  was  really  intended  to  be  purchased  in 
trust.  That  the  jury  were  satisfied  of  these  facts  must  now  be 
taken  for  granted,  as  they  found  for  the  plaintiffs.  Besulting 
trusts  are  not  within  the  provisions  of  the  act  of  assembly,  which 
requires  conTcyances  of  land  to  be  in  writing. 

Where  money  is  paid  by  A.  and  a  conveyance  of  the  land 
taken  in  the  name  of  B.,  a  trust  arises  for  B.  But  it  is  ob- 
iected  that  the  law  of  resulting  trusts  does  not  apply  to  the 
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case  before  ub,  for  two  reasons:  1.  Because  the  eighteen  hun- 
dred pounds  applied  to  the  purchase  was  not  the  money  of  the 
legatees.  The  executors  had  a  right  to  use  that  money  as  they 
pleased,  and  could  only  be  called  on  to  pay  the  several  l^^cies 
at  the  time  appointed  by  the  testator;  2.  Because  the  land  in 
Franklin  county  cost  four  thousand  pounds,  which  was  double 
the  amount  received  for  the  testator's  land  in  Chester  county* 
These  objections  would  have  great  weight  if  the  cause  rested 
solely  on  the  application  of  the  proceeds  of  the  Chester  county 
estate  in  part  payment  for  the  land  purchased  in  Franklin 
county.  But  the  plaintiff's  case  is  very  much  strengthened  by 
the  declarations  of  the  executors  The  bore  investment  of  the 
testator's  money,  together  with  money  the  private  property  of 
the  executors  in  a  purchase  of  land,  might  not  a£Ebrd  convinc* 
ing  proof  that  there  was  an  intent  to  purchase  in  trust  for  the 
legatees,  and  therefore  a  trust  might  not  result  by  operation  in 
law.  But  when  to  the  investment  of  the  money  is  added  tbe 
declaration  of  the  purchaser,  that  a  trust  was  intended,  a  truFt 
must  certainly  be  raised,  and  the  only  difficulty  is  in  the  proof 
of  these  declarations  by  parol  evidence.  As  to  that  the  caAes 
of  Gregory  v.  Sailer,  1  Dall.  193,  and  German  v.  Gabbald,  3 
Binn.  302  [5  Am.  Dec.  372],  are  strong  in  favor  of  the  evidence. 
The  charge  of  the  president  of  the  court  of  common  pleas  was 
delivered  in  very  cautious  and  guarded  language.  The  juiy 
were  warned  of  the  danger  of  listening  to  parol  evidence,  unless 
it  was  clear  and  convincing,  and  they  were  told  that  the  law 
would  not  raise  a  trust,  unless  an  intention  to  create  it  was 
proved  by  parol  or  other  declarations.  Supposing  the  intent 
to  be  proved,  no  difficulty  would  arise  from  the  circumstance  of 
only  part  of  the  purchase-money  being  paid  from  the  funds  of 
the  testator.  The  amount  of  the  whole  purchase-money,  and 
of  that  part  which  was  taken  from  the  funds  in  the  hands  of 
the  executors,  being  ascertained,  it  was  easy  to  calculate  tbe 
proportion  of  the  land  on  which  the  trust  would  operate,  and 
in  that  respect  the  jury  received  precise  and  proper  instructions 
from  the  court.  I  do  not  see,  therefore,  that  there  is  any  error 
in  the  charge  so  far  as  respects  the  trust. 

Another  exception  is  made  to  that  part  of  the  charge  which 
relates  to  the  act  of  limitations.  It  was  left  to  the  jury  to 
decide,  from  all  circumstances,  whether  from  the  length  of 
time  between  the  piurchase  of  the  land  in  dispute,  and  the 
bringing  of  this  ejectment,  it  might  not  reasonably  be  inferred 
that  the  plaintiffs  considered  the  estate  as  belonging  to  the  de* 
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f  endants.  It  is  contended  that  the  act  of  limitations  is  a  posi- 
tive bar.  But  there  are  no  facts  on  the  record  to  warrant  ns  in 
saying  so.  It  does  indeed  appear  that  there  was  an  interval  of 
thirty-one  years  between  the  purchase  of  the  land  and  the  com- 
mencement of  this  suit.  But  it  does  not  appear  in  what  man- 
ner  the  possession  has  gone.  The  judge  refers  to  circumstances 
respecting  the  situation  of  the  family,  which  were  given  in  evi- 
dence but  are  not  on  the  record.  We  may  imagine  many  cir- 
cumstances which  would  rebut  the  presumption  arising  from 
length  of  time.  Trusts  are  not  strictly  within  the  act  of  limi- 
tations; but  equity  has  wisely  adopted  the  principle  of  the  act. 
Nevertheless,  in  equity,  as  well  as  at  law,  it  may  be  shown  from 
circumstances  that  the  possession  of  the  defendant  ought  not 
to  be  considered  adverse.  Not  knowing  what  were  the  circum- 
stances alluded  to  in  the  charge,  we  cannot  judge  of  the  weight 
of  them.  Neither  can  we  say  that  there  was  error  in  referriug 
them  to  the  consideration  of  the  juiy.  It  was  in  the  power  of 
the  defendant's  counsel  to  have  had  all  material  facts  placed  on 
the  record.  But  having  brought  up  the  charge  of  the  court 
without  any  other  facts  than  what  are  mentioned  in  it,  we  can 
only  judge  of  it  as  we  find  it.  Not  perceiving  any  error,  I  am 
of  opinion  that  the  judgment  should  be  affirmed. 

Yeatbs,  J.  We  must  judge  of  this  case  from  the  facts  dis- 
closed in  the  charge.  The  jury  were  instructed  that  at  least 
one  thousand  eight  hundred  pounds  of  the  consideration  money 
paid  for  the  lands  in  question,  was  identified  to  be  the  same 
money  as  had  been  received  on  the  sale  of  the  lands  in  Chester 
county,  and  that  no  evidence  had  been  given  of  the  widow  or  son 
having  any  property  but  what  arose  from  the  testator's  estate;  that 
William  Wallace,  the  acting  contracting  party  had  declared  that 
if  the  money  had  not  been  so  invested  the  girls  might  have  gone 
and  whistled  for  their  fortunes,  and  that  the  money  would  have 
all  perished.  And  the  question  of  fact  was  submitted  to  the  juiy , 
whether  an  express  trust  was  not  preyed  to  their  satisfaction, 
and  manifested  by  all  the  circumstances  of  the  case.  The  juiy 
were  told  explicitly  that  some  intention  must  appear  by  parol 
or  other  declarations,  so  as  to  raise  the  trust,  or  it  might  be  de- 
rived by  necessary  implication  from  the  nature  of  the  acts 
proved.  I  can  see  nothing  incorrect  herein,  nor  in  assimilating 
the  case  to  German  v.  Oabbald,  3  Binn.  802  [5  Am.  Dec.  872]. 
Let  us  transport  ourselves  back  to  the  period  of  time  when  the 
dififerent  transactions  took  place.  The  circulating  medium  of 
the  country  was  fluctuating,  and  though  different  persons  as- 
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czibed  depreciation  to  different  caiiseB»  all  agreed  that  it  wtt 
sinking  in  value  in  1779.  It  can  excite  no  surprise  that  the 
widow  and  eldest  son  of  the  testator  should  be  anxious  to  invest 
the  proceeds  of  the  Chester  county  property  in  hmds  here;  and 
acting  as  executors,  should  take  the  convejance  in  their  own 
names.  They  were  bound  by  every  tie  of  duty  to  take  the  best 
measures  to  promote  the  best  interests  of  the  family.  The 
verdict  of  the  jury  concludes  us  on  this  point  by  establishing 
the  trusts  on  Uie  facts  fairly  submitted  to  their  decision. 

The  jurors  were  truly  told  that  the  trust  estates  are  not 
within  the  act  of  limitations,  but  that  presumptions  of  acquies- 
cence might  be  raised  from  the  lapse  of  thirty-one  years,  which 
might  give  just  ground  to  infer  an  abandonment  of  the  claim  of 
the  plaintiffs  below,  but  that  nevertheless  snch  presumptions 
might  be  repelled  by  all  the  facts  and  circumstances  which  bad 
been  shown  in  proof  in  the  course  of  the  cause.  No  one  can 
deny  that  this  is  sound  legal  reasoning.  A  presumption  will 
only  stand  until  the  contrary  be  proved.  We  are  left  in  the  dark 
as  to  those  repelling  facts  and  circumstances.  We  know  nothing 
of  the  possession  of  the  land,  whether  it  was  friendly  or  adverse 
to  the  claim  of  Duffield  and  his  wife.  But  we  are  bound  to  cod- 
dude  that  the  jurors  did  not  form  their  opinions  without  just 
grounds.  No  motion  was  made  for  a  new  trial,  nor  could  we 
go  into  that  inquiry  if  it  had  been  made.  Judgment  was  ren- 
dered on  the  verdict,  and  I  think  it  should  be  affirmed. 

Gibson,  J.  This  case  differs  in  an  important  feature  from 
Oregary  v.  Sailer^  1  Dall.  198,  and  (}erman  v.  Oabbald^  8  Binn. 
802  [6  Am.  Dec.  872],  which  carried  the  doctrine  of  resulting 
trusts  quite  far  enough.  In  each  of  the  two  last,  the  whole 
4sonsideration  moved  from  the  person  to  whom  the  trust  was 
Jield  to  result.  In  this,  more  than  a  moiety  of  the  puiohase- 
rmoney  was  paid  by  the  executors  with  their  own  funds.  A 
^resulting  trust,  properly  so  called,  arises  where  the  purchaser 
«f  land  pays  the  purchase-money,  but  takes  the  conveyance  in 
Another  person's  name.  But  where  a  trustee  purohaaee  with 
the  trust  fund,  and  takes  the  conveyance  in  his  own  name,  there 
is  properly  speaking  no  resulting  trust,  though  it  is  usually 
called  so;  for  there  is  in  equity  a  very  substantial  difference  be- 
tween them  both  in  the  qualify  and  extent  of  the  relief  that  can 
be  called  for.  In  the  former,  the  trustee  will  be  compelled  to 
execute  the  trust  by  a  conveyance  of  the  land,  in  the  latter 
ohanoezy  will  raise  ^e  money  out  of  the  land,  bj  a  sale  of  the 
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whole,  or  such  part  of  it  as  may  be  necessaiy  to  produce  the 
sum  withdrawn  from  the  tmsty  and  this  mode  is  peculiarly  con- 
venient where  only  a  part  of  the  consideration  has  been  taken 
from  the  trust  fund.  In  Kirk  v.  Webb,  Free,  in  Ch.  84,  and 
HalcoU  ▼.  MarkarU,  Free,  in  Ch.  168,  it  was  said  money  has  no 
earmark,  and  that  chanceiy  cannot,  therefore,  follow  it  into 
the  land  where  it  has  been  invested.  But  it  is  certainly  law 
that  it  may  be  pursued  where  the  purchaser  stood  as  a  trustee 
in  relation  to  the  fund.  This  was  decided  in  Deg  v.  Deg,  2  P. 
Wms.  414,  and  in  one  or  two  British  cases  since  the  revolution, 
in  which  it  was  held  the  owner  of  the  trust  fund  had  a  spedfie 
lien.  In  Pennsylvania,  where  we  cannot,  for  want  of  a  court 
of  chanceiy,  decree  a  sale,  we  are  compelled  to  have  recourse  to 
the  action  of  ejectment  as  a  means  and  instrument  of  doing 
equiiy  between  the  parties,  although  the  object  is  for  the  most 
part  attained  lyy  it  in  an  imperfect  manner.  On  the  whole  evi- 
dence, then,  it  would  seem,  the  plaintiff  below  might  recover, 
and  that  the  direction  of  the  judge  was  substantially  right.  As 
to  the  other  point,  I  dbncur  without  hesitation, 
judgment  af&rmed. 


As  to  tmsti  tstobliihaA  by  psio],  lee  this  osm  approved  in  Salt  v.  AnH^ 
S  Watt%  146|  i^Xoyd  V.  Oaifer,  17  Fk  St.  220;  and  ifor^  v.  Arridt^  lePk 
81. 120|  ■••,  alaob  note  to  Otrmam  v.  OabbaH  5  Am.  Deo.  87SL 


Tatlob  V.  Adams. 

[3  SsMiurr  h  Sawui,  S84.] 

OaABTOBfs  BaaukBAixovs  as  Svmmoi.— Where  ezeontoES  wen  enqpow- 
end  by  a  will  to  eell  oertein  lende,  and  one  of  them  entered  into  artiolee 
of  egreemaDt  with  the  plaintiff  to  eell  the  landa  to  him,  evidenoe  of  the 
debUratioina  of  the  acting  eKeoatore,  prior  and  labaeqaent  to  plaintiff's 
entry  under  the  artiolea,  ia  admiaaible  to  eatabliah  the  title  in  him. 

Onumni^s  Dsolabaizons  not  BviDBfOB. — ^The  dedaratiooa  of  the  grantee 
at  the  time  of  taking  poaMiaion,  are  not  admiaaible  in  hie  own  &vor. 

Ebbob  to  the  common  pleas.  Ejectment.  Taylor,  the  plaint- 
iff beloWy  daimed  under  Geoxge  Woods,  in  whom  title  was 
shown.  Woods  made  his  will,  appointing  MoDoweU,  Anderson 
and  Woods  his  executors,  with  power  to  them,  or  the  survivors 
of  them,  to  sell  his  lands.  McDowell  renounced  the  office  of 
executor.  It  appeared  that  Taylor  entered  into  written  articles 
•of  agreement  with  Anderson  for  the  purchase  of  the  tract  in 
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question,  paid  the  price  asked,  and  cleared  a  portion  of  the 
premises  which  were  adjoining  plaintiff's  land.  Plaintiff 
offered  to  prove,  by  Anderson  and  Woods,  that  prior  to  the 
articles  of  agreement.  Woods  had  consented  to  Uie  sale;  and 
that  subsequent  thereto,  and  before  the  commencement  of  the 
suit,  Woods  had  confirmed  the  articles,  and  together  with 
Anderson,  directed  plaintiff  to  take  possession,  pursuant  to  the 
agreement.  Plaintiff  offered  to  prove,  also,  that  the  testator 
had,  in  his  life-time,  agreed  by  parol  to  sell  the  land  to  him 
upon  the  same  terms  on  which  he  purchased  of  the  exeontoia. 
This  evidence  was  rejected,  as  was  also  evidence  offered  by  the 
plaintiff  of  the  declarations  made  by  him  when  he  entered  into 
possession,  as  to  his  having  purchased  the  land.  The  ooori 
sealed  a  bill  of  exceptions. 

S.  Biddle,  for  the  plaintiff  in  error. 

Htutan^  coTdra. 

TiLOHiCAN,  0.  J.  The  power  to  sell  being  to  all  the  ezecators, 
could  not  be  executed  by  one.  The  plaintiff,  therefore,  could 
derive  no  title  from  the  articles  of  agreement,  considered  by 
themselves;  but  connecting  them  with  the  other  circumstanoea 
which  he  offered  to  prove,  he  would  at  least  be  entitled  to  the 
possession  of  the  land,  which  would  be  sufficient  for  a  reooveiy 
in  this  suit.  The  evidence  rejected,  in  conjunction  with  that 
which  had  been  given,  would. prove  that  both  the  executors  had 
consented  to  the  agreement,  one  by  writing,  the  other  by  parol 
Now,  this  would  certainly  be  as  good  as  a  parol  agreement  by 
both.  Supposing  then  a  parol  agreement  by  both,  with  pay- 
ment of  the  whole  purchase-money  and  permission  to  take  pos- 
session, there  can  be  no  doubt,  but  under  repeated  decisions  of 
this  court,  the  purchaser  would  be  entitled  to  recover  in  an 
ejectment.  Although  the  act  of  frauds  declares  that  no  title 
shall  pass  greater  than  an  estate  at  will  without  a  contract  in 
writing,  yet  on  a  bill  in  equity  filed  against  the  vendors,  if  they 
confessed  the  agreement,  they  would  be  decreed  to  execute  a 
conveyance.  The  present  case  is  stronger.  The  vendors  not 
only  confess  the  contract,  but  the  receipt  of  the  whole  purchase- 
money.  The  counsel  for  the  defendants  confess  that  this 
would  be  title  sufficient  to  recover  against  the  vendors.  But 
they  take  a  distinction  in  favor  of  the  defendants,  who  claim 
adversely  to  the  vendors,  for  which  I  can  perceive  no  reason. 
The  defendant  stands  upon  his  own  possession.  What  right  then 
has  he  to  say  that  there  is  a  defect  in  the  conveyance  from  the 


Sept.  1816.]  Tailob  i;.  Adams.  667 

exeoators  of  Woods  to  the  plaintifFy  when  the  executors  say  no 
sooh  thing,  bat  declare  their  consent  that  the  plaintifF  should 
take  possession  of  all  the  land  which  they  had  a  right  to  sell? 
Upon  the  strict  words  of  the  act  of  frauds  an  estate  at  will 
would  pass,  under  which  the  plaintiff  would  be  entitled  to  the 
possession  against  the  defendant.  I  am  therefore  of  opinion 
that  the  evidence  should  have  been  received.  There  was  other 
evidence  offered  by  the  plaintiff,  and  properly  rejected  by  the 
court.  I  mean  the  evidence  of  the  plaintiff's  own  declarations 
resi>ecting  the  purchase  of  this  land,  and  his  having  taken  pos- 
session of  it.  Upon  the  whole,  I  am  of  opinion  that  the  judg- 
ment should  be  reversed,  and  a  venirefaciM  de  novo  awarded. 

Ybatbs,  J.  The  dedarationa  of  the  plaintiff  in  error,  as  to 
his  having  taken  possession  of  the  lands  in  controversy,  or  of 
his  having  purchased  them,  could  not  possibly  be  received  in 
evidence.  Nothing  can  be  more  clear  than  that  a  person  shall 
not  be  permitted  to  make  testimony  for  himself,  in  his  own 
cause.  But  I  cannot  see  the  propriefy  of  overruling  the  testi- 
mony offered  to  show  that  Henry  Woods  agreed  to  the  articles 
made  lyy  Dr.  John  Anderson,  his  co-executor,  on  the  fifteenth 
December,  1809,  previous  to  the  execution  thereof,  and  con- 
firmed the  sale  of  the  land  to  Taylor;  and  further,  to  prove 
that  George  Woods,  the  testator,  in  his  life-time,  had  agreed 
-with  the  said  Taylor,  by  parol,  for  the  same  lands,  on  the  terms 
mentioned  in  the  said  articles  of  agreement,  although  no  money 
was  paid  to  the  said  testator,  nor  possession  was  then  delivered. 
It  is  admitted,  that  the  said  testator  authorized  his  executors  to 
sell  his  real  estate  by  the  terms  of  his  will.  A  distinction  has 
been  attempted  to  be  made  by  the  defendant's  counsel,  that 
such  testimony  would  be  admissible  against  persons  claiming 
under  the  testator,  but  not  against  strangers  holding  under  an 
adverse  title.  No  sound  reason  can  be  given  for  this  distinc- 
tion. 

It  has  often  been  decided  that  a  parol  contract  for  the  sale  of 
lands  in  part  executed,  will  take  a  case  out  of  our  act  of  frauds 
and  perjuries,  passed  March  21, 1772.  Here  the  full  consider- 
ation-money was  paid,  and  a  receipt  indorsed  on  the  agreement, 
which  was  fully  assented  to  by  the  other  executor,  conformably 
to  the  terms  agreed  to  verbally  by  the  testator  in  his  life-time. 
There  can  be  no  doubt  that  a  court  of  equity  would  decree  the 
specific  performance  of  these  articles  of  agreement,  and  it  neces- 
sarily follows,  that  according  to  our  uniform  usage,  the  vendee 
must  be  considered  as  having  such  an  equitable  interest  as  would 
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support  ftn  qeofaneni.  If  the  sale  wonld  be  aTaflable  against  the 
haert%  focituA  aui  nodl^i;^^  it  surely  would  operate  against  staui- 
gers  notolaiming  under  the  testator,  who  would  be  put  to  im- 
peaoh  the  title  on  other  grounds. 

I  am,  therefore,  of  opinion  that  the  efidenoe  offered  was  im- 
properly rejected,  that  the  judgment  below  be  astaKsed  and  a 
new  trial  awarded. 

QosoH,  v.,  oononxied* 

Judgment  rerersed  and  a  fwnirsyboiBS  lb  iioco  awaided. 
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SlNGST^OK   V.  HaBDINO. 
[4  BABn  ft  JoBRMw,  lasj 

Banr  nr  AnonoiniB's  Book.— An anotioneeruagaat lor thtUddor situ 
■aotioii  M  wall  m  for  the  owner  of  the  property,  and  an  entiy  by  him  in 
the  aaotion  bool^  of  the  name  of  thebidder,  and  the  amoont  bid,  ii  a  anflU 
oioit  memonndnm  In  writing  to  take  the  oaae  oat  of  the  atatnte, 
whether  the  nle  be  of  zeal  or  peraonal  property. 

VumoBABM  wt  TBinra&^A  tmatee  oannot  be  a  porohaaer  at  hia  own  aale^ 

AmiL  from  the  oonniy  ooort.  The  appellants,  ihe  ezeou- 
tors  of  Singstabk,  brought  an  action  on  the  oaae  to  reoover  the 
difference  between  the  amoont  bid  by  the  defendant  for  certain 
real  estate  at  paUic  anotion,  and  the  amoont  bid  at  a  resale  of 
the  same  property,  the  defendant  hayiog  refused  to  comply  with 
the  terms  of  the  first  sale.  It  appeared  that  the  first  sale  was 
made  pnrsnant  to  the  will  of  plamtiff'a  testatar,  and  that  the 
property  was  strack  off  to  defendant,  the  highest  bidder.  At 
the  time  of  the  sale,  the  auctioneer's  derk  entered  defendant's 
name  in  the  auction  book  as  the  purchaser,  together  with  the 
sum  bid.  l>efendant  saw  the  derk  with  the  auction  book. 
Defendant  entered  upon  the  premises  and  occupied  the  same 
for  several  weeks,  when  he  refused  to  pay  the  installment  and 
giye  his  bonds  for  the  unpaid  residue,  as  called  for  by  the  a4- 
▼ertised  terms  of  sale,  and  told  plaintifb  that  he  would  not  keep 
the  house.  Plaintiffs  then  published  weekly  for  four  weeks 
notice  of  a  resale  of  the  premises,  at  which  sale  the  premises 
were  struck  off  to  one  Tarlton  for  a  sum  much  less  than  that  bid 
by  the  defendant  at  the  original  sale.  It  appeared  that  the 
second  purchase  was  made  by  Tarlton  for  the  use  and  benefit 
of  one  of  the  executors,  plaintiffs  herein. 

Verdict  and  judgment  for  the  defendant. 
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Taney t  for  the  appellants^  urged  that  the  sales  were  Talid 
within  the  statute  of  frauds,  and  that  the  objection  that  the 
property  was  purchased  by  one  of  the  plaintiffs  at  the  second 
sale,  could  only  be  taken  advantage  of  by  the  heinu 

Shaafff  conira^  contended  that  the  second  sale  was  faaodolent; 
2  Fonb.  169;  and  therefore  no  sale. 

By  Court,  Nzgholson,  J.  The  court  are  ot  opinion  in  tiiis 
case,  that  the  original  sale  to  the  appellee  of  the  house  and  lot 
was  a  good  sale,  the  auctioneer  being  the  agent  of  both  partaes, 
haying  entered  the  appellee's  name  in  the  auction  book  as  the 
purchaser.  The  uniform  current  of  the  decisions  has  been  thai 
such  an  entry  was  a  sufKcient  memorandum  in  writing  of  the 
contract  in  the  sale  of  chattels  to  gratify  the  requisitions  of  the 
statute  of  frauds;  and  that  statute  makes  no  distinction  be- 
tween a  memorandum  in  writing  for  the  sale  of  cbattela  and 
the  sale  of  lands. 

But  the  court  are  of  opinion  that  the  pretended  sale  to  Tsri- 
ton,  being  for  the  benefit  of  one  of  the  executors,  was  no  sale, 
and  that  therefore  the  appellee  was  not  liable  for  tiie  difference 
in  the  price  arising  from  that  supposed  sale  and  the  original 
sales  to  him. 

Judgment  aflhmed. 

Babnbt  V.  Pbentiss. 

[4  HiBus  k  Jomnom,  817  J 

KonoB  LoiiTQfa  Cabbob's  RBSPOKSiBiLFrT.— Curienf  of  goode  sad  ib»> 
chandiis  for  hire  axe  reipoonble  for  Ion  of  artudes  delirwad  to  tiMm  to 
be  oomody  bat  if  thoy  ean  by  adTertiaement  ezonmto  tfaamaelveo  fraai 
reaponaibility,  in  oertain  oaoea,  the  langnage  of  the  publication  should  be 
plain,  ezplioit  and  free  from  all  ambignity. 

AsPBAL  from  the  county  court  The  case  appeazs  from  the 
opinion. 

Winder  and  Murray ^  for  the  appellant,  cited  Jones  on  Bail- 
ment»  102, 106;  Laws  of  Carriers,  11,  26;  Tikhbume  r.  WhUe,  1 
Str.  146;  Clark  v.  Gray,  4  Esp.  177. 

No  counsel  appeared  for  the  appellees* 

By  Oourty  Johnsoh,  J.  This  is  an  action  on  the  casebioaght 
bj  Prentiss  and  Carter  against  Barney,  to  reooyer  the  Tahie  of 
a  parcel  of  goods  placed  bj  them  in  the  possession  of  the  de- 
fendant, to  be  carried  for  hire  from  Baltimore  to  Philadelphia. 
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The  cause  was  determined  on  a  case  stated  in  faTor  of  the 
plaintifb,  from  which  determination  the  defendant  appealed. 

The  case  stated  sets  forth,  that  the  plaintiffs,  the  proprietors 
of  a  case  of  senshaws  of  the  value  of  six  hundred  and  twenty- 
seven  dollars,  deliyered  them  at  the  stage-o£Sce,  and  had  them 
entered  on  the  way  bill  for  transportation,  and  for  which  they 
were  to  pay  a  reasonable  compensation;  that  a  letter  from  the 
plaintiffs  to  their  correspondent  in  Philadelphia  was  at  the  same 
time  put  into  the  post-office,  which  was  in  due  time  received. 
But  the  goods  from  the  case  stated  do  not  appear  to  have  been 
received  at  Philadelphia,  nor  any  account  given  of  them.  It, 
also,  appears  that  the  defendant  was,  at  the  time  the  goods  were 
<ielivered,  the  owner  and  proprietor  of  a  line  of  stage-coaches, 
running  from  Baltimore  to  Philadelphia,  for  the  transportation 
of  passengers  and  goods  and  merchandise  for  hire;  that  previous 
to  the  goods  in  question  having  been  delivered  for  transporta- 
tion, the  defendant  published  in  the  various  newspapers  in 
Baltimore,  the  time  when  the  stages  would  start  from,  and 
arrive  at,  the  respective  cities,  in  which  publication  are  the 
following  clauses,  viz.:  "Fare  and  allowance  of  baggage  as 
asnal.  All  baggage  to  be  at  the  risk  of  the  owners  thereof.  All 
baggage  over  twenty  pounds  will  hereafter  positively  be  charged 
and  be  at  the  risk  of  the  owners  thereof."  Which  advertise- 
ment, before  the  delivery  of  the  case  of  senshaws,  was  known 
to  the  plaintiffs. 

The  question  for  the  consideration  of  this  court  is,  whether 
the  county  court  erred  in  their  judgment?  Whether  the  owners 
of  stage-coaches,  which  are  principally  engaged  in  carrying  of 
persons,  and  such  baggage  as  usuaUy  accompany  them,  but  who 
also,  as  in  the  case  before  the  court,  carry  goods  and  merchan- 
dise for  hire  without  the  owner  accompanying  them,  can,  by 
auch  advertisements,  exonerate  themselves  from  all  responsi- 
bility for  goods  and  merchandise  delivered  for  transportation 
need  not,  in  this  case  be  determined.  For,  as  such  carriers 
would  without  such  publications  be  responsible  for  the  loss  of 
goods  delivered  to  be  carried,  if  they  can,  by  their  publications 
exempt  themselves  from  their  liability,  then  the  publications, 
in  the  language  of  the  exception,  should  be  plain,  explicit,  and 
free  from  all  ambiguity.  But,  as  in  the  case  before  the  court, 
the  defendant,  in  the  advertisement  published  by  him,  has  used 
the  most  doubtful  and  ambiguous  language,  he  therefore  stands 
in  the  same  predicament  as  if  no  publication  had  been  made. 

Judgment  affirmed. 
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Sloan  v.  Wilson. 

[4  HiBDi  k  9aamom,9XL\ 

OowimiRATroy  ow  Quabahty. — A  promiM  in  writiiig^  ngiied  by  tfaa  doland- 
iat^  to  pay  to  pbuntiff  the  amoant  of  »  oerfeMU  note  made  in  pkhitifr^ 
bkYor  by  a  third  penon,  in  oonaideimtiQn  of  the  plaintifPe  renewal  of  eaeli 
note,  in  ease  the  maker  faila  to  pay  at  matarity»  ia  a  aoffident  memofsn- 
dom  in  writing  to  take  the  oaae  ont  of  the  atatate.  When  the  renewal 
took  pUoe»  the  oonaideration  attached,  and  the  deiendanfa  liabili^ 
oommenoed. 

AsPBAL  from  the  county  oonrt  in  an  action  of  oBsumpmL  li 
appeared  that  one  Foivble,  being  indebted  to  the  plaintiff  below, 
Wilson,  in  a  certain  promissory  note,  which  the  maker  was 
unable  to  pay  at  maturity,  defendant,  Sloan,  wrote  to  plaintiff 

the  following:  '*  Baltimore,  sixteenth ,  1806.    Mr.  Wilson. 

Sir:  The  small  note  you  hold  of  Mr.  Jacob  FowUe  for  two  hun- 
dred and  ninely-two  dollars,  if  you  will  be  so  good  and  renew 
it  for  him,  I  will  guarantee  the  payment  of  it  at  sixty  days. 
Jas.  Sloan.''  Plaintiff  did  renew  the  note,  and  the  same  not 
being  paid,  this  action  was  brought.    Verdict  for  the  plaintiff. 

Winder t  for  the  appellant.  The  memorandum  is  not  such  an 
agreement  in  writing  as  will  take  the  case  out  of  the  statute: 
Chaplin  r.  Rogers,  1  East,  IM;  Ghaier  y.  Becbei,  7  T.  B.  200; 
Ansiey  t.  Marden,  4  Bos.  &  P.  132;  Orani  t.  Naylar,  4  Oranch, 
224;  1  Pow.  on  Con.  6;  1  Com.  Dig.  400.  It  does  not  contain 
a  good  and  su£Scient  consideration:  Wain  ▼.  WarUers,  5  East, 
10;  Sears  y.  Brink,  8  Johns.  210,  215  [8  Am.  Dec.  476].  The 
engagement  was  not  mutual,  and  was  wholly  executory:  Egerton 
y.  Matthews,  6  East,  807;  Cooke  y.  Oxfey,  8  T.  B.  668. 

Hoffman,  contra. 

By  Court,  BncHAHAir,  J.  The  question  raised  in  this  case  is, 
whether  the  letter  from  the  defendant  below  to  the  plaintiff  of 
the  sixteenth  of  September,  1806,  is  such  an  agreement  as  will, 
under  the  statute  of  frauds,  sustain  an  action  against  the  de- 
fendiemt  for  the  amount  of  Fowble's  note,  Fowble  haying  fiuled 
to  pay  it?    Of  which  no  doubt  is  entertained. 

An  agreement  to  pay  the  debt  of  another  must  be  in  writing, 
signed  by  the  party  to  be  charged  therewith.  There  must  be  a 
consideration  for  the  promise,  and  that  consideration  must  be 
set  out  in  the  agreement,  and  cannot  be  the  subject  of  parol 
eyidence.  The  absence  of  either  of  these  requisites  to  a  good 
agreement  under  the  statute  would  be  fatal;  but  here  neither  la 
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wantiDg.  The  letter  to  the  plainiiir  is  signed  hy  the  defendant; 
the  reneival  of  Fowble's  note,  for  two  hundred  and  nineiy-two 
dollars,  is  the  foundation  of  the  guarantee,  and  is  a  good  and 
sufficient  consideration,  and  that  consideration  appears  on  the 
face  of  the  writing.  When  the  renewal  took  place,  the  consider- 
ation attached,  and  the  liability  of  the  defendant  commenced; 
and  whether  Fowble's  note  was  renewed  or  not,  was  a  matter 
proper  to  be  left  to  the  juxy  on  the  OTidence  in  the  eaiue. 
Judgment  affirmed. 


Tanet  V.  Kemp. 

14  HAsaai  a  JonK»,  SiB.] 

QuiBXiOKB  Wmms  kubt  Answxb.— A  witiMM»  upon  ta  imaib  betwaea 
other  paitieB,  and  in  which  he  has  no  interest,  is  boond  to  answer  ques- 
tions toaching  the  iasne  in  that  cause,  althoogh  the  answer  thereto  may 
expose  him  to  a  civil  action. 

AppbaIi  from  the  county  court  Troyer  for  a  bill  obligatory. 
During  the  trial  a  witness  was  asked  a  question,  the  answer  to 
which,  he  alleged,  would  subject  him  to  a  ciyil  action,  or  suit 
in  chancery,  and  refused  to  answer.  The  court  ruled  out  the 
question,  and  the  yerdict  and  judgment  being  for  the  defend- 
ant,  the  plaintiff  took  this  appeaL 


Ibney,  in  propria  persona, 

T.  O.  Worihington^  for  the  respondent,  cited  Norwood  y.  Nor^ 
wood,  8  Har.  &  J.  67;  TUie  y.  OreveU,  2  Ld.  Baym.  1008; 
Peake's  Ey.  184;  1  Phil.  Ey.  43. 

By  Court,  Dobset,  J.  The  question  arising  in  the  bill  of  ez« 
ceptions  in  this  case  is,  shall  a  witness  be  compelled  in  a  court 
of  law  to  answer  a  question  touching  the  issue  in  the  cause, 
where  such  an  answer  may  expose  him  to  a  ciyil  action.  It  is  well 
established  that  a  witness  shall  not  be  obliged  to  answer  ques- 
tions which  may  subject  him  to  a  criminal  prosecution,  or  to  a 
penalty  or  to  a  forfeiture.  But  whether  a  witness  shall  be  ex- 
cused from  answering  questions,  which  might  affect  his  pecuni- 
ary interest  is  a  point  upon  which  difference  of  opinion  has  pre- 
yadled.  It  is  belieyod  that  the  course  of  justice  would  be 
greatly  obstructed  by  permitting  the  witness  to  shelter  himself 
under  this  plea.  If  the  witness  has  a  knowledge  of  facts  in  the 
establishment  of  which  parties  to  a  suit  are  interested,  is  it  not 

highly  just  and  conyenient,  and  does  not  the  due  administra- 
am.  pao.  yoL.  yn— a 
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tion  of  justioe  require  that  the  witness  should  diseloee 
knowledge  of  the  fact  in  controyersy  ?  It  is  trae  that  the  wit- 
ness by  disclosing  such  fact  may  expose  himself  to  a  ciyil  soit^ 
and  thereby  be  compelled  to  do  justice  to  his  creditor.  And 
shall  this  consequence,  so  consonant  to  all  just  and  mozal  prin* 
ciplesy  excuse  the  witness  from  giving  testimony  on  an  issue 
between  other  parties,  and  in  which  he  has  no  interest? 

The  witness  on  a  bill  filed  in  the  court  of  chanoeiy  against 
him  by  his  creditor  for  a  discovery  in  aid  of  the  jurisdiotion  of 
a  court  of  common  law,  could  be  compelled  to  disclose  the 
same  facts  which  he  is  called  on  to  disclose  as  a  witness.  If 
the  witness,  therefore,  can  be  compelled  in  chancery,  at  the 
instance  of  his  creditor,  to  make  the  disclosure,  why  should  he 
not  be  compelled  in  a  court  of  law  to  answer  the  same  question 
between  other  parties?  The  witness  claims  an  exemption  on 
the  ground  that  he  is  not  obliged  to  answer  questions  which 
may  affect  his  interest.  We  have  seen  that  he  is  bound  at  the 
instance  of  his  creditor  to  answer  such  questions.  The  defense, 
therefore,  cannot  be  maintained.  The  court  are  of  opinion  that 
the  court  below  erred,  and  therefore  rererse  their  judgmeuL 

Judgment  reversed,  and  procedendo  awazded. 

Sao  iVflpb  T.  Arridb^  ante,  061 


White  v.  Waonbr. 

[4BABni  a  JoBMs.  m.j 

Wisn  BT  Lbsbl — ^A  tenant  ii  generally  reepooaiUe  for  all  waste  dona  to 
the  pramiaea,  notoanaed  by  the  act  of  God,  or  the  puUio  enemy,  or  the 
acta  of  the  leaaor  himaelf.  And  where  a  honae»  whioh  a  leaaee  lor  ayear 
held  under  a  leaae  without  apeoial  oovenanta,  waa  daaferoyed  by  an  axmed 
moh,  whioh  the  leaaee  had  xeaaon  to  beUere  would  attack  the  hooae  on 
jwcoont  of  hia  naing  the  aame  forthe  pupoae  of  dirtrifanting  a  oortain 
jiewapaper,  it  waa  held  that  the  leaaee  waa  liaUe  in  an  aotka  on  theoaie 
in  the  natore  of  waate. 

Appeal  from  the  county  court.  Trespass  on  the  case  in  the 
nature  of  waste,  for  the  injury  and  destruction  done  to  the 
plaintiff's  house,  in  the  city  of  Baltimore,  by  a  mob,  the  defend- 
ant being  the  plaintiff's  lessee  at  the  time.  It  was  admitted 
that  the  defendant  had  taken  possession  of  the  premises  under 
a  lease  for  a  year,  in  which  there  were  no  covenants,  or  agree- 
ment relative  to  repairs,  etc.,  other  than  such  as  are  implied  by 
law,  and  that  he  had  leased  the  house  for  a  dwelling-place  fof 
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tumself  and  family.  It  appeared  that  the  defendant  occnpied 
the  house  for  the  purpose  of  receiying  and  distributiDg  a  cer- 
tain newspaper,  "  The  Federal  Republican/'  printed  in  George- 
town, and  of  which  the  defendant  was  an  editor  and  proprietor; 
that  fearing  the  house  would  be  attacked  by  a  lawless,  armed 
and  unknown  body  of  men  if  he  continued  to  distribute  the 
eaid  paper,  defendant  collected,  in  a  peaceable  and  lawful  man- 
ner, a  number  of  armed  men,  to  defend  the  house  against  any 
attack  that  might  be  made;  that  the  house  was  attacked,  the 
•defendant  and  his  family  forced  to  leave,  and  the  building 
ruined,  spoiled  and  destroyed,  by  a  large  multitude  of  armed, 
unknown  persons.  The  court  directed  the  juxy  that  the 
plaintiff  was  not  entitled  to  recover;  whereupon  a  verdict  was 
found  for  the  defendant.  The  case  was  argued  before  this 
court  on  the  second  bill  of  exceptions  relating  to  the  sufficieni^ 
<d  the  evidence  to  justify  a  verdict  for  the  plaintiff. 

Finkney  and  Baymond,  for  the  appellant. 

Winder^  conira,  urged  that  this  was  a  case  of  permissive  and 
not  voluntary  waste,  the  consent  of  the  tenant  being  essential 
to  constitute  the  latter:  AUersoU  v.  Stevens,  1  Taunt.  189;  and 
that  no  action  would  lie  for  permissive  waste:  Countess  of  Sa-- 
lop's  case,  5  Co.  18;  Oibsan  v.  WeUs,  4  Bos.  &  P.  290;  HemeY. 
BemlHJw,  4  Taunt.  764;  that  a  tenant  could  not  be  caUed  a  tori' 
feasor  for  acts  done  which  he  could  not  prevent  and  did  not 
consent  to. 

By  Court,  Bugeaxav,  J.  Judgment  reyersed  on  the  second 
tnU  of  exceptions. 

JoHSBON,  J.  The  action  in  the  case  was  brought  in  Baltimore 
county  court,  to  recover  damages  for  a  dwelling-house,  on 
Charles  street,  in  the  city  of  Baltimore,  which  was  materially 
injured  during  the  time  it  was  let  by  the  plaintiff  to  the  defend- 
ant. 

The  facts,  as  they  present  themselves  on  the  bill  of  excep- 
tions are:  (He  here  stated  the  case.) 

The  declaration  contains  two  counts,  the  one  an  action  on  the 
case  in  the  nature  of  waste,  the  other  on  an  implied  undertaking 
to  restore  the  property  in  good  tenantable  repair,  alleging  as  the 
breach  the  destruction  of  the  property  by  the  defendant.  Ac- 
tions of  the  present  nature  have  been  seldom  if  ever  brought  in 
this  state;  indeed,  a  transaction  similar  to  the  present  never 
before,  and  it  is  greatly  to  be  deplored  ever  did,  and  it  is  hoped 
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never  will  arise  again,  in  which  private  property  has  been  by 
force  destroyed  against  the  exertions  of  the  civil  authority, 
collected 'on  the  spur  of  the  occasion  for  its  preservatiou.  But 
as  the  property  has  been  destroyed  as  between  the  landlord  and 
tenant,  the  question  is,  who  must  bear  the  burden  of  the  loss? 
In  forming  an  opinion  on  the  present  subject,  it  is  not  neces* 
sary  to  trace  the  law  of  waste  as  it  existed  at  common  law,  oz 
as  changed  by  the  statutes  of  Marlbridge  and  of  Qlouoeeter. 
It  is  sufficient  to  observe  that  those  statutes  make  a  lessee  foi 
years  liable  to  the  action  of  waste,  in  which,  when  determined 
against  the  tenant,  he  forfeited  the  place  wasted,  and  was  com* 
pelled  to  ])ay  treble  damages. 

Waste,  vadum,  is  a  spoil  or  destruction  in  houses,  etc.,  to  the 
dishension  of  him  that  hath  the  remainder  or  reversion  in  fee- 
simple  or  fee-tail.  The  removing  wainscot,  floors,  or  other 
thiugs  once  fixed  to  the  freehold  is  waste:  Co.  Lit.  63;  4  Bep. 
64;  2  Blk.  281.  Waste  is  voluntary,  a  crime  of  commission,  as 
pulling  dowu  a  house;  or  permissive,  which  is  matter  of  omi8« 
sion  only,  as  by  suffering  it  to  fall  for  necessary  repairs.  If 
the  property  in  question  had  been  destroyed,  as  set  forth  in 
the  plaintiff's  claim,  by  the  defendant  himself,  or  by  others  at 
his  instance,  it  is  clear  he  made  himself  liable  to  an  action  of 
waste,  wherein  not  only  would  have  been  recovered  the  house 
let,  supposing  the  lease  not  expired,  but  treble  damages.  The 
injury  done  to  the  property  would  have  assumed  the  denomina- 
tion of  willful  waste.  But  as  the  destruction  was  not,  in  the 
common  acceptation  of  the  term,  made  by  himself,  or  by  others 
at  his  instance,  is  he  liable  ?  It  is  not  novel  in  the  law  to  make 
persons,  morally  innocent,  responsible  for  the  acts  of  those 
over  whom  they  had  no  control.  In  various  instances,  where 
the  property  of  the  owner  is  placed  in  the  care  of  another, 
such  person  is  liable  to  the  owner  for  its  loss  or  for  injuries 
done  to  it  which  the  possessor  could  not  restrain.  The  com- 
mon carrier,  the  innkeeper,  the  sheriff,  and  others  not  thought 
material  to  enumerate,  are  responsible  for  losses  which  they 
could  not  prevent.  They  stand  liable  to  the  owner  for  all 
losses,  whether  sustained  by  highway  robbers  or  others,  no 
matter  how  incontroUable  and  irresistible  may  be  the  force  with 
which  they  are  assailed.  The  act  of  God,  and  of  the  public 
enemies,  will  only  free  them  from  the  demand,  when  the  loss 
proceeded  from  such  act  or  such  enemies,  and  then  only  when 
they  are  free  from  every  exception.  If  the  law  was  otherwise, 
by  conniving  with  the  robbers  and  thieves,  no  property  could 
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be  safe  in  their  custody;  it  would  soarcely  ever  be  in  the  owner's 
power  to  ascertain  whether  the  loss  was  the  resolt  of  concert  or 
of  force;  whether  the  alleged  attack  might  or  might  not  have 
been  resisted.  To  free  them  from  all  temptation  to  swerve 
from  their  duty,  and  to  secnre  an  effectual  remedy  to  those  who 
intrust  them  with  their  property,  all  excuses  of  the  kind  spoken 
of  are  precluded;  for  it  is  better  that  occasionally  the  loss 
should  fall  on  an  innocent  person  than  to  relax  and  in  effect  to 
defeat  all  liability. 

At  the  common  lawall  such  as  were  liable  to  the  action  of  waste, 
no  matter  what  might  be  their  situation,  no  matter  what  might  be 
the  power  to  repel  the  waste  from  being  done,  if  it  was  committed 
they  were  bound  to  respond.  The  infant  age  of  the  texuint  would 
not  free  him  from  the  responsibilify.  Under  the  statutes  of  Marl« 
bridge  and  Gloucester,  the  same  liabilities  are  cast  on  the  ten- 
ant for  years.  The  defendant  in  the  case  before  the  court 
comes  within  the  purview  of  those  statutes,  and  must  therefore 
be  responsible,  unless  the  overwhelming  force  by  which  the 
injury  was  done  exonerate  him.  As  the  property  of  the  land- 
lord is  placed  in  the  tenant's  possession,  who  has  the  legal 
legal  power  to  prevent  all  waste  from  being  done  to  it,  and  to 
recover  for  it  when  committed,  as  in  most  instances  it  would  be 
impossible  for  the  landlord  to  ascertain  in  time,  or  come  at  the 
wrong-doer,  it  appears  to  have  been  the  policy  of  the  law  to  cast 
the  liabiliiy  on  the  part  of  the  tenant  for  all  waste  committed 
on  the  property,  except  when  caused  by  the  act  of  Ood  or  of 
the  king's  enemies.  But  let  it,  for  argument's  sake,  be  con- 
ceded that  if  the  defendant  had  continued  to  use  the  house  for 
the  puipose  it  was  let  to  him,  and  that  whilst  so  used  the  law- 
less multitude  attacked  and  destroyed  it,  that  he  would  not 
have  been  liable,  a  point  not  necessaiy  to  be  determined  in  this 
case;  yet  as  he  did  of  his  own  authority,  without  the  consent  of 
the  plaintiff  divert  the  house  to  a  totally  different  and  much 
more  dangerous  purpose,  well  aware  of  the  risk  which  the 
property  would  thereby  have  to  encounter,  on  principles  of  law 
and  justice,  as  between  him  and  the  plaintiff,  he  becomes  re- 
sponsible for  the  consequences. 

If  the  common  carrier,  who  puts  to  sea  during  a  storm,  or  on 
its  approaching  cannot  exonerate  himself  from  the  loss  the 
storm  may  produce,  which  he  attempted  to  buffet,  so  it  appears 
equally  just  that  a  tenant^  who  applies  the  property  to  a  differ- 
ent purpose  than  it  was  let  to  him,  aware  of  the  great  increase 
of  risk  in  consequence  of  such  diversion,  must  bear,  and  not 
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cast  the  responsibiUty  on  ihe  landlord.  My  opinion,  therefore, 
is,  that  on  principles  of  law  and  justice  the  merits  of  the  ease 
are  with  the  plaintiff.  The  action  of  waste  appears  to  haye 
giTen  way  to,  or  been  superseded  by,  the  action  on  the  case  in 
nature  of  waste,  which  is  the  first  count  in  the  present  declara- 
tion. Two  grounds  have  been  relied  on  against  the  first  count: 
1.  That  the  evidence  does  not  support  the  count;  and,  2.  That 
if  the  defendant  was  liable,  yet  as  the  waste  was  permissiTe, 
and  not  Toluntary,  an  action  on  the  case  in  the  nature  of  waste 
will  not  lie.  The  declaration,  it  is  true,  states  the  destruction 
of  the  properiy  to  haye  been  nuide  by  the  defendant,  and  by 
those  taken  into  the  house  by  him.  In  common  parlance  a 
person  cannot  be  said  to  have  done  an  act  which  was  done  hj 
another,  nor  can  he  be  charged  with  causing  a  destruction  to 
take  place  when  every  exertion  in  his  power  was  used  to  pre- 
vent it.  But  in  the  legal  acceptation  of  the  charge,  he  who 
does  certain  acts  by  others,  is  said  to  have  done  them  himself: 
Qui  facii  per  alium^  facU  per  se.  If  the  tenant  is  generally  re- 
sponsible for  all  waste  conmdtted  by  strangers,  no  matter  how 
overwhelming  the  power,  how  mudi  more  strong  is  the  case 
before  the  court,  when  the  property  in  question  was  applied  to 
a  different  object  than  that  for  which  it  was  let;  the  defendant 
having  reason  to  believe  that  in  consequence  of  such  applica- 
tion "  the  house  would  be  attacked  by  a  lawless,  armed  and 
unknown  multitude."  As  between  the  plaintiff  and  defendant 
the  acts  of  the  multitude  produced  by  the  acts  of  the  defend- 
ant, and  those  in  concert  with  him,  must  be  imputable  to  the 
defendant  himself,  and  of  course  the  charge,  as  contained  in 
the  count  is  correct. 

The  second  objection  to  the  count  by  the  preceding  reasoning 
is  also  removed;  for  if  the  defendant  is  to  be  liable  as  of  himself 
for  the  waste  committed  by  the  lawless  multitude,  then  it  fol- 
lows that  the  destruction  to  the  property  in  question  comes 
strictly  under  the  denomination  of  voluntary  waste,  for  which 
no  doubt  is  entertained  but  that  the  present  action  is  applicable. 
It  would  then  appear  that  there  is  no  need  to  form  an  opinion, 
whether  the  action  on  the  case,  in  the  nature  of  waste,  will  or 
will  not  lie  for  permissive  waste;  but  the  inclination  of  my  mind 
is,  that  that  action  will  be  sustained  as  well  for  the  one  as  for 
the  other  description  of  waste.  It  is  a  form  of  action,  long  since 
introduced,  to  recover  for  such  injuries.  It  is  an  equitable 
action,  and  ought  not  to  be  discountenanced;  it  confines  the 
recovery  to  the  real  loss  sustained,  and  I  see  no  reason  to  say 
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that  it  will  not  lie  in  all  cases,  and  against  all  persons,  who  are 
at  common  law,  or  under  the  statutes  of  Marlfaridge  and  Glou- 
cester, made  liable  to  the  action  of  waste.  As  the  case  is  cot- 
ered  by  the  first  count  in  the  declaration,  I  deem  it  totally 
unnecessary  to  add  whether  the  cTidence  sustains  the  second. 

The  opinion  of  the  court  below,  as  pronounced  on  the  second 
bill  of  exceptions,  is  erroneous,  and  the  judgment  obtained  in 
consequence  thereof  is  reyersed. 

Mabbh,  J.,  dissented. 

Judgment  rerened,  and  jprcoedmdo  awaidad. 


Barnet  V.  Smith. 

{4HABaift7aBnw.4a6.] 

ftKnon  TO  Sujtvivjjio  Pabsuxb. — ^In  <umgmp9A  hj  »  tarviriiig  paitosr, 
vegan,  a  proouM  alleged  to  haye  been  made  to  both  partaeii^  upon  the 
plea  of  the  etatate  of  liniitationfl,  it  was  held  oompetent  for  the  phuntifiP 
to  giye  evideiioeof  an  aoknowleclgment  to  himaelf  alone,  after  the  deoeaee 
of  his  partner,  of  a  debt  dae  to  the  partnership^ 

AwKAL  from  the  county  court.  AgmimpmJt  lyy  the  present  re* 
tpondent  as  suryiving  purtner  of  S.  k  J.  Smith.  The  dedara- 
tion  contained  counts  for  money  had  and  receiyed,  for  money 
laid  out  and  expended,  and  on  an  ingimvl  compaUudeni. 
The  promises  were  stated  to  have  been  made  to  S.  &  J. 
Smith,  in  the  life-time  of  John  Smith.  Plea,  nonHtssumpsU, 
and  statute  of  limitations.  The  action  was  brought  to 
recoTer  the  amount  of  certain  demurrage  paid  by  the 
French  govemment  to  defendant,  S.  &  J.  Smith's  agent, 
which  money  defendant  converted  to  his  own  use.  The  prin- 
cipal question  in  the  case  was,  whether  certain  acknowledgments 
made  to  the  plaintiff,  S.  Smith,  the  surviying  partner,  within 
three  years  prior  to  the  commencement  of  the  action,  were  suffi- 
cient to  entitle  the  plaintiff  to  recover,  the  promises  being 
alleged  in  the  declaration  to  have  been  made  to  S.  &  J.  Smith. 

Yerdict  for  the  plaintiff  below. 

WiUiams  and  Pinkney,  for  the  appellant,  compared  this  case 
to  that  of  an  executor  declaring  upon  a  promise  made  fo  him- 
self as  for  one  made  to  the  testator,  in  which  form  it  was 
contended  the  executor  would  not  be  entitled  to  a  recovery :  1 
Ohitiy  PI.  204  206,  843;  SareU  y.  Wine,  8  East,  409;  Hickman 
y.  Walker,  Willes,  29;  Secar  y.  AOdnsan,  1  H.  BL  105;  Beard  y. 
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Cowman,  8  Har.  &  McH.  168;  Hanis'  Eni.  161, 162,  179;  Hm 
r.  Ooodrick,  2  John.  218. 

Winder,  contra. 

By  Oourty  Ohasb,  0.  J.  The  court  are  of  opinion  that  the 
act  of  limitations  does  not  operate  to  eztingaish  the  debt,  bat 
to  bar  the  remedy.  The  aot  of  limitations  is  predicated  on  the 
principle  that  from  length  of  time  a  presumption  is  created  that 
the  debt  has  been  paid,  and  that  the  debtor  is  depriyed  of  his 
proof  by  the  death  of  his  witnesses,  or  the  loss  of  receipts.  It 
is  the  design  of  the  act  of  limitations  to  protect  and  shield 
debtors  in  such  a  situation.  And  consistent  with  this  principle, 
and  this  yiew,  the  decisions  have  been  made  that  the  acknowl- 
edgment or  admission  of  the  debtor  will  take  the  case  out  of  the 
act  of  limitations,  because,  if  the  money  is  still  due  and  owing, 
the  defendant  has  not  suffered  from  lapse  of  time,  nor  has  any 
inconvenience  resulted  to  him  therefrom. 

The  case  of  a  sunriTing  partner  is  distinguishable  from  that 
of  an  executor.  An  express  promise  made  to  an  executor 
creates  an  asaumpeU  to  him,  and  is  founded  on  the  antecedent 
consideration  of  a  debt  due  to  the  testator,  and  a  count  in  the 
declaration  must  be  framed  on  it,  and  the  proof  must  cone- 
spond  with  and  be  adapted  to  it.  The  money  when  received 
will  be  assets  in  the  hands  of  the  executor,  and  he  will  be  ac- 
countable for  it.  A  surviving  partner  has  a  right  to  all  the 
effects  belonging  to  the  partnership.  The  right  and  remedy 
are  united  in  him,  the  original  promise  made  to  him,  and  his 
deceased  copartner  still  exists,  and  the  right  of  action  with  the 
remedy  survived  to  him.  The  acknowledgment  to  the  surviv- 
ing partner  saves  and  preserves  the  remedy  in  the  survivor,and 
avoids  the  bar  by  the  act  of  limitations.  It  does  not  create  a 
new  aasumpsU,  but  is  a  saving  of  the  remedy  on  the  original 
promise.  The  surviving  partner  is  accountable  to  the  creditors 
of  the  firm,  and  to  the  representatives  of  the  deceased  partner. 

The  court  are  of  opinion  that  the  judgment  of  the  court  be- 
low be  affirmed  on  both  bills  of  exceptions. 

JoBSBos,  J.,  concurred. 


This  etm  is  Approved  in  dkier  v.  Ora^  1  Bar.  4  CL  llft|  sad  Bm9§  v. 
ffmrrit,  22  Md.  89. 
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HowATT  V.  Davis. 

[SlfOMlOIDbM.] 

Bta&fAam  nr  TftAanrv. — ^In  oaae  of  »  sale  of  pemnal  yntymiyp  not  Queettied 
bgr  ^fdtwvYf  and  to  be  oonwiminated  by  m  deirnry  at  another  plaoe^ 
althongh  in  oonaeqnenoe  of  earnest  paid,  or  otherwiae^  the  property  ia  ao 
seated  In  the  rendee  that  on  complying,  or  offering  to  comply,  with  the 
eontiaot  on  hit  part,  he  might  recover  the  aame  from  the  Tender  or  hia 
agent;  yet^  untQ  deliTery,  and  while  the  gooda  are  in  tramaUu,  the  aellar 
may,  on  the  vendee'a  beooming  bankrupt,  or  being  likely  to  become  ao, 
arzeat  the  gooda,  or  order  hia  agent  to  arzeat  them. 

KaoxoB'a  Liabeutt  to  FBiNOiPAL.~If  a  factor  or  agent  having  aold  gooda 
belonging  to  hia  principal^  be  ordered  by  him  not  to  ddiver  them  to  the 
boyer,  while  they  are  atill  in  iranaUu,  there  being  doubta  aa  to  the 
bi^er'a  aoWenoy,  and  the  factor  ddiTers  them  notwithatandiog  Mich 
ocder,  and  without  receiying  aeonrity ,  he  will  be  reaponaibie  to  the  psin- 
dpal  for  the  loaa  anstained  by  reaaon  of  the  bayer'a  ii 


AmAL  from  the  distriot  court.  Action  on  the  case  broaght 
hj  Davis  and  OhalmerB,  partners,  against  Howatt  and  others, 
partners.  It  appeared  that  the  defendants  were  commission 
merchants,  and  receiTcd  from  the  plaintifEs  fifty  hogsheads  of 
tobacco,  to  be  sold  by  them.  The  defendants,  as  plaintifis' 
agents  and  factors  contracted,  Aogust  10, 1802,  with  Cowper  & 
Co.,  of  Norfolk,  then  in  good  credit,  for  the  sale  of  the  tobacco, 
agreeing  to  take  in  payment  therefor  sundry  barrels  of  pork 
and  promissory  notes  for  the  residue.  On  the  same  day,  the 
pork  was  delivered  to  the  defendants.  On  the  thirty-^t  of 
August,  1802,  plaintiffs  learned  that  Cowper  &  Co.  had  become 
insolvent,  and  immediately,  on  the  same  day,  notified  defend- 
ants, who  still  had  possession  of  the  tobacco,  not  to  deliver  it 
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to  Cowper  &  Co.,  without  receiving  their  notes  with  approTed 
indorsers  therefor.  Bat  the  defendants  did  deliver  the  tobacco 
to  Cowper  &  Co.  on  the  sixth  of  September,  1802,  who  wer» 
then  insolvent,  and  who  did  not  give  an  indoxaer  on  their  notes 
in  payment. 

Judgment  for  the  plaintiff  for  the  damage  alleged  to  hava 
been  sustained. 

WiMiam^  for  the  appellants. 

OaU  and  Oeo,  K.  Ibylor,  oonira. 

By  Court,  Boaub,  J.  The  court  is  of  opinkm  that,  by  the 
general  principles  of  law,  a  factor  or  agent  is  bound  to  porsae 
the  lawful  instructions  of  his  principal,  and  that  by  his  agent 
a  principal  can  do  any  act  in  relation  to  the  subject  delegated 
which  he  might  lawfully  do  by  himself.  The  court  is  further  of 
opinion  that,  in  case  of  a  sale  of  personsl  property  not  executed 
by  delivexy  and  to  be  consummated  by  a  deliveiy  at  another 
place,  slthough,  in  consequence  of  earnest  paid  or  otherwise, 
the  property  is  so  vested  in  the  vendee  that  on  complying  or 
offering  to  comply  with  the  contract  on  his  part,  he  may  recover 
the  same  from  the  vendor  or  his  agent,  yet  that,  until  deliveiy 
and  while  the  goods  are  in  legal  phrase  in  iranmtu,  the  seller 
may,  on  the  vendee's  becoming  banlmipt  or  being  likely  to 
become  so,  arrest  the  goods  or  order  his  agent  to  arrest  them, 
which  order,  operating  as  an  indemnity  to  the  agent  in  addition 
to  that  arising  from  his  possession  of  the  *goods,  will  be  his 
guarantee  for  refusing  to  deliver  them,  and  that  the  agent  would 
also  have  a  right  perhaps,  under  circumstances,  to  demand  other 
security  from  his  principsl  which  it  would  be  incumbent  on  him 
forthwith  to  give,  under  pain  of  a  right  in  the  agent  to  go  on 
and  execute  the  contract  by  a  delivery.  Under  the  influence  of 
these  principles  the  court  is  of  opinion  that  it  was  the  duty  of 
the  appellants  to  have  complied  with  the  order  of  the  appellees 
in  this  case  by  refusing  to  deliver  the  tobacco  to  John  Cowper 
&  Co.,  which  is  stated  and  referred  to  in  the  case  agreed. 

The  court  is  further  of  opinion  that  the  appellants,  not  hav- 
ing done  this,  but  on  the  contrary  having  violated  the  said  order 
by  a  delivery  of  the  tobacco  to  Cowper  &  Co.,  they  were  liable 
to  the  action  of  the  appellees,  in  the  event  of  Cowper's  insol- 
vency, to  make  them  reparation  in  damages,  which  right  of 
action,  however,  might  be  waived  and  abandoned  by  the  ap> 
pellees  after  a  full  and  fair  disclosure  of  all  facts  and  cireum- 
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stances  neoessaiy  for  their  deoision  upon  the  sabject,  which  it 
-was  the  daty  and  in  the  power  of  the  appellants  to  have  given. 
The  court,  referring  to  the  facts  agreed  in  the  case  in  relation 
to  this  pointy  is  of  opinion  that  although  standing  singly  there 
may  be  some  expressions  seeming  to  import  an  agreement  by 
the  appellees  to  look  to  Oowper  &  Go.  and  not  to  the  appellants 
for  payment,  used  in  their  letters,  written  after  the  deliTCiy  of 
the  tobacco  by  the  appellants  Cowper  &  Co.,  and  although  a 
considerable  time  elapsed  before  the  appellees  stated  categori- 
cally to  the  appellants  that  they  should  look  to  them  and  not  ta 
Cowper  &  Co.  for  satisfaction.  These  circumstances  are  not 
strong  enough  to  induce  the  court  to  infer  such  waiver  and 
abandonment  in  the  present  instance. 

The  case  states  that  at  the  time  of  the  delivety  of  the  tobacco, 
John  Cowper  &  Co.  were,  in  **  fact,  insolvent,  though  this  was 
not  certainly  known  to  the  appellants.'*  Although  this  was  not 
certainly  known  to  them,  we  are  authorized  to  infer  from  the 
case,  that  the  appellants  had,  on  the  sixth,  when  the  tobacco 
was  delivered,  good  reason  to  believe  that  such  insolvency  ex- 
isted, and  if  so,  while  it  formed  an  additional  reason  for  the 
appellants  to  decline  a  deliveiy  of  the  tobacco,  they  ought  also, 
even  then,  to  have  given  this  information  to  the  appellees. 
This  is  a  stronger  degree  of  evidence  in  relation  to  a  bankruptcy, 
than  a  mere  protest  of  bills,  which  may  happen  sometimes  to 
men  of  the  best  mercantile  credit.  The  last  circumstance,  how- 
ever, only,  and  not  the  other  and  stronger  evidence  from  which 
the  appellants  knew,  though  they  did  not  certainly  know,  that 
Cowper  &  Co.  were  then  insolvent,  was  communicated  by  the 
appellants  to  the  appellees,  and  that,  too,  accompanied  by  some 
expressions  indicating  a  hope  that  Cowper's  affairs  might  not  be 
so  bad  as  was  apprehended.  It  was  under  this  degree  of  informa- 
tion that  the  appellees  aotedin  using  the  expressions  now  referred 
to.  But  at  any  rate,  after  the  eighth  of  September,  when  it  is 
agreed  that  Cowper  &  Co.'s  insolvency  was  ascertained  and  that 
they  had  stopped  payment,  it  was  the  duty  of  the  appellants  to 
have  given  instant  information  thereof  to  the  appellees.  For 
want  of  such  information,  and  from  the  character  of  the  appel- 
lant's letters,  the  appellees  may  have  been  lured  into  a  belief  that 
they  might  get  payment  from  Cowper  &  Co.  Hence  the  expres- 
sions in  thiair  letters  now  referred  to  may  have  arisen;  and  hence, 
also,  the  delay  in  stating  to  the  appellants  that  they  looked  only 
to  them  in  this  business.  Both  this  delay  and  these  expressions 
may  therefore  have  arisen  from  the  conduct  of  the  appellants  iq 
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Withholding  or  palliating  the  aotaal  oixcuxnstaiioeB  of  the  case; 
and|  theref ore,  ought  not  to  avail  them  in  the  present  instanee. 
There  has  not  been  such  a  prompt,  frank  and  explicit  commnni- 
oation  on  their  part^  as  should,  on  the  ground  of  these  expres- 
sions and  this  delay,  abeolve  them  from  a  right  of  action,  which 
had  previously  attached  against  them. 

On  these  grounds,  the  court  is  of  opinion  to  affirm  the  judgn 
ment^ 


Ohanoeller  Kent,  2  Com.  642;  rafemiig  to  this  oaae^  among  oihei%  tt^t 
•«Th«  ^i^g^»>»  law  on  the  sabjeot  of  this  light  (stoppage  m  IraiMte),  «id  the 
olMi  of  OMOB  by  whioh  it  is  aaaerted,  have  been  Terygeoemlly  geongniswAend 
adopted  in  oar  Air^m4<<««  oourte." 

See  Parher  t.  Melver,  I  Am.  Deo.  656,  and  StuMa  t.  JAmd,  6Id.  OL 


Chalmers  v.  MoMubdo. 

[6  MinvoiBD,S68J 

IvDOBSBianT  BY  era  NOT  A  PATEB.~-The  fizvt  indoner  of  a  note  in  point  ol 
time,  is  not,  of  oonxaey  first  responsible.  If  the  peyee  of  «  note  write 
his  name  over  thet  of  »  person  who  indorsed  the  same  in  blank  before  de> 
livery,  bat  did  so  only  on  the  groond  of  the  payee's  responsibfli^  as 
first  indorser,  the  payee  will  be  liable  as  saoh  in  point  of  ooninoty  ihaof^ 
seoond  in  point  of  time. 

Appeal  from  the  court  of  chancezy.  MoMurdo  filed  hia  bill 
against  Ohepmel,  La  Seire  &  Co*,  the  makers  of  certain  prom- 
issoxy  notes,  payable  to  John  and  Wm.  Bell,  and  indorsed  by 
Bell  &  Oo.y  Chalmers,  Jones  &  Co.,  and  Conway  &  Forteseue 
Whittle.  The  bill  alleged  demand  upon  the  makers,  who  had 
failed  and  left  the  country,  and  notice  to  the  indorsers,  and 
prayed  that  the  court  fix  the  debt  upon  the  party  first  responsi- 
ble. The  bill  was  taken  for  confessed  as  to  Chepmel,  La  Seixe 
&  Co.,  the  makers,  and  Conway  &  Forteseue  Whittle. 

It  appeared  from  Bell's  answer,  that  they  were  requested  by 
the  Fortescues  to  collect  from  Chepmel,  La  Serre  &  Co.,  a  debt 
due  them;  that  the  latter  gave  their  promissory  note,  wiUi  Chal- 
mers, Jones  &  Co.,  as  indorsers,  payable  to  the  Bells.  The 
latter  objected  to  the  notes  in  that  form,  but  being  informed 
that  no  others  would  be  given,  receiTcd  the  same,  and  indorsed 
their  name  over  that  of  Chalmers,  Jones  &  Co.,  to  make  them 
negotiable  without  consideration,  and  merely  to  oblige  the  For- 
tescues, who  assured  the  Bells  that  they  should  not  be  held  re- 
sponsible. 

Chalmers,  Jones  &  Co.,  answered  that  althougt  they  were 
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the  indorsers  first  in  time,  yet  that  in  point  of  contract  the 
Bells,  being  the  payees,  were  the  first  in  liability. 

The  decree  being  that  Chalmers,  Jones  &  Co.,  pay  the  amount 
of  the  notes  to  the  plaintiffs,  their  indorsement  being  first  in 
point  of  time,  this  appeal  was  taken. 

Leigh,  for  the  appellants. 

OoC,  contra. 

By  Court,  Bbooxb,  J.  The  court,  admitting  that  a  second  in- 
dorser  may,  by  agreement,  become  a  first  indorser  in  point  of 
contract,  which  seems  to  have  been  relied  on  by  the  chancellor, 
ia  of  opinion  that  the  appellants,  Chalmers,  Jones  &  Co.,  do 
not  appear  to  have  placed  themselves  in  that  situation.  On  the 
contrary,  it  is  admitted  by  John  Bell,  the  surviving  partner  of 
John  and  William  Bell,  in  his  answer,  that  they  were  apprised 
by  Chepmel,  La  Serre  &  Co.,  that  the  appellants  refused  to 
indorse  the  notes  in  question,  unless  there  was  some  previous 
responsible  indorser,  which  admission  accords  with  the  answer 
of  the  appelleants,  in  which  they  allege  that  they  refused  to 
indorse,  unless  the  Bells,  who  were  the  payees,  were  the  first 
indorsers.  Nor  does  it  appear  that  the  appellants  had  notice 
that  the  Bells  were  only  the  agents  of  Conway  and  Fortescue 
Whittle  in  that  transaction,  as  is  alleged  in  the  answer  of  John 
Bell.  In  this  aspect  of  the  case,  the  court  is  of  opinion  that  no 
decree  ought  to  have  been  made  either  against  the  appellants 
or  John  Bell,  the  surviving  partner  of  John  &  William  Bell; 
because  the  equity  of  the  latter,  until  disproved  in  a  contro- 
versy  with  Conway  and  Fortescue  Whittle,  would  follow  their 
indorsement,  and  affect  the  claim  of  the  appellee,  of  which 
equity,  if  it  were  material,  he  admits  in  his  bill  he  had  notice. 

The  decree  of  the  chancellor  is  therefore  reversed. 


See  note  to  iteAi^  T.  Low,  8Am.Deo.568k  whareaaindonanMBtcltliii 
kindii  dieooMed. 


Hundley  v.  Lyons. 

[6  ICuimilD.  843.] 

BzcuB  DT  Tbiot  Bold.— Whenever  it  does  not  appear  that  land  was  aold 
by  the  traot  and  not  by  the  aore,  the  grantee  laieeponaiblelortheezoeii 
ol  the  nnmber  of  aorea  above  the  estimated  quantity;  and  in  asoertaining 
the  amount  to  be  paid  for  snch  exoees,  the  average  value  per  aoxe  of  the 
whole  tract  ia  the  proper  role. 


€86  HuilBliET  V.  Ltons.  [VirgiDia, 

BxxccTOBT  Contract  wotl  Sals  ov  Laud. — ^If  no  day  be  specified  for  the 
delivery  of  the  deed  and  of  powe— ion,  in  a  oontraet  for  the  nde  of  land, 
bat  the  money  is  to  be  paid  after  the  deliTery  of  the  deed,  it  moat  be 
nndentood  that  the  deed  was  to  be  deliyered  and  ponteaiion  given  with- 
out delay.  If,  therefore,  on  aoooont  of  a  misonderstanding  of  the  partiea 
in  relation  to  the  terms  of  sale,  this  is  not  dooe^  the  grantor  is  bound  to 
aoooont  for  the  profits  of  the  land  after  the  oontnct»  and  the  grantee  to 
pay  interest  on  the  money  from  the  time  it  woold  have  been  payable  had 
the  deed  been  immediately  delivered. 

Appeal  from  a  decree  of  the  court  of  chancery.  Lyons,  the 
son  and  devisee  of  Peter  Lyons,  deceased,  filed  a  bill  in  eqni^ 
for  the  specific  performance  of  a  contract  entered  into  between 
Peter  Lyons  and  Handley.  It  appeared  that  in  1807  letters 
passed  between  P.  Lyons  and  Hundley  relative  to  the  sale  of  a 
tract  of  land  containing  a  certain  number  of  acres,  for  which  P. 
Lyons  was  to  pay  a  certain  sum  within  six  months  after  the 
deed  should  be  executed,  and  the  residue  in  annual  instaUments. 
In  one  pf  the  letters  written  by  Hundley  was  the  clause,  *'  de* 
ducting  for  any  deficiency  of  quantity,  on  a  survey  to  be  made 
at  joint  expense  before  deed  executed.*'  It  appeared  that  before 
any  deed  was  executed,  the  first  thousand  dollars  in  part  of  the 
purchase-money  was  paid;  that  a  portion  of  the  tract  had  been 
leased  to  George  Toombs,  who  continued  to  pay  rent  to  Hnnd* 
ley  for  several  years;  that  Hundley's  mother  had  a  life  estate  in 
a  portion  of  the  tract,  and  after  her  decease  Hundley  occupied 
the  same  and  received  the  profits  thereof.  In  1808  a  survey  of 
the  land  was  made,  and  an  excess  of  fifty-four  acres  above  the 
estimated  number  discovered.  There  being  some  misunder* 
standing  whether  any  excess  should  be  paid  for  by  Lyons,  no 
further  payments  were  made,  nor  the  deed  executed.  Peter 
Lyons  died  in  1809,  and  after  his  death  this  suit  was  com* 
menced.  Defendant  claimed  interest  on  the  unpaid  purchase- 
money. 

Chahoellos  Taylor  decreed  that  Huntley  execute  a  deed  for 
the  premises  to  the  plaintiff,  who  should  pay  for  the  excess 
at  the  average  value  i>er  acre  of  the  whole  tract,  and  execute 
bonds  with  sureties  for  the  installments,  according  to  the  orig- 
inal agreement;  and  that  an  account  be  stated,  charging  the 
plaintiff  with  the  profits  of  that  portion  of  the  tract  of  which 
his  father  may  have  had  possession,  and  crediting  him  with  the 
interest  on  the  one  thousand  doUam^  pari  psgrment.  Defendant 
appealed. 

Wickham,  for  the  appellanii 
lfic?iolaB,  canira. 
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By  Court,  Boahb,  J.  The  court  is  of  opinion  that,  as  it  does 
not  clearly  appear  from  any  final  and  conclusive  agreement  be- 
the  appellant  and  the  testator,  Peter  Lyons,  among  the  pro- 
<»eedings  that  it  was  the  intention  of  the  said  parties  to  buy  and 
«ell  the  landy  the  subject  of  the  present  controversy,  by  the 
tract  and  not  by  the  acre,  there  is  no  error  in  much  of  the  decree 
before  us  as  holds  the  representatives  of  the  said  Peter  Lyons 
responsible  for  the  average  value  of  the  surplus  land  found  to 
be  contained  in  the  tract. 

The  court  is  farther  of  opinion  that  as  the  appellee  has  gone 
into  a  court  of  equity  for  a  specific  pezformance  of  the  contract, 
which  was  probably  only  delayed  from  the  misunderstanding  of 
the  parties  and  other  causes,  that  contract  should  have  been 
decreed  to  have  been  executed  in  specie,  by  causing  the  appel- 
lant to  make  a  deed  for  the  whole  land  to  the  appellee  for  his 
life,  with  remainder  to  his  son  Peter  Lyons  in  fee,  on  his  recov- 
•ering  from  the  appellee,  or  from  the  proper  representatives  of 
the  said  Peter  Lyons,  who  for  that  purpose  ought,  if  necessary, 
to  have  been  made  parties,  the  sums  yet  remaining  due  under 
the  contract  including,  as  part  thereof,  the  average  amount  of 
the  surplus  land  aforesaid,  with  interest  from  the  expiration  of 
•eighteen  months  from  the  date  of  the  contract,  upon  one  third 
part  thereof;  with  interest  on  another  third  from  the  expira- 
tion of  twelve  months  thereafter;  and  interest  on  the  remain- 
ing third  upon  the  expiration  of  twelve  months  from  the  said 
last-mentioned  day;  and  reserving  to  the  appellant  a  lien  on 
the  said  land,  to  secure  the  payment  thereof,  if  necessary.  And 
that  the  appellant,  on  his  part,  should  have  been  decreed  to 
pay  the  profits  of  the  said  land,  after  the  date  of  the  contract, 
whether  derived  from  his  own  occupancy  thereof,  or  received  by 
him  from  others,  and  including  the  part  held  by  his  mother, 
after  the  period  of  her  death.  And  that  the  appellee  should 
have  the  liberty  reserved  to  him  to  use  the  name  of  the  appel- 
lant, if  necessary,  to  recover  any  sums  due  from  George  Toombs 
for  the  use  of  a  part  of  the  land  aforesaid. 

The  court  is,  therefore,  of  opinion  and  accordingly  decrees 
that  so  much  of  the  said  decree  as  is  hereby  approved  be 
•affirmed,  and  that  so  much  as  confiicts  herewith  be  reversed, 
with  costs;  and  the  cause  is  remanded  for  the  court  of  chancery 
to  be  finally  proceeded  in  pursuant  to  the  principles  of  this 
decree. 


See  this  osm  appiovod  In  Waimm  v.  Hog,  S8  Gnll.  70^  71t|  Bmirkh 
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Ritchie  v.  Moorb. 

Bnan  or  Hoxaxb.— Hie  holder  of  m  bill  of  ezehaoge,  with  indotMBMBta  i» 
Umk,  may  rtrike  out  the  indozaementB  sabieqiient  to  the  fizst^  and  maj 
write  orer  the  first  an  avigiiment  to  himielft  or  the  fasU,  without  aooh 
awgnmenti  will  be  ooniidered  the  property  of  the  holder^  he  having  the 
power  to  make  it. 

fiar-oiv  BY  Pabthxb.— In  an  aotion  againit  a  partnerahip^  a  aet-off  of  a  debt 
due  an  individual  member  of  the  firm  wiU  not  be  allowed. 

8ar-oiv  ov  Bnx. — ^In  an  aotion  by  the  indoiaee  againat  the  maker  of  n  praaii* 
inory  note,  the  latter  cannot  set  off  a  bOl  of  ezohange  on  iHiioh  the 
plaintiff  is  reeponaiUe^  nnleas  it  appear  that  the  defendant  had  leoetied 
aooh  bill  before  notice  of  the  indorsement  of  the  note  to  plaintiff. 

ApffBAL.  Moore  brought  two  actions  of  debt  on  pnnniaBoiy 
notes  made  by  Bitchie  &  Wales,  and  assigned  to  plaintiff  by 
Chalmers  &  Co.  At  the  trial,  defendants  offered  to  set-off 
against  plaintiff's  demand  the  amount  of  two  bills  of  exchange 
drawn  by  Chalmers  &  Co.  in  favor  of  Bitchie  individnally,  whidi 
bills  had  been  returned  protested  for  non-acceptanoe.  The  set- 
off was  exdnded,  and  verdict  and  judgment  given  for  the 
plaintiff  in  both  actions,  they  being  tried  together. 

Leigh  and  Call,  for  the  appellants,  in  support  of  their  right  to 
have  the  set-off,  cited  SooU  t.  TretUa,  1  Wash*  77-79;  Armidead 
T.  BuOer,  1  H.  &  M.  176;  Slyffper  v.  StidaUme,  6  T.  B.  488; 
French  t.  Andrade,  6  Id.  682;  J/KUOidl  t.  OU^.  4  Id.  138; 
Eankey  ▼.  Stniih,  8  Id.  607. 

Wickham,  contra. 

By  Court,  Boaub,  J.  These  are  two  actions  brought  by  the 
appellee  as  assignee  of  Chalmers  &  Co. ,  of  two  promiasoiy  notes 
against  the  appellants.  The  notes  having  been  protested, 
actions  were  brought  thereupon,  and  were,  hy  consent,  tried  to- 
gether on  the  respective  pleas  of  nil  dAenl.  Verdicts  and  judg- 
ments  were  rendered  for  the  appellee  in  both  oases.  At  the 
trial  the  appellants  offered  to  set-off  against  the  two  notes  afore- 
said,  the  contents  of  two  bills  of  exchange  drawn  by  Chalmen 
&  Co.,  in  favor  of  Bitchie  individually,  which  were  returned 
protested  for  non-payment,  on  each  of  which  bills  there  were 
two  subsequent  indorsements  which  had  been  obliterated  bj 
Bitchie  and  Wales.  The  partnership  of  Bitchie  and  Wales  had 
been  dissolved  before  the  trial,  but  since  the  institution  of  this 
suit;  and  the  counsel  was  employed  to  defend  the  company,  and 
not  either  party  individually.    The  court,  on  the  motion  of  the 
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plaintiff,  exdnded  the  said  set-off  from  going  to  the  jnxy,  on 
which  there  was  an  exception  and  an  appeal. 

The  partnership,  though  dissolved  before  the  trial,  yet  had 
existence  for  the  purpose  of  defending  the  suit;  and  the  bills  in 
question  being  exhibited  by  the  appellants  at  the  trial,  are  to 
be  considered  as  their  property,  and  not  the  property  of  Bitchie 
only.  They  were  well  entitled,  therefore,  not  only  to  strike 
out  the  names  of  the  subsequent  indorsers,  but  to  write  over 
the  name  of  Bitchie  an  assignment  to  themselves;  or  the  bills 
will,  without  such  assignment,  be  considered  as  their  property, 
by  their  holding  them,  and  having  it  in  their  power  to  make  it. 
As  against  Ohidmers  &  Co.,  therefore,  they  would  have  had  a 
right  to  discount  them  at  the  trial  (whensoever  they  might  have 
been  acquired),  such  being  the  settled  law  of  this  country.  But 
this  action  is  brought  by  their  assignee;  and  the  law  is,  in  case 
of  assignments,  that  the  assignee  shall  allow  all  just  discounts, 
not  only  against  himself,  but  also  against  the  assignor,  before 
notice  of  the  assignment  was  given  to  the  defendant. 

Although  these  bills  are  to  be  taken  as  being  the  proi>ert7  of 
the  appellants,  as  at  the  time  of  the  trial,  for  the  reasons  already 
assigned,  they  are  not  to  be  considered  in  relation  to  the  time 
of  the  defendants*  receiving  notice  of  the  assignment,  which  in 
this  case  was,  at  least,  that  of  the  institution  of  the  suit,  at  which 
time  it  does  not  appear  that  these  bills  were  the  property  of  the 
appellants,  or  even  of  Bitchie  himself,  but  may  have  been  the 
property  of  one  of  the  subsequent  indorsees.  This  view  of  the 
case  is  dedBive  of  the  question,  unless,  in  this  action  against  a 
company,  we  are  authorized  to  allow  a  set-off  of  a  debt  due  to 
an  individual  partner.  This  law  is  too  strongly  settled  in  the 
n^^tive,  and  has  been  too  often  recognized  by  this  court,  to 
authorize  us  to  do  it,  admitting  that,  as  an  original  question,  it 
ought  to  have  been  otherwise  settled,  which  the  court  is  by  no 
means  prepared  to  admit.  On  these  grounds  the  judgment  of 
the  superior  court  is  to  be  affirmed. 


See  note  to  Ocrqerai  v.  lieCarty,  I  Am.  Bea  270.  Citiiig  the 
oaae,  Daniel  on  Keg.  Inetra.  69i,  tayt:  "  Where  there  are  seTeral  indone- 
menta  in  blank,  the  holder  may  fill  np  the  fint  one  to  himaelf,  or  he  may  deduce 
hia  title  through  all  of  them.  He  may,  alao,  strike  oat  any  nnmber  of  aeveral 
indonementa.  Thna,  if  there  were  aix,  he  might  strike  out  the  fourth,  fifth, 
and  aiztht  and  wob  on  the  other%  bat  if  he  strikes  oat  any  intermediate  one, 
he  reloaaea  all  who  indorsed  sabaeqaently,  aa  he  deprives  them  of  their 
reoonrse  against  him." 

The  same  author,  sec.  1428»  says  on  the  authority  of  the  principal  case: 

"A  debt  due  by  an  individual  partner  in  his  own  ri|^t»  cannot  be  sot  off 

•gainst  a  debt  sued  upon  by  the  firm  of  which  he  is  a  member/' 
Am.  Dao.  Vol.  VII--44 
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Jones  v.  Gibson. 

[H.aToBffBBr.ilj 

t!AZ  BalIp— A  nto  bj  the  ahefiff  of  an  entire  tnot  of  land  lor  tuns  «■  the 

wholes  when  m  Ux  isdue  for  pert  only,  is  yoid. 
Acn  ov  Public  OmoiBa. — ^WheneTer  pablio  offioecs  axeeed  thair  aKlhaRfy, 

fhair  acta  are  Toid. 

EraoniEHT  to  reooToratrBctof  land,  oontaining  three  hundred 
and  eighty-nine  aoreBy  part  of  a  txaot  of  three  hundred  and 
ninety  aoree.  A  tax  was  claimed  by  the  state  on  the  tract  of 
three  hundred  and  ninety  acres,  as  unlisted  land  for  the  year 
1802, 1803,  and  1804;  and  on  the  twenty-fifth  of  NoTember,  1806, 
the  sheriff  exposed  the  same  to  pablio  sale,  and  sold  it  to  the 
plaintiff,  who  undertook  to  pay  the  said  tax  for  three  hondred 
and  eighty-nine  acres,  part  thereof.  The  three  hundred  and 
eighty-nine  acres  were  duly  surreyed,  and  the  sheriff  made  a 
eonyeyance  to  the  plaintiff.  On  the  trial  it  appeared,  that  a 
certain  Samuel  Hoover,  claiming  a  right  to  one  undivided  third 
of  the  three  hundred  and  ninety  acres,  had  during  the  year  1802, 
1808,  and  1804,  listed  for  taxes,  one  third  of  the  tract,  and  had 
paid  the  same  before  the  aforesaid  sale.  If  upon  these  facto  the 
plaintiff  is  entitled  to  recover  either  the  whole  of  the  three 
hundred  and  eighty*nine  acres,  or  any  undivided  part  thereof, 
then  the  verdict  is  to  be  set  aside,  otherwise  to  stand. 

By  Court,*  Skawkll^  J.  There  is  no  analogy  in  principle  be- 
tween this  case  and  those  of  selling  for  taxes  without  due  ad- 
vertisement; in  which  cases  such  sales  have  been  held  good. 


*Tli««nirt  at  IhlstliiM  wm  oompoied  of  Tajlor,  C  J.,  and  HaU,  Lowila.  Saavntt. 
OuMion  and  nanial,  JJ.    0iBMnia»  J.»f«ilgii«d  laNovamb«,iaiA»' 
I  alaeltd  la  hU  pUea.  and  baeame  ahlaf  iwtiM  la  1B». 
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There,  the  offioer  did  no  moTe  ihaa  he  wbb  aufhoxiaed  to  do; 
here  he  has.    He  has  in  this  case  sold  an  entire  tract  for  taxes 
on  the  whole,  when  no  tax  was  due  for  one  third  part.    He  has 
not  been  satisfied  with  this;  bnt  has  sold  for  the  raising  of  two 
years'  taxes  upon  the  whole,  when  by  law  he  had  no  right  to 
sell  at  all,  and  which  appears  on  the  face  of  the  deed.    The 
purchaser  therefore  cannot  show  his  title  without  exhibiting, 
on  the  face  of  it,  an  abuse  of  the  authority  under  which  the 
sheriff  acted.    But  it  is  insisted  that  so  far  as  the  sheriff  could 
have  sold,  his  sale  ought  to  be  effectuated;  and  cases  of  powers 
derived  from  contract  haye  been  relied  on.    Now  it  may  be  a 
general  rule,  that  in  such  cases  the  courts  will  sustain  them 
where  they  have  been  executed  in  such  a  way  that  the  act  which 
the  agent  had  authority  to  do,  was  proi>erly  done  and  was  capa* 
ble  of  being  separated  from  that  which  there  was  no  authority 
to  do.    But  how  in  the  present  case  can  such  separation  be 
made  ?    The  selling  of  the  land  was  not  in  a  proper  manner; 
for  the  sum  raised  was  three  or  four  times  as  much  as  the  offi- 
oer had  authority  to  demand.    No  one,  therefore,  can  tell  how 
much  would  have  been  required  to  raise  the  tax  lawfully  de- 
mandable.    If  this  was  a  case  of  priyate  agency,  we  therefore 
«ee  no  principle  upon  which  a  court  could  presume  to  collect  an 
intention  to  execute  a  power;  for  the  act  done,  and  the  effect 
which  results  from  an  operation  of  the  act,  if  it  is  to  have  any, 
are  as  essentially  different  from  a  proper  exercise  of  the  power 
as  any  two  acts  could  be.    In  those  cases  of  private  powers, 
where  the  act  has  been  done  which  the  power  authoriaed,  though 
the  agent  may  haye  done  more— and  the  authorized  act  has 
been  done  in  such  a  way  that  it  may  operate  consistently  with 
the  authority — ^if  innocent  persons  are  likely  to  suffer,  the  law 
has  said  "  that  it  will  intend  from  the  act  and  its  effect  that  the 
agent  designed  to  execute  his  authority,  but  has  only  done  so 
in  a  bungling  manner."    But  we  think  in  the  case  of  publio 
officers,  whose  authority  is  not  deriyed  from  any  individual, 
that  the  law  is  clear;  that  whereyer  they  transcend  their  authois 
ity  the  whole  act  is  yoid;  that  the  law  for  them,  nor  for  any  one 
else,  will  presume  they  intended  to  act  properly:  Carpenter' $ 
case,  8  Coke,  146.    The  sheriff,  therefore,  being  a  publio  offi- 
oer, and  haying  exceeded  the  limits  of  his  authority,  the  whole 
of  his  act  is  yoid,  and  consequently  the  plaintiff  cannot  recoyer. 
The  act  of  assembly  under  which  the  sheriff  sold,  directs  him 
to  sell  to  the  person  who  will  pay  the  taxes  and  chaiges  of  ad* 
yertisement  for  the  smallest  number  of  acres;  and  if  no  one 
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wOl  pay  them  for  less  than  the  whole  tract,  to  execute  a  deed 
to  the  governor  for  the  use  of  the  state.  And  when  they  axe 
sold  to  an  individnal,  the  same  act  requires  that  the  quantity 
purchased  shall  be  separated  from  that  not  sold,  by  an  actoal 
survey  made  by  the  county  surveyor,  and  the  sheriff  is  to  exe- 
cute a  deed  accordingly. 

From  the  state  of  the  facts,  it  appears  impoesible  that  the 
present  deed  can  prevail  to  its  full  extent,  and  by  what  rule  or 
principle  can  its  operation  be  directed?  It  cannot,  in  juBtice, 
be  said  that  it  shsil  be  confined  to  the  two  thirds  excepting  one 
acre,  because  it  is  impossible  to  say  how  much  land  it  would 
have  required  to  raise  the  tax  legally  demandable;  and  on  this 
score  it  is  repeated  that  the  purchaser  by  his  own  deed  bean 
testimony  against  the  justice  as  well  as  legality  of  his  elainL 
But  if  the  deed  is  to  be  confined  to  the  two  thirds,  where  is  the 
excepted  acre  to  be  found?  Not  in  the  deed;  but  must  require 
something  further  to  be  done,  either  by  the  consent  of  the  par- 
ties or  the  compulsoiy  process  of  law.  duch  a  result  is  clearly 
at  vaziance  with  what  the  legislature  contemplated  to  follow, 
from  the  act  it  authorized  the  sheziff  to  do:  Dioe  ▼•  Jfimnti^ 
ham,  Plowden,  Com.;  Wing.  Max.  regula.  99. 

HaiiL  and  Cahxbok,  JJ.,  considered  this  case  to  come  within 
the  principle  of  those  where  a  sale  by  a  sheriff  for  taxes  was 
held  good,  though  the  sheriff  had  omitted  to  advertiaa  in  the 
manner  required  by  act  of  assembly. 


Bbowsb  V.  WOOTIN. 

[H.  C.  Tmc  Bar.  10.] 

Honci  10  ImxxBSEB.— Notioe  of  mm-^jmeai,  to  aa  indotnr,  shoald  bt 
givvnby  theliolder,orby8oiiiepenon«itliotia6dby]iiiii.  TheindotHr 
■hoold  be  inf omied  thftt  he  ii  looked  to  for  paymeat. 

Action  against  the  defendant  as  indorser  of  a  proanissoxy 
note,  payable  in  January,  1814,  but  by  the  indorsement  made 
payable  in  October  of  the  same  year.  The  plaintiff  brought  his 
action  against  the  maker  and  recovered  judgment,  but  the  exe- 
cution was  returned  nrdla  bona.  The  officer  who  acted  for  the 
plaintiff  in  the  collection  of  the  money  told  the  defendant  that 
he  should  haye  to  pay  the  amount  of  the  note,  but  said  that  he 
was  not  authorized  to  notify  the  defendant.  This  action  was 
then  brought  without  further  notice.  The  jury  found,  contraxy 
to  their  instruction,  in  favor  of  the  plaintiff.  Motion  for  a  new 
triaL 
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Henry ^  in  mpportof  the  motion.  Notice  most  be  giTen  to  the 
indoxwr  bj  the  holder  or  his  agent:  Tmadale  ▼.  Brovm^  1  T.  B. 
171,  and  the  insolvency  of  the  maker  will  not  excuse  a  strict 
compliance  with  the  mle:  2  Hayw.  48  [2  Am.  Dec.  617];  2  Cai. 
843;  2  H.  Bl.  609.  Where  a  yerdict  is  contrary  to  the  known 
rules  of  law,  a  new  trial  will  be  granted:  1  T.  B.  171;  1  Johns. 
Cas.  836;  8  Johns.  i80  [8  Am.  Dec.  473];  4  Buxr.  2188;  1  Bay, 
269;  2  Id.  23. 

TaHiOb,  0.  J.  An  indorser  undertakes  to  pay  a  note  only  in 
the  eyent  of  the  maker  not  paying  it,  and,  therefore,  when  the 
indorsee  receives  the  note,  he  undertakes  to  apply  to  the  maker; 
and  if,  after  it  becomes  payable,  he  is  guilty  of  neglect  and  the 
maker  becomes  insolvent,  he  loses  his  recourse  against  the  in- 
dorser. Notice  is  necessary  to  the  indorser,  because  he  is  liable 
only  in  a  secondary  degree,  and  after  everything  has  been 
done  by  the  indorsee,  which  he  engaged  to  do.  It  is  not, 
therefore,  enough  that  the  indorser  should  be  apprised  of  the 
default  of  the  maker,  but  he  should  be  distinctly  notified  that 
the  holder  looked  to  him  for  payment;  for  notice  of  non-payment 
might  be  accompanied  with  circumstaucea  showing  that  the  in< 
dorsee  had,  by  his  neglect,  discharged  the  indorser.  The  no- 
tice in  this  case  was  of  no  more  effect  than  if  it  had  been  given 
by  a  third  person,  because  the  constable  was  not  authorized  to 
give  it.  The  insolvency  of  the  maker  creates  no  difference,  and 
the  law  of  the  case  forms  its  justice,  where  the  reciprocal  en^^ 
gagement  of  parties  stipulates  that  something  aa  to  be  dooia 
before  a  right  of  recovery  can  exist. 

New  trial  ordered. 


Smith  v.  MoLsan. 

pi.  a  TtaDC  Bar.  73.) 

Who  Ehthuidto  NonoB.— A  penon  indoniiig  «  note  lor  the 
of  the  makor  is  ontitied  to  notice  of  non-payment. 

Nora  Patablb  AT  Bakx. — Where  a  note  ie  made  payable  at  a  particnlar 
bank,  it  abonld  be  preaented  there  at  maturity,  otherwise  the  indoiBer  it 
diiohaiged^  and  the  fact  that  the  maker  waivea  notioe  makea  no  difler^ 


Aoxioir  on  a  promiseory  note  made  by  D.  Anderson  in  favor  of 
(he  defendant,  and  indorsed  by  him.    The  note  bore  date  No- 
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Tember  9,  ISll,  and  was  payable  six  months  from  date  at  a  cer- 
tain bauk.  It  appeared  that  Anderson  being  indebted  to  the 
plaintiff,  he  agreed  to  indulge  him  six  months,  provided  he 
would  give  him  his  promissory  note  with  the  defendant  as  in* 
dorser.  The  note  was  then  made  and  it  was  proved  thai 
defendant  indorsed  the  same,  without  consideration,  and  for 
accommodation  merely.  On  the  maturity  of  the  note»  it  was  pre- 
sented to  the  maker,  who  was  unable  to  pay  it,  and  who  stated 
that  he  had  then  no  funds  in  the  bank,  and  asked  that  it  be  not 
presented  there,  as  he  hoped  to  have  money  soon.  PlaintiflTa 
agent  placed  the  note  in  the  hands  of  an  attorney,  with  instmo- 
tions  to  commence  proceedings.  In  August,  1812,  the  latter 
brought  suit  against  Anderson,  in  McLean's  name,  to  the  agent's 
use,  and  erased  McLean's  indorsement,  without  any  authority  to 
do  so. 

Although  the  plaintiff's  agent  was  at  McLean's  house  in  July 
or  August  next  after  the  maturity  of  the  note,  yet  no  notice  of 
non-payment  was  given  to  defendant  until  February  or  March^ 
1813,  when  he  expressed  much  astonishment,  and  urged  the 
plaintiff's  agent  to  collect  the  note  from  Anderson  if  possible, 
saying  that  if  he,  McLean,  had  to  pay  the  note  it  would  ruin 
him. 

Verdict  for  the  defendant.  A  motion  for  a  new  trial  being 
refused,  plaintiffs  appealed. 

McMillan,  for  the  plaintiff,  cited  15  East,  17;  1  Esp.  802;  2 
H.  Bl.  336;  1  T.  B.  405. 

BuFFiN,  J.  The  counsel  for  the  plaintiff  has  insisted  that  as 
the  note  was  indorsed  by  the  defendant  without  any  valuable 
consideration,  and  merely  for  the  accommodation  of  Anderson, 
the  maker,  and  to  give  Anderson  credit  with  the  plaintiff,  who 
received  the  note  with  knowledge  that  it  had  been  indorsed  with 
such  intent,  there  was  no  necessity  for  notice  of  non-payment 
to  be  given  to  the  defendant.  I  am  of  a  different  opinion. 
Whatever  may  be  the  rule  with  respect  to  bills  of  exchange, 
where  the  drawer  has  no  effects  in  the  hands  of  the  drawee,  I 
think  that  in  this  respect  the  law  with  regard  to  promissory 
notes  is  otherwise.  The  difference  arises  from  the  forms  of  the 
undertakings.  The  cases  relied  on  for  the  plaintiff  are  one 
from  1  Esp.  302,  and  De  Bert  v.  Atkinson,  2  H.  Bl.  336.  If  the 
former  be  law,  it  is  very  distinguishable  from  this  case.  There 
the  defendant,  at  the  time  of  indorsing,  expected  to  pay  the 
note,  and  received  the  funds  from  the  maker  to  do  it  with.   But 
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the  latter  authority  has  been  chiefly  pressed,  and  is  a  case  that 
has  been  often  tixged  on  this  point.  It,  too,  is  nnlike  the  case 
before  ns.  There  the  insolvency  of  the  maker  was  known  to  all 
the  parties  at  the  time  of  mating  and  indorsing  the  note;  and 
the  opinion  of  the  chief  justice  is  founded  on  that  circumstance. 
But  if  it  were  expressly  in  point,  the  authority  of  it  would  not 
perhaps  be  entirely  admitted.  In  a  short  time  after  that  de- 
cision, the  doctrine  of  it  came  again  imder  consideration  in 
NichoUon  T.  ChuihU^  2  H.  Bl.  609,  and  was  at  least  shaken,  if 
not  overruled. 

In  this  last  case,  the  indorsement  was  made  in  execution  of  a 
previous  agreement  of  the  indorser  to  guarantee  a  debt  of  the 
maker,  whose  affidrs  were  known  at  the  time  to  be  embarrassed, 
and  who  became  insolvent  before  the  note  fell  due.  When  the 
note  became  payable,  the  indorser  knew  that  the  maker  could 
not  pay  it,  and  the  impression  of  all  parties  was  that  the  in- 
dorser was  to  pay  it.  In  this  case,  strong  as  it  was  against  the 
indorser,  and  great  as  the  apparent  justice  of  making  him  liable 
was,  the  court  admitted  the  distinction  between  a  bill  drawn 
without  funds  or  credit,  and  a  promissoiy  note  of  an  insolvent 
maker,  as  to  which  latter  the  rule  is  laid  down  that  notice  of 
dishonor  must  in  all  cases  be  given.  I  believe  this  law  has  been 
considered  as  settled  ever  since,  and  that  notice  has  in  no  case 
been  dispensed  vrith,  unless  perhaps  it  was  on  the  express  point 
of  De  Bert  v.  AUemaon^  that  is,  where  the  insolvency  of  the 
maker  was  known  to  all  parties  at  the  time  of  indorsement. 
And  it  may  be  doubted  whether  even  that  exception  would  be 
now  allowed. 

For  my  own  part  I  cannot  perceive,  either  in  common  sense, 
or  in  the  nature  of  an  engagement  of  an  indorser,  any  reason 
why  an  indorser,  who  has  had  no  benefit,  and  who  accommodated 
vritii  his  credit  the  maker,  to  whom  all  the  value  went,  should 
not  be  entitled  to  the  strictest  notice.  But  this  case  does  not 
come  vrithin  eyen  the  weakest  of  the  foregoing  authorities. 
Here  is  no  connection  between  the  maker  and  indorser.  There 
was  no  understanding  that  McLean  was  to  pay  in  the  first  resort. 
On  the  contraxy ,  he  was  astonished  when  he  understood  that  An- 
derson had  not  paid;  and  so  far  from  there  being  an  insolvency 
of  the  maker,  at  the  time  of  making  or  indorsing  the  note,  or 
before  or  when  it  fell  due,  the  case  states  that  as  late  as  August 
and  September,  1812,  he  had  visible  estate  to  the  yalue  of  six 
thousand  or  seven  thousand  dollars.  How  then  can  it  be  sup- 
posed that  the  defendant  was  considered  as  primarily  liable  to 
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Smith  for  the  payment  of  the  note  ?  All  the  acta  of  the  plainiifi 
falsify  such  a  presumption,  as  well  as  the  condition  of  the 
maker  when  the  note  was  made  and  fell  dae.  When  the  note 
became  payable,  the  plaintiff  wanted  his  money.  To  whom  did 
he  apply?  To  Anderson.  Upon  whose  request  did  he  give 
further  indulgence  ?  Anderson's.  And  what  was  the  induce- 
ment to  forbear  ?  Anderson's  promise  to  make  payment  in  a 
few  days,  as  well  as  an  unwillingness  to  affect  his  credit  by  pro- 
testing at  bank,  where,  as  Anderson  told  him,  there  were  no 
funds  to  meet  the  note.  Indeed,  there  could  be  no  reason  for 
McLean  to  undertake  an  immediate  liability,  there  was  no  neces- 
sity to  the  plaintiff  that  he  should  pay  the  note,  the  maker  was 
well  able  to  do  it  himself.  On  the  particular  circumstances, 
therefore,  there  is  no  hardship  to  the  plaintiff;  but  there  would 
be  great  hardship  on  McLean  to  dispense  with  a  notice,  which, 
if  it  had  been  given  to  him,  might,  and  probably  would,  have 
enabled  him  to  save  himself  out  of  Anderson's  effects.  Re- 
garding this  point  of  the  case,  therefore,  according  to  the  par- 
ticular facts,  or  testing  it  by  the  general  principles  of  the  law, 
I  am  clearly  of  opinion  that  the  defendant  was  entitled  to  strict 
notice  of  non-payment  by  the  maker  of  the  note. 

But  it  is  further  contended  that  the  conversation  of  the  de- 
fendant with  the  plaintiff's  agent,  as  stated  in  the  case, 
amounted  to  a  waiver  of  notice.  I  do  not  see  any  reason  why 
it  should.  He  certainly  does  not  expressly  waive  it,  and  I  can- 
not perceive  why  we  should  imply  it.  But  if  he  had  expressly 
waived  the  want  of  notice,  and  even  made  a  new  promise,  I  do 
not  know  that  the  plaintiff  could  have  recoyered,  either  on  the 
count  on  the  indorsement,  or  on  the  new  promise.  But  there 
is  no  separate  count  on  the  promise.  Lotdeed^  according  to  my 
opinion  already  stated,  the  defendant  had  been  previously  dis- 
iOhazged.  Would  not  his  promise,  therefore,  be  nudum  pactum^ 
jmd  Toid?  However,  I  do  not  say  how  I  would  think  on  that 
;point,  being  of  opinion  that  there  is  nothing  like  a  promise  of 
^vaiver  of  notice  in  the  case  stated. 

There  is  also  another  question  which  was  not  touched  in  the 
argument  and  is  against  the  plaintiff  in  my  opinion.  The  note 
was  made  payable  at  the  State  bank.  The  holder  of  a  bill  with 
a  special  acceptance  payable  at  a  particular  place  must  present 
it  there  when  it  falls  due,  otherwise  the  drawer  is  discharged: 
7  East.  885.  As  between  the  holder  and  indorser,  a  promissory 
note  payable  at  a  particular  place  is  quoad  hoc,  precisely  like  a 
bill  with  a  special  acceptance  as  above  as  between  the  holder 
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and  drawer.  It  is  a  part  of  the  contract  that  the  note  shoold 
be  presented  at  bank.  Here  indeed  Anderson  dispensed  with 
finch  presentment;  but  that  shall  not  affect  McLean.  His  oon* 
tract  is  that  payment  of  the  note  should  be  demanded  at  the 
bank.  How  can  we  say  that  Anderson  woald  not  haye  fonnd 
means  to  discharge  the  note  at  any  sacrifice  rather  than  soffer  a 
public  dishonor  of  his  note  by  a  protest  at  bank?  Indeed^ 
such  a  consideration  might  have  induced  the  defendant  orig> 
inally  to  haye  the  note  made  payable  at  bank.  Be  that  as  it 
may,  the  agreement  was  on  special  terms  and  those  terms  must 
be  complied  with  by  the  plaintiff  before  he  seeks  any  remedy 
against  the  defendant. 

I  agree,  therefore,  with  the  count  below  upon  all  these  paints, 
and  think  the  yerdict  was  right.  It  is  unnecessary  for  me  to 
say  anything  on  the  other  questions  respecting  the  authority  of 
the  attorney  to  strike  out  the  defendant's  indorsement,  or  the 
effect  of  such  striking  out,  being  in  f ayor  of  the  defendant  on 
the  other  grounds. 

Sbawkll,  J.  The  striking  out  the  indorsement  by  the  author- 
ised  holder  of  the  note  not  being  by  mistake  but  because  it 
stood  in  the  way  of  a  suit  he  was  prosecuting  by  the  directions 
and  for  the  benefit  of  the  plaintiff,  must  foreyer  exonerate  the 
indorser  from  all  liability.  For  what  purpose  was  it  stricken 
out?  Was  it  that  the  bill  was  still  to  retain  the  qualities  of 
one  indorsed?  Surely  not.  It  was  to  place  it  in  the  same 
situation  it  would  have  stood  if  no  indorsement  had  oyer  been 
made,  and  this  the  rightful  holder  was  competent  to  do,  for  the 
indorsement  was  for  his  benefit;  he  might  fill  it  up  with  what 
be  pleased,  either  his  own  name  or  that  of  his  principal,  or 
might  strike  it  out,  as  he  has  done.  There  can  be  no  founda- 
tion for  saying  the  attorney  had  no  authority,  for  if  he  was  the 
authorized  holder  of  the  note  to  bring  suit,  and  in  bringing  the 
fiuit  he  did  anything  within  the  scope  of  such  acts  as  belong  to 
the  office  of  an  attorney  to  perform,  the  act  is  as  binding  on  the 
principal  as  if  done  by  himself,  for  would  it  be  contended  that 
an  indorsement  could  not  be  struck  out  by  the  attorney  of 
record,  but  that  the  court  must  require  the  principal  to  be  per^ 
fioually  present,  giying  his  assent?  The  uniyersal  course  of 
practice  to  the  contrary  is  a  sufficient  answer  to  such  a  question. 
If  the  plaintiff  has  lost  any  benefit  by  the  act  he  must  bear  it, 
as  he  was  entitled  to  all  the  adyantage  which  might  haye  re- 
sulted from  it 

The  case  states  the  indorser  to  be  a  mere  security.    What 
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woald  a  court  of  equity  say  to  a  bill  to  set  up  a  bond  against 
one,  where  the  obligation  bad  been  intentionallj  canceled  bj 
the  agent  of  the  person  beneficially  interested?  It  would  say, 
being  discharged  at  law,  not  by  accident  or  mistake,  there  is  no 
equity  to  reviye  it.  You  had  the  right  and  power  to  treat  it  an 
you  pleased,  and  you  have  exercised  it;  but  having  repented, 
on  being  disappointed  in  your  expectations,  there  is  no  reason 
to  take  from  such  security  a  defense  which  you  haye  either  gen* 
erously  or  indiscreetly  given  him.  In  this  case,  the  defendant 
is  only  bound  by  a  legal  tie,  the  indorsement;  that  beini^  stricken 
out,  he  stands  as  another  individual;  and  the  law  will  never 
raise  an  implied  promise  where  a  court  of  equity  would  refuse 
its  assistance,  both  are  governed  by  the  same  equitable  rules. 
I  concur  with  Brother  Buffin,  also,  as  to  the  other  point. 


HaRVT   V,   PiKB. 

[9.  C.  Tbdc  Bsp.  81.] 

lAABiLm  or  OmRTWU— The  master  is  liable  npon  a  UIl  ol  ladiaig  mffMad,  hf 
yujDf  /wwi^in^wg  no  other  exception  than  the  daogen  of  the  Ma»  tfaoQ^ 
the  goods  are  damaged  by  the  nnskillfalness  of  the  pilot. 

Bxna  ON  Bill  or  Ladivo. — The  shipper  may  sue  either  the  master  or  owner 
npon  a  bill  of  lading  signed  by  the  master. 

Motion  for  a  new  trial  in  an  action  of  ossuinpsif  tried  before 
Seawell,  J.  The  plaintiff  had  shipped  a  quantity  of  merchan- 
dise on  board  a  yessel,  of  which  the  defendant  was  master,  to 
be  carried  from  New  York  to  Newbem.  The  bill  of  lading  was 
signed  by  the  defendant,  and  was  in  the  usual  form,  containing 
no  exception,  other  than  that  of  the  dangers  of  the  sea.  The 
merchandise  was  damaged  on  the  voyage.  The  court  instructed 
the  jury  that,  if  the  damage  was  occasioned  by  the  unskillful- 
ness  of  the  pilot  after  he  came  on  board,  the  master  was  nol 
liable.    Verdict  for  the  defendant. 

Badger^  in  support  of  the  motion. 

Oatson^  for  the  defendant,  urged  that  the  master  was  obliged 
to  receive  the  pilot  on  board  (Act  1788,  2,  20),  who  was  then 
master  pro  hoc  vice^  and  the  captain  should  not  be  held  re- 
sponsible for  his  acts:  1  Johns.  806.  The  captain  is  merely  the 
agent  of  the  owners  of  the  vessel,  to  whom  tiie  plaintiff  should 
have  looked  for  indemnity:  Poota  v.  LoMorus^  2  Oar.  L.  Bepoa, 
88. 

Tatlob,  0.  J.     The  question  presented  by  this  record  is. 
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whether  the  damage  done  to  the  plaintiff's  goods  was  occa- 
sioned by  any  of  those  causes^  which  according  to  the  general 
rules  of  law,  or  the  contract  of  the  parties  in  the  particular 
case,  afford  an  excuse  for  not  canying  them  in  safety. 

Though  there  is  a  common  form  of  bills  of  lading  in  use,  yet 
like  every  other  contract,  it  may  be  moulded  according  to  the 
will  of  the  parties  by  whom  it  is  made;  it  may  be  framed  with- 
out any  exceptions,  and  then  left  to  be  construed  by  the  general 
principles  of  law,  or  other  exceptions  than  those  usually  in- 
serted may  be  introduced,  and  thus  the  responsibilily  of  the 
master  or  owner  narrowed.  In  Smiih  y.  Sheppard,  Abbot,  165, 
there  was  no  bill  of  lading,  and  the  decision  was  made  on  gen- 
eral principles,  applicable  to  common  carriers,  that  the  act  of 
God  which  would  excuse  the  defendant,  must  be  immediate. 
Afterwards  seyeral  exceptions  were  added  to  the  form,  and  be- 
sides natural  accidents,  many  which  proceed  from  the  agency 
of  men,  are  now  commonly  provided  against.  But  the  parties 
in  this  case  have  thought  proper  to  stipulate  that  only  perils  of 
the  sea  shall  excuse  the  defendant  for  the  non-performance  of 
his  contract,  and  therefore  it  is  dear,  that  he  undertakes,  at  all 
hazards,  to  indemnify  the  plaintiff  against  all  other  perils  or 
losses.  The  unskillfulness  of  the  pilot  occasioned  the  loss; 
and  as  that  is  not  a  peril  of  the  sea,  the  plaintiff  is  entitled  to 
recover. 

I  think  it  is  equally  dear  that  the  plaintiff  has  his  election  to 
sue  either  the  master  or  the  owner  upon  a  bill  of  lading.  The 
law  will  not  compel  him  to  search  for  the  owners  and  sue  them; 
they  may  be  in  a  foreign  country,  or  it  might  be  impossible  to 
find  them:  Morse  v.  Slue,  Vent.  190,  238. 

But  I  am  not  prepared  to  say  that  the  master  would  not  be 
liable,  even  in  an  action  founded  on  tort,  for  damage  done  to 
the  goods  while  the  pilot  was  on  board.  The  inclination  of  my 
mind  is  rather  that  he  would  be  liable.  The  opinion  of  the 
court,  in  SneU  t.  Rich,  1  Johns.  305,  seems  to  be  founded  on 
the  circumstance  that  the  master  was  not  on  board  when  the 
accident  happened.  In  Bussy  v.  Donaldson,  4  Dall.  206,  an 
action  of  tort  was  held  to  be  maintainable  against  the  owner  of 
the  vessel.  And  Molloy,  who  writes  exclusively  on  maritime 
law,  says:  "But  if  a  ship  shall  miscarry  coming  up  the  river, 
under  the  charge  of  the  pilot,  it  has  been  a  question  whether 
the  master  should  answer  in  case  of  the  insufficiency  of  the 
pilot,  or  whether  the  merchant  may  Lave  his  remedj  against 
both?    It  hath  been  conceived  that  the  merchant  hath  his  eleo- 
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tion  to  ohaige  either;  and  if  the  master,  then  he  moat  lick  him* 
tself  whole  of  the  pilot/' 

Sbawbll,  J.  The  action  in  this  case  is  founded  upon  the 
contract  of  the  defendant,  who  nnderfcook  to  detiyer  the  gooda 
in  qaestion  to  the  port  of  Newbezn,  dangers  of  the  sea  excepted. 
They  have  not  been  delivered;  and  it  is  admitted  hj  the  case 
that  this  default  has  not  been  occasioned  by  any  peril  of  the  sea, 
bat  through  the  unskillfulness  of  a  pilot.  Now,  it  may  be  asked, 
if  the  circumstance  that  the  vessel  was  to  be  placed  under  the 
direction  of  a  pilot  was  not  at  least  known  to  the  defendant? 
And  whether,  if  he  had  thought  proper,  he  could  not  have  pro- 
vided against  a  loss  whilst  in  the  hands  of  the  pilot?  It  is, 
however,  sufficient  to  say  the  defendant  has  not  provided 
against  it;  and  being  bound  to  insure  against  every  accident  or 
event  not  excepted,  he  must  answer  to  the  plaintiff  for  a  non- 
performance. Had  the  defendant  been  charged  with  a  tort  for 
some  injury  done  by  the  vessel  whilst  under  the  control  of  the 
pilot,  that  case  would  have  differed  widely  from  the  present 
The  defendant  in  such  case  not  being  the  author  of  the  mis- 
chief, neither  continuing  it  nor  having  it  in  his  power  to 
avoid  it,  would  not  be  liable;  but  should  he  in  such  case  have 
become  insurer  against  it,  it  would  hardly  be  doubted  bat  that 
he  would  be  liable  upon  his  engagement. 

The  directions  to  the  jury  below  were  clearly  wrong,  and  the 
rule  for  a  new  trial  should  be  absolute. 

Suvm,  J.,  concurred  with  Suwsea,  JT* 


Long  v.  Mrbrtlu 

[K.O.TBBXB0.US.] 

Wbbv  JSqam  Bxlisvxb.— A  ooart  of  equity  will  not  hitactes  whan  IIm 
ordiiuay  rules  of  law  afford  complete  and  adequate  idief;  for  tfae  objeet 
of  eqtiity  ii  to  supply  the  defioieDcies  of  tfae  law.  TlMnfare,  when  a 
peraon  has  a  ri^t  to  a  feny,  and  another  aeta  np  a  tee  fofny  adjaoent^ 
whereby  the  owner  of  the  feny  loeee  hia  profiti^  an  injnnotkm  will  not 
be  granted  againat  the  free  feny,  becanae  a  ooort  of  Uw  may  plaoe  tfae 
owner  of  the  feny  ta  Haiu  quo. 

Bill  in  equity.    The  opinion  states  the  case. 

By  Oourt,  Sbawsll,  J.  The  complainant  fllea  his  bill  in 
equity  of  Bowan  county,  stating  that  he  has  a  right  to  a  feny 
on  the  Yadkin  river,  and  that  the  defendants  had  attempted  to 
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obtain  a  feny  on  the  same  river  near  the  complainant's,  by  a 
petition  to  the  county  court;  and  that  upon  the  determination 
of  this  court  against  the  petitioners  they  have  continued  to  set 
over  persons,  horses  and  carriages,  toll-free,  by  which  the  com- 
plainant is  injured  in  the  loss  of  profits.  The  bill  then  charges 
that  the  complainant  has  commenced  his  action  at  law,  and 
prays  an  injunction.  To  this  bill  is  the  affidavit  of  complainant 
verifying  the  charges  set  forth  in  the  bill;  whereupon  the  court 
grants  the  injunction,  and  from  which  the  defendants  appeal  to 
this  court  And  the  first  necessary  inquiry  is,  whether  the 
case  made  by  the  complainant,  is,  if  true,  such  a  one  as  requires 
the  assistance  of  a  court  of  equity.  And  here,  I  think  it  may 
be  safely  laid  down  as  a  general  rule,  that  a  court  of  equity  will 
interpose  in  no  case  where  the  ordinaiy  rules  of  law  afford  a 
complete  and  adequate  relief;  for  the  very  end  of  the  institu- 
tion of  a  court  of  equity  is  to  supply  the  deficiences  of  the  law. 

The  ground  which  the  complainant  makes  for  coming  into 
this  court,  is  the  loss  of  profits;  but  no  difficulty  in  obtaining 
that  loss  is  stated  in  the  bill,  and  though  we  may  suppose  it 
probable  that  there  may  be  some  in  ascertaining  the  number  of 
persona  set-over,  yet  the  complainant  does  not  allege  it,  or  seek 
to  discover  it,  but  simply  prays  an  injunction  against  setting 
oyer  any  others.  As,  therefore,  the  only  injury  or  inconveni- 
ence which  he  alleges  is  one  which  his  action  at  law  is  com- 
pletely capable  of  encountering,  and  giving  relief  against  by 
adequate  damages,  for  aught  he  alleges,  I  see  no  reason  for  the 
interference  of  this  court.  For  it  cannot  be  said  to  be  essential 
to  the  relief  or  assistance  of  the  complainant,  that  this  court 
should  award  the  injunction  prayed  for.  When  I  say  adequate 
relief,  I  mean  repairing  the  injury  complained  of,  by  placing 
the  party  in  statu  quo.  And  the  many  cases  cited  by  the  com- 
plainant's counsel,  in  which  injunctions  were  allowed,  all  went 
upon  the  ground  that  a  suit  at  law  would  not  restore  the  party 
to  his  loss,  but  could  only  give  him  money  in  lieu  thereof.  If, 
therefore,  the  complainant  had  exhibited  his  own  titie,  and  had 
complained  of  a  conduct  in  the  defendants,  which,  if  true,  was 
both  a  damnum  and  injuria^  I  should  still  have  thought,  from 
tne  case  made  by  the  bill,  there  was  no  necessity  for  his  calling 
upon  a  court  of  equity. 

It  is  not  necessary  to  give  any  opinion  upon  the  other  points 
raised  in  the  argument,  being  clearly  against  the  complainant 
upon  the  fizat. 
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Legget  v.  Blount. 

pr.aTsniBip.m.] 

PaaEABU  CUim. — In  an  aotioii  for  a  malioioai  pr<MefluUon» 

WM  probable  caiue  is  a  qaeatUm  of  law,  bat  tlia  £aoti  wbich  go  to 
it  miut  be  aaoertained  by  tbe  juxy. 

AonoN  for  a  malicious  prosecution  in  taking  out  a  wanaat 
against  the  plaintiff  and  one  Oarret,  chaiging  the  latter  with 
perjuiy,  and  the  former  with  subornation  of  perjuzy.  Tbe 
plaintiff  produced  a  paper  writing  under  the  hands  of  the  two 
justices,  before  whom  the  wazzants  were  heard,  from  which  it 
appeared  that,  as  the  justices  did  not  agree  that  the  parties 
should  be  bound  over  for  trial,  they  were  discharged.  The 
plaintiff  was  willing  to  rest  on  this  paper,  as  proof  malice  and 
want  of  probable  cause;  but  the  court  requiring  other  proofs, 
the  testimony  of  various  witnesses  on  the  part  of  the  plaintiff 
and  of  the  defendant  was  taken.  The  plaintiff  then  moved  that 
the  whole  case  should  be  left  to  the  jury  to  decide  whether 
there  was  probable  cause.  But  Taylor,  0.  J.,  before  whom  the 
cause  was  argued,  was  of  opinion  that  whether  there  was  prob- 
able cause  or  not  was  a  question  of  law  for  the  court;  and  in- 
structed the  juiy  to  find  for  the  defendant,  there  being  suffi- 
cient evidence  of  probable  cause.  The  jury  found  accordingly. 
A  motion  for  a  new  trial  being  overruled,  the  plaintiff  appealed. 

By  Court,  Bumf,  J.  Whether  there  was  probable  cause  for 
suing  out  the  warrant  or  not,  I  think  is  a  question  of  law,  after 
the  facts  are  admitted  or  ascertained;  that  is,  the  court  shall, 
upon  a  special  verdict,  give  judgment;  or  shall  say,  after  a  gen- 
eral verdict,  whether  sufficient  appears  on  the  declaration  to 
entitle  the  plaintiff  to  judgment:  1  T.  B.  644.  But  the  court 
cannot  say  to  the  jury,  that  the  court  is  of  opinion  that  probi^ 
ble  cause  has  been  proved,  because  that  clearly  involves  an 
inquiiy  into  the  truth  of  the  facts  contested  by  the  parties,  and 
the  credibility  of  the  witnesses,  which  is  the  peculiar  province 
of  the  jaiy.  In  other  words,  I  think  it  would  have  been  oorrect 
to  say  to  the  juiy,  if  they  believed  the  witnesses,  probaUecanse 
had  been  made  out;  and  as  the  whole  case  was  passed  on  by  the 
court,  I  think  there  must  be  a  new 

Let  the  rule  be  made  absolute. 
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SooTT  V.  McAlpin. 

(Xr.  O.  Tmf  Bmb,  1M.] 

CkxwsTAvoi  BT  ATTQKxnr. — Where  an  attoiDey  in  £Mk  eottfiiyi  land  in 
his  owmuune,  without  reference  to  the  power  giTon  him,  or  to  hia  pcin* 
eipal,  nothing  paaaee  by  the  deed. 

Tbbbpass  quare  clanBumfregU^  and  lUberum  ienemenium  pleaded. 
It  was  admitted  that  Abram  Dubois,  sen.  had  a  fee-simple  in 
the  land  in  question  before  the  year  1807.  The  plaintiff  pro- 
duced a  copy  of  the  records  of  the  court  of  pleas  and  quarter 
flessions  of  Bobeson  county,  dated  July  term,  1807,  which  re- 
cited *'  A  power  of  attorney  from  Abram  Dubois,  sen.,  of  etc., 
and  Uary  L.  Dubois,  his  wife,  to  Abram  Dubois,  jun.,  which 
did  appear  to  have  been  acknowledged  before  Bobert  Wharton, 
Esq.,  Mayor  of  the  city  of  Philadelphia,  was  produced  by  the 
said  Abram  Dubois,  jun.,  and  ordered  to  be  registered.'*  Plaint- 
iff then  gaye  in  evidence  a  deed  from  Abram  Dubois,  jun.,  to 
William  P.  Mix,  dated  July  81, 1807,  and  a  deed  from  Mix  to 
plaintiff,  dated  August  26, 1807.  The  deed  to  Mix  stated  that 
the  grantor  had  full  power  and  authority  to  conyey.  It  ap- 
peared that  soon  after  the  execution  of  the  deed  to  Mix,  Abram 
Dubois,  jun.,  applied  to  the  clerk  of  the  county  court  for  the 
power  of  attorney,  obtained  the  same,  and  never  returned  it, 
nor  was  it  ever  registered.  After  notice  to  defendant  to  produce 
the  power  of  attorney,  plaintiff  gave  evidence  against  defendant's 
objection,  that  it  contained  ample  power  to  Abram  Dubois,  jun., 
to  sell  the  land  in  question.  Verdict  for  the  plaintiff  and  mo- 
tion to  set  aside  the  same. 

Broume,  for  the  plaintiff. 

By  Court,  Dakxel,  J.  We  are  all  of  opinion  that  the  estate 
in  fee-simple,  which  was  in  A.  Dubois,  sen.,  remained  there, 
and  could  not  be  divested  unless  the  deed  had  been  executed 
in  his  name  by  himself,  or  by  his  attorney,  if  he  had  any.  A 
power  of  attorney  authorizes  the  agent  to  make  use  of  the 
name  of  his  principal.  If  A.  Dubois,  jun.,  thought  proper  to 
execute  a  deed  for  land  in  his  own  name,  nothing  passed  by 
that  deed  but  what  A.  Dubois,  jun.,  had;  and,  as  it  is  admitted 
that  he  had  no  estate  himself,  none  could  pass  to  Mix,  under 
whom  plaintiff  claims.  When  land  is  conveyed  by  virtue  of  a 
power  of  attorney  the  purchaser  is  in,  not  from  Uie  attorney, 
but  from  the  principal  who  retains  the  estate,  until  one  of  those 
deeds  which  vnll  pass  lands  has  been  executed  in  his  name  l^ 
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the  attorney.    Who  has  the  title?  is  the  question  sabmitted  to 
na.    We  are  bound  to  say,  from  the  Isets  of  the  case,  it  is  not 
in  the  plaintiff:  2  East,  142. 
New  trial  granted. 

8m  note  to  MeDommgk  t.  TmnpiBmam,  2  Abl  Dm.  SUL 


FlfiNTBESS   V.  RoBmCL 

[9. 0.  Tbbi  Bar.  11T.] 

ISJUJOi'ioy  DmsDw— Where  *  defendant  mi^^t  have  awled  himself  of  a 
lemedj  at  law,  equity  will  not  sustain  a  biU  for  sa  injimotaoii  on  the 
groond  of  an  omiaaion  to  prove  a  material  faot  in  oonseqiiioace  of  er- 
loneooa  advioe  by  ooonseL 

MonoH  to  dismiss  a  bill  in  equity  on  the  ground  that  the 
complainant  might  have  made  defense  in  the  trial  at  law,  in 
which  the  judgment  was  obtained  against  whioh  relief  is  now 
sought.    13ie  ease  appears  from  the  opinion. 

Nanooodf  for  the  complainant. 

BuniH,  J.  It  is  admitted  by  the  complainant  thai  his  eaae  is 
one  which  might  haye  been  relieved  at  law;  and  the  reason 
given  why  it  was  not  is,  that  he  did  not  attempt  in  a  proper 
manner  to  proye  a  material  fact  in  the  trial  at  law;  haying  been 
advised  by  his  cotinsel  that  such  proof  was  necessaiy  [unneces- 
sary?]. He  now  insists  that  it  is  in  his  power  to  make  the 
necessaiy  proofs,  and  prays  to  haye  an  opportunity  to  do  so 
here.  In  this  point  of  yiew  the  bill  is  an  appeal  to  this  court 
for  a  new  trial  in  equity.  If  a  new  trial  had  been  proper,  the 
court  of  law  was  entirely  competent  to  grant  it.  It  is  a  subject 
of  the  ordinary  jurisdiction  of  those  courls.  But  the  com* 
plainant  further  says,  that  he  did  moye  for  a  new  trial  and  was 
refused;  and  this  refusal  is  made  another  ground  for  coming 
into  this  court  In  this  respect  the  bill  is  for  leUef  against  the 
errors  of  the  judgment  at  law. 

If  these  facts  laid  down  any  foundation  for  a  suit  in  equity, 
there  would  soon  be  an  end  to  all  proceedings  at  law.  Upon 
one  or  other  of  these  points,  either  to  hear  errors  of  the  court 
or  retzy  the  facts  fabely  found  by  the  jury,  all  causes  would  end 
in  chancery,  and  the  courts  of  common  law  be  abolished.  It  is 
unnecessary  to  say  whether  the  opinion  of  the  superior  court 
was  right  or  not,  though  it  may  well  be  doubted  whether  the 
mistake  of  counsel  upon  a  point  of  law,  as  stated  in  the  bill. 
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forms  a  ground  for  a  new  trial:  Zachary  y.  Lester^  in  this  court. 
Whether  right  or  wrong,  a  ooort  of  equity  is  not  to  hear  errors 
or  reyerse  judgments  at  law.  The  case  of  Ambler  v.  Wild,  8 
Wash.  86,  has  been  cited  by  the  defendant,  and  it  must  be  ad- 
mitted, that  it  goes  the  full  length  of  the  present  case.  But 
that  decision  is  a  solitary  one,  and  I  cannot  allow  to  it  the 
authority  of  OTerturning  a  long  train  of  contrary  decisions,  and 
the  oldest  and  best  established  maxims  of  our  law. 

Courts  of  law  and  courts  of  equity  are  both  eminently  useful, 
and,  perhaps,  alike  indispensable.  But  they  are  yery  differently 
constituted,  proceed  by  different  modes,  take  cognizance  of 
different  subjects,  and  are  intended  for  different  purposes.  In 
their  original  organization,  their  jurisdictions  are  separate,  and 
it  appears  to  me  that  their  utility  can  only  be  preserred  by 
keeping  them  unblended. 

I  am,  therefore,  of  opinion  that  equity  ought  not,  in  any  in« 
stance,  to  interfere,  where  a  competent  relief  might  haye  been 
had  at  law,  and  consequently  that  the  bill  must  be  dismissed. 

The  rest  of  the  court  concurred. 


Labpeyre  V.  McFablakb. 

(V.  0.  Tnoi  Bbf.  187.] 

Tbotxb  bt  Whom. — ^Troyer  cannot  be  maintained  on  the  mere  poawanon  ef 
A  chattel,  where  it  appeara  the  legal  title  ii  in  another,  and  that  the 
plaintiff  haa  only  a  tmat. 

TBoyxE  for  a  slaye  of  which  the  plaintiff  had  been  in  posses^ 
sion  for  fourteen  years.  The  defendant  showed  no  title  in  him- 
self, but  offered  in  eyidence  a  marriage  settlement  entered  into 
by  the  plaintiff,  his  wife  and  William  Dayis,  whereby  this  slave 
among  others,  was  oonyeyed  to  Dayis  as  trustee,  to  permit  the 
wife  of  the  plaintiff  to  haye  the  labor  and  profits,  and  to  allow 
the  slaye  to  be  under  the  direction  of  the  plaintiff.  Nonsuit 
ordered,  and  motion  to  set  aside  the  same  submitted  to  this 
court. 

McKay ^  for  the  defendant.  The  plaintiff  has  an  equitable  title 
merely  which  this  court  cannot  notice:  7  T.  B.  48;  2  Bsp.  600; 
a  Str.  1078;  2  Johns.  221;  6  T.  B.  684. 

Morddcaif  contra. 

By  Court,  BumM,  J.    This  is  an  action  of  troyer  for  a  negro 

slaye,  and  the  question  is,  whether  it  is  the  proper  action  or  not^ 
Am.  Daa  yoi*.  yn. 
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By  the  maxziage  setUement,  the  title  of  the  Blaye  is  in  the 
trustee^  who  permitted  the  plainti£^  howeTer,  to  haye  the  poe- 
seBsion.  It  ia  one  of  the  charaoteristic  distinotionB  between  this 
action  and  trespass,  that  the  latter  may  be  maintained  on  pos- 
B^Bsion,  the  former  only  on  property  and  the  right  of  possession. 
Trover  is  to  personals  what  ejectment  is  as  to  the  realty.  In  both 
title  is  indispensable.  It  is  true,  that  as  possession  is  the 
strongest  CTidence  of  the  ownership  of  chattels,  property  may 
be  presumed  from  possession.  And,  therefore,  a  plaintiff  may 
not,  in  all  cases,  be  bound  to  show  a  good  title  by  conyeyances 
against  all  the  world,  but  may  recover  in  trover  upon  sooh  pre- 
sumption against  a  wrong-doer.  Yet  it  is  but  a  presumption, 
and  cannot  stand  when  the  contrary  is  shown.  Here  it  is  com- 
pletely rebutted  by  the  deed,  which  shows  the  title  to  be  in 
another,  and  not  in  the  plainti£  As  to  the  plaintiff's  interest 
under  the  deed,  that  is  only  a  trust,  and  we  cannot  take  notice 
of  it.  It  is  nothing  here.  A  court  of  law  can  only  regard  legal 
rights,  and  if  the  plaintiff  wishes  to  come  into  this  court,  upon 
title,  he  must  get  the  aid  of  his  trustee,  and  proceed  in 


'Wherefore,  I  think  the  nonsuit  must  stand. 
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Williams  v.  Shaw. 

(V.  0.  Tnx  BiF.  197.] 

yttfAnw  ov  CoTSSAST  ov  QuiBT  ENJOTioarT. — ^Tfae  reeovaty  ci  i^im^gw  ia 
an  action  of  trespaai  quart  elatuum  /ngil,  agumt  one  who  ham  ontand 
Qnder  a  deed  oontaining  a  covenant  for  quiet  eojqyment,  will  ooutitate 
a  breach  of  aooh  covenant. 

.BvxDXNGB  ov  BvicnoH. — ^The  judgment  in  each  action  is  evidence  to  aliow 
the  eviction,  but  ie  not  oonclniive  agumt  the  warrantor  aa  to  the  title  of 
iheland. 

Action  for  the  breach  of  the  covenant  of  wairaniy  in  a  deed 
conveying  a  certain  tract  of  land  to  plaintiff.  It  appeared  that 
plaintiff  entered  into  possession  under  the  deed,  and  com* 
'^xnenced  cutting  down  certain  trees,  when  one  HcEethan 
brought  an  action  of  trespass  guare  clausamf regit  against  him, 
and  recovered  judgment.  Shaw  had  notice  of  the  pending  ac- 
tion of  trespass.  This  case  came  before  the  court  on  a  demurrer 
to  the  declaration,  setting  forth  the  recoveiy  in  the  trespass 
suit,  and  the  title  paramount  in  MoEethan. 
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MblBOan^  in  sapport  of  the  demnner. 

Eenry,  canira^  died  4  Mass.  848;  4  Binn.  862;  4  DalL  486.  in 
note;  6  Johns.  158;  8  T.  B.  837;  1  Johns.  517. 

Tatlob,  C.  J.  It  is  a  geneial  role  that  a  covenant  for  qniet 
enjoyment  is  not  broken  withoat  an  eviction  by  better  title;  bat 
it  is  wholly  immaterial  whether  the  eviction  is  effected  by  legal 
process,  or  by  private  disturbance  and  molestation.  This  point 
was  made  in  one  of  the  cases  cited  for  the  plaintiff,  bat  after- 
wards abandoned  as  untenable.  But  if  a  legal  recovery  were 
necessary,  I  should  not  hesitate  in  considering  the  judgment  in 
an  action  of  trespass  quare  clausum  fregU,  as  effectual  for  that 
purpose;  because  it  is  in  this  state  a  common  and  convenient 
mode  of  trying  the  title  to  land,  of  which  there  is  no  actual  pos- 
session, and  because  enough  appears  in  the  averments  of  the 
declaration  and  the  statement  of  facts  to  satisfy  me  that  the 
title  was  put  in  issue  in  that  very  suit.  It  would  be  a  strange 
method  of  warranting  a  title  to  land  to  leave  the  purchaser  ex- 
posed forever  to  a  legal  claim  of  damages  whenever  he  exercised 
the  least  act  of  ownership  over  it. 

With  respect  to  Mc£ethan'B  judgment,  it  must  be  proper  evi- 
dence to  a  certain  degree,  in  order  to  show  the  eviction.  But 
I  think  it  has  been  decided  by  this  court  in  the  case  of  Shober, 
that  it  is  not  conclusive  upon  the  seller,  so  as  to  prevent  him 
from  showing  in  an  action  upon  the  wazzanty  that  he  has  in 
fact  a  better  title  than  the  recoverer. 

Dakekl,  J.  It  is  contended  in  support  of  the  demurrer,  that 
the  covenant  contained  in  the  deed  is  nothing  more  than  a  cov- 
enant for  quiet  enjoyment;  and  as  there  is  no  allegation  in  the 
declaration  of  an  entry  and  eviction  under  a  lawful  title,  by 
l^gal  process,  the  plaintiff  is  not  entitled  to  maintain  his  action. 

It  is  a  well-settled  rule  that  under  a  covenant  of  warranty  the 
plaintiff  must  show  a  lawful  eviction  in  order  to  wiftiT>f<^in 
his  action:  2  Johns.  4;  8  Id.  473;  7  Id.  258  [5  Am.  Dec. 
266];  11  Id.  122.  And  the  plain  reason  is  this:  If  the  evic- 
tion is  not  lawful,  by  some  person  having  a  bet^ter  right  to  the 
possession,  the  covenantee  would  always  be  able,  through  the 
medium  of  the  courts  of  justice,  to  maintain  his  possession  and 
recover  damages  for  the  interruption;  but  if  the  eviction  is  law- 
ful, the  covenantee  has  no  other  remedy  but  on  his  covenant  for 
quiet  enjoyment:  Id.  34,  85;  Cro.  Eliz.  914;  Cro.  Jac.  425.  If 
the  parties  had  inserted  a  covenant  of  seisin  in  the  deed,  and  a 
breach  had  been  assigned  on  that  covenant,  the  case  would  have 
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been  vexy  dear.  We  are  now  called  on  to  say  whether  there 
does  not  appear  sufficient  in  this  case  to  authorise  the  plaintiff 
to  recoyer  on  the  covenant  contained  in  the  deed,  under  the  cir- 
eumstances  attending  it;  or,  in  other  words,  whether  it  was 
necessary  for  the  plaintiff  to  allege  and  prove  that  he  had  been 
evicted  by  a  legal  title  in  an  action  of  ejectment.  It  appears 
by  the  case  that  the  plaintiff,  by  virtue  of  the  deed,  entered 
upon  the  land  and  had  some  timber  cut  and  carried  away;  and 
the  declaration  states  that  McEethan,  by  a  better  title,  entered 
and  held  him  out  of  possession. 

On  an  examination  of  the  British  authorities,  it  does  not  ap- 
pear to  be  necessary  for  the  plaintiff  to  show  an  eviction  in  con- 
sequence of  an  action  brought  against  him  and  a  recoveiy ;  it  is 
sufficient  that  he  state  iu  his  declaration  that  he  was  turned  out 
of  possession  by  one  who  had  the  legal  title:  4  T.  B.  617,  G20; 
2  Saunders,  181,  note  10,  Wms.  edit.  In  the  present  case  the 
title  was  fairly  tried;  the  defendant,  I.  Shaw,  had  notice  to  de- 
fend; whether  he  did  or  did  not  does  not  appear  from  the  case. 
The  land  being  woodland  and  no  actual  possession,  the  posses- 
sion then  followed  the  title,  and  that  the  court  and  jury  said 
was  in  AIcEethan.  This  is  equivalent  to  an  eviction  under  legal 
process. 

BunriN,  J.  I  am  of  opinion  that  the  recoveiy  in  the  action  of 
trespass  against  the  plaintiff,  as  set  forth  in  the  declaration,  is 
such  a  disturbance  of  his  possession  as  will  form  a  breach  of  the 
defendant's  covenant  for  quiet  possession.  In  that  respect  it  is 
tantamount  to  an  actual  eviction.  But  like  an  eviction,  it  must 
be  upon  prior  and  paramount  title  to  enable  the  plaintiff  to 
recover.  Here  such  a  title  is  stated  in  the  declaration  and 
admitted  by  the  demurrer.  Wherefore  I  think  the  demurrer 
must  be  overruled. 


JONBtt  V.  ZOLLICOFFER. 

[N.C.  Tone  Bxr.au.] 

FcTBOBABBa  lOR  Valuablb  Ck>NsiDEBATioN.— Equity,  following  tlia  law,  wOl 
not  compel  a  purchaser  for  a  valuable  oonaideration  withont  notice  to  give 
np  any  legal  advantage  he  baa  over  hia  adversary,  nor  compel  a  diaoovezy 
of  title,  or  title  deeda  or  boundaries,  uur  to  surrender  title  deeda,  not 
suffer  testimony  to  be  perpetuated  against  him.  But  where  there  is  no 
more  required  than  what  a  court  of  law  would  compel  him  to  perfonn, 
equity  will  not  protect  him,  and  will  not  allow  him  to  withhold  the 
property  of  another. 
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PBiORmr  ov  LiGAL  TiTLX.— When  a  bill  is  filed  by  one  hftTing  the  legal 
title,  bat  tinder  each  circnmstances  that  he  cannot  obtain  oomplefee 
fedresB  at  law,  it  ia  no  defense  for  the  pnrchaaer  to  plead  that  he  pnr* 
chased  for  a  valaable  conaideration  without  notice.  This  will  only  pro* 
teot  an  innocent  porehaaer  after  he  has  got  the  legal  title. 

FIndivo  gw  Jurt. — ^The  jury  can  only  find  on  facta  put  in  iuRie;  to  find  that 
a  Bale  ia  "  justifiable  *'  is  a  condnaion  of  law  beyond  their  prorinoe. 

FkiOBiTT  ov  Equitixs. — A  junior  equity  can  in  no  case  prevail  oyeran  older 
one,  except  where  it  has  also  the  legal  title;  the  rule  being  that  where 
there  ia  equal  equity  on  both  sides  the  law  shall  prevail. 

Bill  in  equity.  The  complainants  claimed  as  legatees  and 
next  of  kin  to  William  Jones,  deceased,  by  whose  will  the  ne- 
groes sought  to  be  recovered  in  this  suit  were  devised  to  the  use 
of  the  testator's  wife  for  life,  and  then  over  to  his  children,  the 
complainants.  The  widow  acted  as  executrix,  paid  all  the  debts 
of  the  estate,  and  then  died.  The  respondent  claimed  under  a 
purchase  from  the  widow;  and  the  complainants  alleged  in  their 
bill  that  such  purchase  was  made  after  the  debts  of  the  estate 
had  been  discharged;  that  respondents  paid  a  price  proportion* 
ate  to  the  widow's  life  estate  merely,  and  that  he  knew  that  the 
debts  of  the  estate  had  been  paid,  and  that  the  purchase-money 
given  for  the  slaves  was  applied  towards  the  discharge  of  the 
widow's  proper  debts.  The  answer  admitted  the  purchase,  and 
alleged  the  belief  that  the  slaves  were  sold  for  the  support  of 
the  family. 

The  following  was  the  material  issue  submitted  to  the  juxy: 
Whether  the  sale  to  ZoUicofifer  was  for  the  purpose  of  paying 
the  debts  and  expenses  of  the  testator's  estate,  or  the  necessary 
expenses  towards  maintaining  the  children  or  young  negroes 
belonging  to  the  testator,  or  for  the  benefit  of  the  widow  only? 
And  whether  ZoUiooffer  had  notice  of  the  complainants'  equit- 
able claim  when  he  purchased?  The  juiy  found  that  the  sale 
was  justifiable,  and  for  a  valuable  consideration,  and  that  the 
respondent  purchased  without  notice.  The  court  then  decreed 
that  complainants  pay  to  Zollicoffer  his  costs.  Oomplainants 
then  filed  a  bill  of  review,  to  which  respondent  demurred. 

By  Oourt,  Hxnbebson,  J.  It  is  a  maxim  in  equity  that  where 
equity  is  equal,  the  law  will  prevail.  Under  a  mistaken  appli- 
cation of  this  principle,  the  original  bill  was  dismissed  as  to  the 
defendant,  Zollicoffer.  To  reverse  that  decree  is  the  object  of 
the  present  bill.  A  purchaser  for  a  valuable  consideration, 
without  notice,  has  an  equity  equal  to  that  of  any  one;  and  if 
he  has  any  advantage  at  law  over  his  adversary,  a  court  of 
equilj  will  not  deprive  him  of  it,  although  he  may  have  ob» 
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tained  it  aoddentally  or  eyen  improperly.  It  will  not  compel 
him  to  disooyer  his  title,  or  his  title  deeds,  the  boundaries  of 
his  lands,  to  surrender  up  title  deeds,  although  improperly 
obtained,  or  suffer  testimony  to  be  perpetuated  against  him, 
because  a  court  of  law  would  do  none  of  these  things.  But 
when  he  is  not  called  on  to  suirender  any  of  those  adyantagee; 
when  nothing  is  asked  of  him  but  what  a  court  of  law  would 
compel  him  to  perform,  it  affords  him  no  protection;  and  when 
he  withholds  from  another  his  property,  he  shall  be  compelled 
to  restore  it,  the  court  taking  care  that  he  shall  not  be  depriyed 
of  any  of  his  legal  advantages.  The«  case  of  CcUel  y.  De  OoU^ 
Cos.  Temp.,  Talb.  66,  so  much  relied  on  l^  the  defendant's 
counsel,  fully  supports  this  opinion.  A  similar  plea  to  the  pres- 
ent protected  Ward  and  his  trustee,  as  to  all  the  estates  of  the 
bankrupt,  which  the  bankrupt  had  mortgaged  prior  to  the  bank- 
ruptcy, and  which  by  assignment  had  come  to  Ward  or  to  his 
trustee  before  the  commission  was  sued  out.  For  as  to  them. 
Ward  had  a  legal  adyantage;  he  had  the  legal  estate,  and  noth- 
ing but  equities  of  redemption  remained  in  the  bankrupt  at  the 
time  of  his  bankruptcy  to  forfeit  by  the  act  of  bankruptcy  for 
the  benefit  of  his  creditors;  and  when  the  assignee  came  into  a 
court  of  equity  to  redeem  the  mortgaged  estates.  Ward's  equity 
being  equal  to  his,  and  he  haying  the  estate  at  law,  it  was  de- 
creed that  the  assignee  should  redeem,  upon  paying  not  only 
the  money,  for  which  the  estates  were  originally  mortgaged, 
but  also  the  money  paid  by  Ward,  to  the  bankrupt  for  a  release 
of  the  equities  of  redemption,  although  the  equities  were  pur- 
chased after  the  act  of  bankruptcy  committed,  and  when  the 
bankrupt  had  nothing  which  he  could  sell.  For  Ward  had  the 
legal  estate,  an  equity  of  redemption  is  unknown  at  law,  and 
cannot  be  enforced  in  the  court  of  law.  And  but  for  the  inter- 
position of  a  court  of  equity,  the  mortgaged  estate,  after  default 
in  the  mortgagor,  would  remain  foreyer  in  the  mortgagee. 
Ward's  equity  therefore  protected  him  in  a  court  of  equify,  as 
he  would  haye  been  protected  in  a  court  of  law;  and  the  truth 
of  his  plea  was  ordered  to  be  ascertained. 

But  as  to  that  property  derived  immediately  from  the  bank- 
rupt after  his  bankruptcy,  and  before  commission  sued  out,  the 
court  directed  Ward  to  account,  regardless  of  the  truth  or 
falsity  of  his  plea;  for  as  to  that  he  had  no  legal  advantage.  It 
is  deemed  unnecessary  to  examine  further  the  cases  cited  in  the 
argument,  or  to  notice  some  expressions  of  the  chancellor's, 
such  as  that  a  court  of  equity  has  no  jurisdiction  against  a  pm^ 
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chaser  for  a  valuable  eoxudderation  Triihout  notice,  and  others 
of  like  import;  for  in  all  the  cases  the  complainants  were  endeav* 
oring  to  obtain  something  which  the  law  wonid  not  grant,  and 
the  expressions  of  the  chancellor  were  used  in  reference  to  such 
cases,  and  if  not  were  extra-judicial.  It  is  unnecessaiy  to  de* 
cide  whether  the  allegations  of  the  parties  warranted  Ihe  mak- 
ing up  of  the  fifth  issue,  to  wit:  whether  the  defendant  was  a 
purchaser  for  a  Talnable  consideration  without  notice.  But  it 
is  Teiy  questionable  whether  the  defendant  had  made  in  hia 
plea  or  answer  (caU  it  which  you  will)  any  such  allegation. 

It  is  also  objected  that  there  has  not  been  a  final  decree 
passed  and  enrolled  in  this  cause.  It  is  true  those  formalitiea 
which  are  used  in  England  haye  not  been  complied  with.  But 
there  is  sulBoient  for  this  court  to  perceive  that  there  was  a  de» 
eree  pronounced  in  favor  of  Zollicoffer.  The  issue  was  made 
up  under  the  direction  of  the  court.  It  was  found  in  ZoUi* 
coffer's  favor,  it  was  ordered  that  the  complainants  should  pay 
him  his  costs;  an  interlocutory  order  was  made  as  to  the  other 
defendants,  and  the  cause  progressed  as  to  them,  and  rested  as 
to  him.  According  to  the  loose  manner  in  which  the  decrees  of 
the  courts  are  taken,  we  must,  in  justice  to  the  parties,  con- 
sider this  as  sufficient  evidence  of  a  decree  having  been  pro- 
nounced. It  is  therefore  ordered  and  decreed  that  the  decree 
dismissing  the  bill  as  to  Zollicoffer  be  reversed. 

Brovme,  on  behalf  of  Zollicoffer,  then  filed  a  petition  for  a 
rehearing. 

By  Court,  Sbawxll,  J.  The  complainants  in  the  original  biU 
charge  that  William  Jones,  being  possessed  of  the  original  stock 
of  the  original  slaves  in  question,  devised  the  use  of  them  to 
his  wife  for  life,  and  directed  by  his  will  that  after  his  wife's 
death  the  slayes  should  be  divided  by  his  executors  amongst 
all  his  children,  and  made  the  'mfe  and  his  son  William  (one  of 
the  complainants)  his  executors.  It  furthor  charges  that  the 
vnfe  died  in  1798,  and  that  the  defendant  has  possession  of  the 
slaves  under  some  purchase  for  a  small  price,  and  vnth  fnll 
notice  of  the  children's  claim,  and  that  the  plaintiffs  represent 
the  children.  The  bill  also  charges  that  the  wife  elected  to 
hold  as  l^[atee,  and  that  all  the  debts  had  been  paid  before  the 
sale  of  the  slaves,  and  prays  that  the  slaves  may  be  surrendered 
and  the  defendant  decreed  to  account  for  their  profits.  The 
defendant,  by  his  answer,  in  substance  says:  that  he  purchased 
from  Sarah  Jones  (the  widow),  Brittain  Jones,  and  Elizabeth, 
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two  of  the  children,  and  William  Ferrj,  who  it  seems  married 
one  of  the  daughters  of  the  testator;  that  the  yendors  assured 
him  they  could  or  would  make  a  good  title,  and  that  he  did  not 
pretend  to  be  a  judge  of  its  goodness  but  bought  upon  their 
assurance;  that  he  understood  the  sale  was  made  for  the  sup- 
port of  the  family;  that  Elizabeth  was  at  that  time  of  full  age. 

Upon  this  bill  and  answer  a  juxy  is  called  upon  to  tiy  the 
truth  of  the  matters  in  dispute  between  the  parties,  and  these 
matters  in  dispute  can  only  be  found  by  comparing  the  bill  and 
answer  and  not  by  any  issues  otherwise  made  up;  and  it  mMj 
be  here  remarked  that  eyerything  charged  which  is  not  ad* 
mitted  by  the  answer  must  first  be  found  by  a  jury  before  the 
court  can  act  upon  it,  for,  according  to  the  constitution  of  our 
courts,  the  jury  is  to  decide  all  matters  of  fact.  The  jury  in 
this  case  found  that  the  sale  was  **  justifiable,"  and  that  defend- 
ant purchased  without  notice,  and  for  a  valuable  consideration, 
upon  which  the  complainant's  bill  was  dismissed.  Now  it  seems 
clear  to  us  all,  that  it  was  the  proyince  of  the  jniy  to  find  only 
facts,  or  rather  what  the  parties  by  the  bill  and  answer  sub- 
mitted to  them;  that  their  finding  the  sale  "  justifiable"  was  a 
conclusion  not  submitted  to  them  either  by  the  bill  and  answer 
or  indeed  by  the  issues  made  up  by  the  court;  and  we  are  free 
to  declare  that  if  the  wife  did  elect  to  take  as  l^iatee,  as  charged 
in  the  bill,  her  power  thereafter  as  executrix  ceased,  her  assent 
operating  for  the  benefit  of  those  in  remainder,  the  legatees 
thereby  acquiring  a  legal  title  to  that  which  before  was  an 
equitable  interest.  The  effect  then  would  be  that  the  wife 
could  only  legally  or  equitably  convey  to  the  defendant  what 
she  herself  had — a  life  estate.  And,  as  to  the  effect  of  a  pur- 
chase by  an  innocent  man  for  a  valuable  consideration  in  such 
a  case,  we  also  hold  that  the  rule  in  equity  is  clear,  as  between 
mere  equitable  claimants,  or  in  other  words,  those  who  only 
have  equitable  titles  that  qui  prior  etU  tempore  potior  esijure,  and 
that  a  younger  equity  can  in  no  case  prevail  against  an  older 
but  where  it  has  also  the  law,  for  the  maxim  then  is  that  there 
being  equity  on  both  sides  the  law  shall  prevail  In  a  contro- 
versy between  such  parties  the  legal  party  has  been  emphati- 
cally called  the  tabula  naufragis,  upon  which  either  might  sup- 
port himself.  When  it  is  said  that  either  may  support  himself 
by  the  legal  title,  it  is  meant  that  equity  will  not  take  away  a 
legal  defense  from  such  innocent  purchaser.  When  an  equit- 
able owner  of  property  calls  upon  the  legal  owner  for  the  title, 
which  has  been  called  the  shadow,  a  court  of  equity  regards  the 
substance,  and  will  in  general  compel  him  to  surrender  it,  for  it 
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would  be  conixaxy  to  the  first  principles  of  jostioe  that  he  who 
has  only  a  formal  paper  tiUe  should,  without  any  merits,  hold 
it  and  enjoy  the  benefits  against  him  who  has  honestly  paid  his 
money  for  it.  But  when  a  court  of  equity  is  called  upon  to 
take  away  that  right  which  the  law  would  sustain  if  this  legal 
owner  can  himself  show  equity,  having  the  law  and  equity  also, 
a  court  of  equiiy  will  refuse  its  interposition,  and  in  such  case, 
leave  it  to  the  law  to  decide. 

Whenever,  therefore,  any  innocent,  honest  purchaser  has 
armed  himself  with  the  law,  though  his  equity  might  be  post- 
poned, a  court  of  equity  will  not  take  away  the  defense;  but  if 
it  amount  not  to  a  defense  at  law,  the  complainant  in  equity 
would  be  idly  spending  his  money  to  obtain  it.  When  a  bill 
therefore  is  filed  by  one  who  has  ihe  legal  title,  but  who  comes 
into  equity  because  he  cannot  be  completely  relieved  at  law,  it 
is  no  defense  for  the  defendant  to  plead  that  he  is  an  innocent 
purchaser  for  a  valuable  consideration  without  notice,  because 
the  complainant  is  npt  seeking  to  disarm  him  at  law,  the  de- 
fendant at  best  having  but  a  wooden  swoid,  incapable  of  pro- 
tecting him  against  the  assault  of  a  legal  claimant.  This  point 
was  expressly  determined  by  Lord  Thurlow,  in  the  case  of 
WVMams  v.  Lawler,  2  Bro.  264,  where  he  says  it  does  not  apply 
against  one  seeking  a  legal  claim,  and  is  only  a  bar  to  an  equit- 
able title;  and  it  is  to  no  purpose  to  say  that  the  case  turned 
upon  the  claim  of  a  widow,  for  that  is  not  noticed  by  the  lord 
chancellor.  The  counsel  for  the  purchaser  admitted  that  in  the 
oase  of  two  equities,  want  of  notice  could  make  no  difference, 
for  the  oldest  must  prevail.  Courts  of  law  afford  a  remedy 
where  the  plaintiff  has  a  title  to  the  thing  in  question,  either 
by  adequate  damages  or  the  possession  of  the  thing  itself. 
Courts  of  equity  exercise  no  control  over  the  property  itself, 
but  afford  relief  by  acting  on  the  person  wherever  the  com- 
plainant has  a  title  and  cannot  completely  assert  it  at  law,  or 
where  he  has  no  effectual  title,  but  only  a  right  to  have  one. 
The  right  to  have  a  title  follows  the  property  as  an  incident,  so 
long  as  it  continues  to  be  owned  by  those  who  purchased  with 
notice  of  this  equitable  claim,  or  by  those  who  gave  no  valuable 
consideration  for  it;  but  when  purchased,  and  the  legal  title 
actually  passed,  and  for  a  valuable  consideration  paid  before 
notice,  then  the  incident  is  not  dismembered,  and  such  pur- 
chaser will  stand  in  the  shoes  of  his  vendor.  And  it  is  the  same 
if  the  conveyance  was  so  defective  that  the  legal  title  did  not 
pass;  for  in  such  cases  it  remains  as  it  would  have  done  between 
^wo  persons,  both  of  whom  had  baxgained  for  the  same  prop* 
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erfcjr,  but  neither  had  obtained  the  legal  title,  they  would 
neither  of  them  have  more  than  equities,  and  the  role  qui  prior 
est  tempore  must  necessarily  preToil.  So  if  a  person  pniehasea 
a  paper  not  negotiable,  he  obtains  only  an  equitable  title,  and 
the  consequenoe  is,  that  the  want  of  notice  can  make  no  differ- 
ence. He  is  subject  to  all  the  equity  of  his  vendor;  and  so  tho 
rule  has  always  been,  and  does  not  arise  from  the  form  of  ac- 
tion at  law,  for  it  was  so  held  whilst  courts  of  law  respected 
equitable  interests.  But  there  are  cases  in  which  it  is  not  nec- 
essaxy  to  apply  to  courts  of  law  for  assistance,  as  in  the  case  of 
a  bond  to  make  title,  which,  if  assigned,  the  assignee  in  equity 
must  do  the  same  equity  which  the  assignor  ought  to  haye  done 
before  he  could  ol^tain  a  title.  From  this  reasoning,  it  seems  to 
me  conclusiTely  to  follow  that  it  is  the  legal  rule  which  operates 
as  a  shield  to  the  purchaser,  and  that  Lord  Thurlow  was  right 
in  his  application  of  the  rule.  And  indeed,  the  books  are  full 
of  cases  where  a  younger  purchaser,  for  a  yaluable  considers* 
tion  and  without  notice,  has  been  permitted,  after  disooTCiy  of 
%a  older  purchaser,  to  buy  a  prior  incumbrance,  and  thereby 
protect  himself.  Now,  if  the  rule  laid  down  in  argument  were 
true,  that  whencTer  an  innocent  purchaser,  for  yaluaUe  consid* 
eration  and  without  notice,  was  attempted  to  be  disturbed, 
that  such  plea  would  of  itself  protect  him,  in  other  words,  that 
the  honesty  of  his  purchase  should  defend  him,  it  is  remarkable 
that  in  all  the  cases  alluded  to,  the  honest  purchaser  was  only 
protected  after  he  had  got  in  the  legal  title.  The  books,  in- 
deed, when  speaking  of  those  cases,  say,  where  equity  is  equal, 
the  law  shall  prevail,  and  that  he  who  hath  only  an  equitable 
title,  shall  not  prevail  against  law  and  equity.  And  they  lay  it 
down  as  established  doctrine,  that  a  bona  fide  purchaser,  with- 
out any  knowledge  of  the  defect  of  his  title,  may  lawfully  buy 
in  every  judgment  or  incumbrance,  and  though  nothing  be  due 
upon  it,  yet  if  he  can  defend  hintself  at  law  with  it,  his  ad- 
versary shall  have  no  aid  io  equity  to  set  them  aside;  for  being 
able  to  defend  himself  at  law,  equity  will  not  disarm  him. 
The  decree  of  reversal  is  confirmed. 

Itii  held  that  a  bcnajide  pnrohaae  for  valae,  and  wittumt  notioe,  ia  »  good 
defwniifl,  not  only  againat  all  prior  eqnitiea,  but  against  all  advene  proceed- 
inga  in  equity,  whether  instituted  to  compel  the  purchaser  to  annender  what 
ha  has  houghi^  or  to  make  »  discovery  which  might  be  used  to  his  prejudica 
in  a  court  of  law:  ZoUman  v.  Moart,  21  Gratt.  313;  Carter  v.  AUem^  Id.  241; 
HoweU  V.  Ashmortf  1  Stock.  82;  Demartst  v.  Wyneoop,  3  Jdhna.  Ch.  147( 
Perkins  y.  Hays,  6  Am.  Dec  680;  High  y.  BaUe,  10  Yeig.  335;  Owmgt  v. 
Mason,  2  A.  K.  Marsh.  380;  Tompkins  v.  Potoell,  6  Leigh,  576;  Beihar  v. 
iWrie^  6  a  ft  B.  401;  ifiiiMitiM  v.  iVM.  M  Ala.  84. 
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Slsightbr  v.  Hareington. 

pi.  aTtavBiv.MA.] 

PnacnfAL  Liabilrt  of  Euuutub. — ^An  ex«mtor  who  praniMt  to  paj  a 
debt  of  his  tettator,  and  has  aaeta  at  tho  tuna  of  tho  pronriae^  is  par^ 
aoanlly  liable. 

AonoN  on  a  promise  in  writing  made  by  the  defendant's  tes- 
tator, who  was  the  executor  of  one  Troy,  to  pay  a  debt  due 
from.Troy  to  plaintiff.  It  was  admitted  that  at  the  time  of  the 
promise  tiie  executor  had  assets.  The  question  submitted  to 
fchis  court  was,  whether  having  assets  alone,  without  any  new 
contract,  was  sufficient  to  charge  a  person  in  a  repxesentatiTe 
character  on  a  promise  so  made,  de  hoiiia  proprib. 

ShaWf  for  the  plaintilL 

A.  Hendenon,  contra. 

Hall,  J.  That  an  action  will  lie  against  an  administrator  or 
executor,  upon  a  promise  to  pay  in  consideration  of  assets, 
seems  pretty  dear  from  the  following  cases :  Ireunnian  t.  Hawettl 
Cro.  Eliz.  91;  Aikma  y.  Hill,  Cowp.  284;  Hawkes  t.  Saunders, 
Cowp.  289;  1  Yes.  125.  It  is  true,  the  cases  cited  from  Cowper, 
are  cases  of  legacies  sued  for,  and  although  they  have  been  much 
shaken,  if  not  overruled,  in  the  case  of  Dicks  v.  Sireei,  5  T.  B. 
690,  the  principle  of  decision  in  the  latter  case  was  upon  a  dif- 
ferent ground  from  that  now  before  the  court.  Two  out  of  three 
of  the  judges  held,  that  an  action  would  not  lie  at  common  law 
for  a  legacy,  because  courts  of  law  had  no  power  to  compel  a 
husband,  who  sued  for  his  wife's  legacy,  to  make  a  settlement 
upon  her,  but  a  court  of  equity  had.  Not  any  of  the  reasoning 
in  that  case  applies  to  debts  which  an  executor  or  administrator 
promises  to  pay  in  consideration  of  assets,  if  they  have  money 
in  hand,  there  is  no  reason  why  they  should  not  pay;  if  they  have 
property,  which  they  use  diligence  in  converting  into  mon^, 
and  some  accident  happens  to  it  not  within  their  control;  or  if 
in  the  mean  time  they  have  notice  of  debts  of  higher  dignity, 
they  ought  to  be  at  liberty  to  show  these  things  in  their  defense. 
See  Coke,  in  WiUiam  Bane^a  case,  9  Co.  94.  The  promise,  as 
was  said  by  Lord  Mansfield,  in  Cleverly  v.  Brett,  5  T.  B.,  note, 
eases  the  creditor  from  proving  assets,  and  throws  the  onus  on 
the  other  side.  I  think  there  ought  to  be  judgment  for  the 
plaintiff. 

Seawell,  J.  Where  an  action  is  brought  against  an  executor 
or  administrator  upon  his  promise  to  pay  a  debt,  if  he  has  as* 
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Bets,  the  piomise  will  bind  him  de  bonii  propriis,  and  thongh  in 
the  declaration  assets  must  be  ayerred,  jet  proof  of  the  promise 
is  so  far  evidence  of  assets,  as  to  place  the  want  of  them,  to  be 
proven  by  the  executor  or  administrator.  As  the  assets  are  the 
consideration  which  make  the  promise  binding,  whenever  it 
shall  be  shown  by  the  defendant  that  there  are  none  subject  to 
the  plaintiff's  demand,  the  promise  is  then  nudum  pactum,  and 
will  not  support  an  action,  and  this  the  executor  or  administra- 
tor may  do  by  any  evidence  which  would  protect  him  against 
the  plaintiff  if  the  action  had  been  brought  against  the  defend- 
ant as  executor  or  administrator;  as  by  payment  without  notice 
to  inferior  debts,  or  those  of  equal  digniiy  or  judgments,  or  bj 
showing  debts  of  higher  dignity  or  the  like.  As  this  case  ap- 
pears to  be  a  promise  with  assets,  I  think  there  should  be  judg- 
ment for  the  plaintiff.  But  I  cannot  assent  to  the  opinion  that 
the  promise  by  the  executor  or  administrator  has  any  other 
effect  than  as  regards  the  form  of  the  action,  and  that  this 
formal  promise  makes  him  personally  liable,  only  because  he 
was  before  liable  as  executor  or  administrator.  I  can  see  no 
analogy  between  the  case  of  a  promise  to  pay  a  debt  of  inferior 
degree,  and  the  actual  payment,  for  in  the  former,  there  is  only 
an  undertaking,  but  in  the  latter  the  thing  is  done,  and  it  is  not 
in  the  power  of  the  executor  to  recover  it  back. 

BuvFm,  J.  The  case  is,  that  Troy  was  indebted  to  the  pl^iniilf 
and  died,  having  appointed  H.  W.  Harrington  his  executor,  to 
whose  hands  sufficient  assets  came  to  pay  tiie  plaintiff's  debts. 
And  that  H.  W.  Harrington  having  assets  as  aforesaid,  promised 
the  plaintiff  in  consideration  thereof,  to  pay  the  said  debt;  that 
be  afterwards  died,  leaving  the  defendant  his  executrix.  This 
action  is  brought  against  the  defendant  as  executrix  of  H.  W. 
Harrington,  to  subject  his  estate  upon  his  promise.  The  de- 
fendant pleaded  non-assumpsU,  upon  which  issue  was  joined  and 
a  verdict  for  the  plaintiff.  A  motion  is  now  made  in  arrest  of 
judgment,  because  there  was  no  consideration  for  this  promise. 

I  always  considered  it  as  a  point  perfectly  settled,  that  the 
promise  of  an  executor  having  assets  at  the  time  of  the  promise 
to  pay  his  testator's  debts,  was  valid.  Upon  looking  into  the 
authorities,  we  find  many  cases  wherein  it  has  been  expressly 
decided,  besides  numerous  sayings  to  the  same  effect  in  ele- 
mentary books.  Among  others  are  the  cases  of  lYewinian  v. 
EoweU,  Cro.  Eliz.  91;  Beech  v.  Kennegcd,  1  Yes.  126;  Bane 4 
ccLse,  9  Co.  94,  and  those  cited  in  the  argument  from  Cowper. 
Such  a  promise  is  enforced  and  supported  by  the  consideration 
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of  tho  executor's  liability,  as  executor,  to  pay  the  plaintifTs  de- 
mand. He  is  liable  by  reason  of  the  assets,  and  therefore  the 
haTing  of  assets  is  indispensable  in  such  a  case.  When  I  speak 
of  assets,  as  relates  to  this  subject,  I  mean  such  estate  of  the 
testator  as  would  at  that  time  be  liable  to  the  debt  of  the  cred- 
itor, in  a  suit  at  law.  If,  for  example,  the  creditor  be  so  by 
simple  contract,  the  assets  in  the  hands  of  the  executor  neces- 
sary to  support  the  (usumpsU  of  the  executor,  must  be  such  as 
the  creditor  would  be  entitled  to  recover  if  he  were  then  suing  the 
executor  in  his  representatiye  capacity  for  his  debt.  The  exec- 
utor, therefore,  is  the  mere  holder,  as  it  were,  of  money  which 
is  in  justice  and  conscience  another's. 

The  consideration  may,  therefore,  be  said  to  consist  of  the 
strongest  moral  obligation  as  well  as  a  legal  liability.  The  only 
case  relied  on  to  contradict  this  reasoning,  and  the  strong  cur- 
rent of  authorities  for  the  plaintiff,  is  that  of  Earn  t.  Hughes,  7 
T.  B.  850.  But  in  that  case  there  was  no  averment  of  assets. 
It  is  said,  indeed,  that  Hughes  died  possessed  of  sufiScient 
effects.  But  it  is  not  alleged  that  they  ever  came  to  the  de- 
fendant's hands,  much  less  that  she  had  them  at  the  time  of 
her  promise.  The  note  of  the  case  in  term  reports  seems  to  me 
to  be  a  confused  one,  but  its  accuracy  in  this  respect  is  evinced 
by  what  fell  from  Lord  MAua&eldmSawkea  v.  Saunders,  Cowp. 
291,  where  he  mentions  and  comments  on  this  circumstance.  I 
agree,  therefore,  with  my  brethren  that  the  plaintiff  is  entitled 
to  judgment,  but  I  cannot  accede  to  the  opinion  that  the  de- 
fendant would  have  been  at  liberty  upon  the  trial  to  show  that 
her  testator  Harrington,  after  his  promise,  applied  the  assets  to 
other  debts  of  the  testator  Troy,  and  thereby  excuse  himself 
from  the  payment  of  this  debt.  If  the  promise  was  good  at  all, 
it  made  the  debt  personal.  There  is  no  half-way  ground.  Har- 
rington must  be  considered  as  liable  only  in  his  representative 
capacity,  if  he  is  allowed  to  show  the  state  of  the  assets  subse- 
quent to  the  time  of  his  promise.  But  when  we  say  that  by  his 
promise  he  became  personally  bound,  we  lose  sight  of  the  assets 
altogether,  except  so  far  as  regards  their  situation  when  the 
promise  was  made.  In  that  respect  we  are  obliged  to  examine 
into  them,  for  the  purpose  of  ascertaining  whether  the  promise 
was  then  good,  or  a  nudum  pactum  if  he  then  had  assets,  we  all 
agree  that  the  promise  is  good  and  he  becomes  personally  lia» 
ble.  It  appears  to  me  that  settles  the  other  point,  for  when- 
ever one  becomes  personally  bound  for  the  debt  of  another  (no 
matter  how),  it  becomes  his  own  debt,  and  must  be  paid  out  of 
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his  own  estate.  Nothing  but  actual  satiafaotion,  or  other  mat* 
ter«  which  would  dischaige  him  from  any  other  of  his  own  per- 
eonal  debts  will  discharge  him  from  this. 

In  Ban^s  ccise,  Lord  Ooke  is  express  that  an  executor  can 
only  show,  upon  the  trial,  that  he  had  no  assets  at  the  time  of 
the  promise.  The  short  note  of  Cleverly  v.  BreU^  cited  in 
Peanon  y.  Henry ^  6  T.  B.  6,  relates,  as  well  as  the  principal 
case,  to  the  question  of  assets  on  the  plea  otpllene  tdminiatravU, 
in  a  suit  against  the  executor,  as  such,  which  is  totally  different 
from  this.  There  the  question  is  what  assets  the  defendant 
has  at  the  time  of  the  plea  pleaded,  and  does  not  regard  the 
the  personal  liability  of  the  defendant  at  all. 

DimL,  J.,  concurred  in  opinion  with  Buffin,  J. 


HaSLEN  V.   SjfiAN. 

[V.  O.  Tsm  Bit.  SV9.] 

BuuuTiuir  or  Pownu — ^Whflre  a  power  is  orested  by  daed,  empewcnqg  « 
hnsbaad  to  appoint  to  whom  the  land  thall  be  oonreyed,  and,  in  oaae  ol 
hiadeath  before  hia  wife^  empowering  her  to  do  it,  there  most  be  aa 
actual  appointment  in  the  mode  indicated,  and  not  merely  an  intentiQii 
in  the  hnaband,  in  order  to  defeat  the  wif e'a  right  of  appomtmentb  Ao> 
oordingly,  where  a  power  requires,  among  other  reqniaitee,  that  the 
tmatee  ehonld  convey  to  such  person  aa  the  fanaband  should  limit  or  ^ 
point,  and  the  husband  ezeented  an  instroment  of  writing  anthoriiing 
the  tmstee  to  convey  to  whom  he  pleases  in  hia  diaoretiao,  this  la  not  an 
ezecation  of  the  power,  nor  a  destmotion  of  that  aabaeqiuni^  limited 
to  the  wife. 

Bill  in  equity.  Wilson  Blount  conveyed  two  tracts  of  land 
to  Edward  Eean,  by  a  deed  bearing  date  Februaiy  26»  1799, 
**  upon  trust  that  the  said  Edward  Eean,  his  executors,  admin* 
istrators  or  assigns,  shall  and  will  at  any  time  at  the  request  of 
John  Haslen,  esq. ,  of  the  colony  of  Demarara,  in  South  America, 
or  at  the  request  of  Catharine  Henrietta  Haslen,  in  case  she 
should  survive  him,  or  in  case  both  should  die  without  making 
such  request,  then,  at  the  request  of  the  executors  or  adminis* 
trators  of  the  survivor  of  them,  by  good  and  sufficient  deeds, 
such  as  the  counsel  of  the  said  John  or  Catherine  his  wife,  or 
the  executors  or  administrators  as  aforesaid  shall  advise,  convey 
in  fee-simple  the  said  several  tracts  or  parcels  of  land,  etc., 
unto  such  person  and  persons  qualified  to  acquire,  hold  and 
transfer  lands  and  other  real  estate  in  the  state  of  North  Caro* 
Una,  as  the  said  John  Haslen,  during  his  life,  or  Catherine  H., 
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his  wife,  afier  his  death,  in  case  she  should  survive,  or  the  ex- 
ecutors or  administrators  of  the  surviTor  of  them,  by  writing 
signed  in  the  presence  of  one  or  more  credible  witnesses,  or  by 
last  will  and  testament  duly  executed  shall  direct,  limit  or  alp- 
point.*' 

On  the  fifth  of  April  in  the  same  year,  John  Haslen  executed 
the  following  instrument  of  writing,  in  the  presence  of  one 
credible  witness:  '*  Whereas,  by  a  deed  of  bargain  and  sale 
bearing  date  the  twenty-fifth  of  February,  1799,  between  Wil- 
-son  Blount  and  Ann  his  wife,  of  the  one  part,  and  Edward 
Eean,  of  the  other  part,  two  seyeral  tracts  of  land  containing 
about  eight  hundred  acres,  with  the  buildings  and  improve- 
ments thereon  lying  in  Craven  county,  were  oonyeyed  to  the 
«aid  Edward  Sean,  etc.  And  whereas  also  I,  the  said  John 
Haslen,  intend  shortly  to  undertake  a  voyage  to  the  colony  of 
Demarara,  in  South  America,  and  am  apprehensive  of  the 
dangers  to  which  my  life  will  be  exposed  in  the  said  voyage; 
now,  therefore,  know  all  men  by  these  presents,  that  in  consid- 
eration and  in  execution  of  the  aboTC  power  of  appointment  to 
be  reserved  to  me,  I  do  hereby  direct,  limit  and  appoint,  that 
the  land  aboTC  recited  and  referred  to,  may  and  shall  be  con- 
Teyed,  sold  and  aliened  by  the  said  Edward  Kean,  at  his  dis* 
•cretion,  to  any  i>erson  or  persons  qualified  to  acquire,  transfer 
4Uid  hold  lands  in  the  state  of  North  Carolina."  Haslen  died 
in  Demarara  in  March,  1804,  and  Eean  died  in  August,  1804, 
neither  of  them  having  done  anything  further  towards  the  exe- 
cution of  the  power.  Catherine  Haslen,  after  her  husband's 
-death,  executed  a  deed  in  the  presence  of  two  credible  witnesses, 
If  hereby  she  directed  the  land  to  be  conyeyed  to  herself;  pre- 
vious to  which  she  had  become  naturalized.  This  suit  v^as 
brought  by  Catherine  against  the  heirs  and  administrators  of 
Eean,  and  the  cause  was  submitted  upon  the  above  statement 
■of  facts. 

Browne^  for  the  defendant.  If  one  has  power  to  dispose  of 
personal  or  real  estate  as  he  pleases,  he  is  in  equity  considered 
.aa  the  owner:  LapeU  v.  ComwaUia,  1  Atk.  465;  Sinton  v.  7bt/e, 
3  Id.  172;  Bainlon  v.  Warde,  3  Id.  656;  TrotigkUm  v.  TrougkUm^ 
1  Yes.  9, 10.  A  devise  of  anything  to  be  at  Uie  disposal  of  A. 
by  his  last  will  and  testament,  gives  a  fee  to  A. :  Bobimion  v. 
Durgale,  2  Vem.  181;  Ibmlimon  v.  Deighion,  1  P.  Wms.  149, 
152,  171;  Maskelyne  v.  Maakelyne,  1  Amb.  750;  Skmden  v.  8ian» 
den,  2  Yes.  jun.  589,  594;  Langham  v.  Ifenny^  8  Yes.  jun.  470; 
JPearson  v.  Otway,  2  Wils.  6. 
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Oaaion,  contra. 

Sbawvll,  J.  It  seems  to  me  that  this  case  lies  within  a  nar- 
row oompass,  and  that  the  whole  question  settles  down  into 
this  inquiry,  whether  the  hnsband,  by  the  deed  to  Kean,  com- 
pletely and  in  due  form  executed  this  power?  If  he  did,  there 
is  an  end  to  the  wife's  power,  if  he  did  not,  she  is  entitled  to 
appoint.  The  present  controYersy  is  between  pure  Tolunteers, 
without  any  kind  of  consideration  on  either  side.  And  the 
wife  is  entitled,  unless  there  has  been,  not  only  an  intention  to 
appoint,  but  an  actual  appointment,  and  that  in  the  precise 
form  acquired  by  the  power.  This  provision  is  proTen  by  many 
authorities,  Dormer  v.  Turland,  in  2  P.  Wms.;  Boss  t.  Ewcn^ 
3  Atk.;  Darlington  y.  FvMeney^  in  Cowp.;  Powell  on  Powers, 
150, 163,  and  many  others  there  cited  are  directly  to  that  point. 

This  makes  it  necessary  to  inquire  what  manner  Blount,  the 
donor  of  this  power,  declared  it  should  be  ezerdaed,  so  as  to 
defeat  the  right  of  the  wife  ?  He  requires  that  it  should  be  by 
deed,  executed  in  the  presence  of  witnesses,  and  that  by  this 
deed  Haslen,  the  husband,  should  limit  and  appoint  to  whom 
Kean  should  convey,  provided  such  person  should  be  qualified 
to  take  hold,  and  transfer  lands  in  North  Carolina.  Then  the 
first  question  is,  has  the  husband  appointed,  and  in  the  manner 
prescribed?  That  brings  us  to  the  deed  by  the  husband  to 
Kean.  Does  that  appoint  to  whom  Kean  shall  convey?  No; 
it  authorizes  Kean  to  convey  to  whom  he  pleases  in  his  discre- 
tion. This  is  a  confidence  which  Blount  did  not  think  proper 
to  confer  on  Kean,  nor  does  he  vest  Haslen  with  such  a  power. 
It  may  be  said,  however,  that  Haslen  took  a  beneficial  interest 
under  the  power,  for  as  he  might  appoint  whom  he  pleased,  he 
could  consequently  appoint  himself.  That  will  depend  upon  a 
fact  which  does  not  appear  in  this  case,  namely,  whether  he 
was  qualified  to  take,  hold  and  transfer  land  in  North  Carolina. 
If  he  was,  then  he  had  a  beneficial  interest.  But  it  is  indis- 
pensable for  those  who  claim  the  execution  of  the  power  ta 
show  every  circumstance  necessary  therefor. 

But  aflsuming  it  as  a  fact  that  the  husband  vras  qualified,  and 
could  appoint  himself,  and  that  having  a  beneficial  interest 
could  delegate  this  power,  has  Haslen  exercised  it?  He  has  not. 
But  then  it  is  said,  having  already  the  legal  estate,  with  Has- 
len's  power,  he  might  appoint  himself.  Does  Haslen's  deed 
say  so?  It. only  authorizes  him  to  bargain,  sell,  alien  and  con- 
vey to  any  person  in  his  discretion  who  would  be  qualified  to 
take,  hold,  and  transfer  lands  in  North  Carolina.    In  substance 
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the  deed  is,  that  Haslen  authorizes  him  to  sell  to  any  person, 
being,  as  the  deed  declares,  ''about  to  take  a  TOTage  to  South 
America/'  when,  as  the  purchaser  was  to  be  looked  for,  it  was 
not  in  the  nature  of  things  that  Haslen  could  be  present  to 
appoint  him.  And  though  Haslen  declares  in  the  deed  that  he 
transfers  that  authority  in  execution  of  the  power,  it  is  oolj  bj 
reference  to  his  poyrer,  and  is  tantamount  to  saying  ''  in  virtue 
of  his  power."  It  seems  to  me  utterly  impossible  to  read  this 
deed  and  collect  anything  like  the  remotest  intention  in  Haslen 
to  effect  any  other  object  than  a  bare  substitution.  There  is 
nothing  in  the  deed  which  even  implies  that  Haslen  had  sur- 
rendered or  released  to  Eean  the  right  of  appointing,  nor  can 
I  think  there  was  anything  in  the  deed  which  preyented  Haslen 
from  revoking  it  the  next  moment.  The  substitute  then  must 
necessarily  stand  in  the  shoes  of  his  principal,  and  until  he  had 
bargained  and  sold  the  lands,  as  he  was  intrusted  in  his  discre- 
tion to  do,  the  power  of  the  wife  remained  undefeated.  To 
consider  this  deed  as  an  execution  of  the  power,  and  conse- 
quently a  destruction  of  the  power  limited  to  the  wife,  could 
only  be  by  a  presumption  Teiy  far-fetched,  which  I  think  we 
are  not  warranted  in  doing,  in  favor  of  a  stranger  and  pure  vol- 
unteer, especially  when  by  so  doing  we  are  defeating  the  wife^ 
who  was  an  object  of  the  donor's  bounty.  I  say  the  donor^s, 
for  if  it  was  the  husband's  bounty,  she  has  still  a  stronger 
claim.  And  according  to  the  light  I  have  considered  this  case 
in,  it  seems  to  me  that  no  release,  or  othor  act  of  the  husband, 
save  the  appointment  either  by  himself  or  substitute  (if  he  had 
a  right  to  delegate  his  power)  could  defeat  the  power  of  the 
wife,  though  he  might  expressly  have  declared  it  in  the  extinc- 
tion of  the  wife's  power.  When  I  say  appointment,  I  wish  to 
be  understood  that  in  favor  of  purchasers,  courts  of  equity,  on 
account  of  the  consideration,  will  effectuate  them  wherever  de- 
fective, and  will  consider  as  done  what  the  parties  have  agreed 
to  do;  but  it  comes  to  the  same  thing  at  last,  and  is  an  appoint- 
ment in  equity. 

The  result  of  the  whole  seems  to  be  that  by  this  deed,  if  it 
operated  at  all,  the  power  of  the  wife  was  placed  at  the  mercy 
of  Eean,  instead  of  the  husband,  and  that  thereby  he  acquired 
the  power,  and  nothing  more  of  defeating  by  his  own  act  the 
claim  of  the  wife,  which  before  he  could  not,  but  that  in  both 
cases  it  required  the  exercise  of  this  power.  The  consequence 
is  that  the  wife  having  become  qualified  to  take,  hold  and  trans- 
fer lands  in  North  Carolina,  and  having  appointed  herself  the 
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heirB  of  Eean,  who  hold  the  legal  eetate,  must  ooziTej  to  her. 
This  case  has  been  a  subject  of  tedious  litigation^  and  I  hare 
bestowed  upon  it  all  the  attention  whioh  my  time  and  situalion 
would  admity  and  it  yexy  possibly  may  be  that  through  my 
errors  and  those  of  my  brethren  who  think  with  me,  injustice 
is  done  the  defendants  by  this  determination^  and  I  ought  the 
more  to  distrust  my  own  opinion,  as  it  is  not  in  accordance  with 
that  of  one  older  in  the  profession  than  myself.  But  being 
placed  here  for  the  purpose  of  deciding,  it  is  my  duty  to  do  so 
in  the  best  manner  I  am  able. 

Many  points  were  made  in  this  case  upon  the  difference  in 
powers,  and  the  effect  of  a  release,  but  from  the  view  I  have 
taken  of  it,  they  have  become  unnecessaiy  to  be  examined,  con- 
sidering the  manifest  intention  of  the  deed,  to  be  only  a  substi- 
tution of  power.  But  if  it  were  necessary,  I  should  hold,  that 
as  those  who  claim  an  execution  of  the  power  must  show  it, 
they  must  of  consequence  show  themselyes  qualified  to  be  ap- 
pointed. Aliens  can  take,  so  can  they  transfer,  but  they  cannot 
hold  lands;  that,  therefore,  it  does  not  appear  the  husband  had 
any  beneficial  interest,  if  he  had  not,  that  it  was  then  a  mere 
personal  confidence,  which  could  not  be  delegated.  And  as  to 
a  release,  that  of  course  would  haye  no  effect  if  he  had  no 
interest  to  give  up.  But  even  if  he  had  an  interest,  as  the 
power  of  the  wife  was  limited  to  her  by  the  original  dcmor,  to 
be  exercised  in  default  of  the  appointment  of  the  husband,  that 
both  being  strangers  and  upon  an  equal  footing,  the  husband* 
by  a  release,  could  only  relinquish  to  the  legal  owner  what  he 
had,  and  that  the  only  effect  would  be  to  lop  off  one  power,  in 
like  manner  as  it  was  spent  by  death,  for  Blount  who  created 
both  powers,  and  who,  as  the  case  appears,  is  to  be  considered 
the  benefactor  of  both,  has  appointed  Eean  to  hold  the  estate, 
subject  to  the  appointment  of  the  wife,  in  default  of  any  appoint- 
ment by  the  husband.  And  as  the  release  could  only  destroy 
what  the  husband  had,  as  between  Yolunteers,  it  consequentiy 
gaTC  Eean  nothing  but  a  dead  power,  it  gave  him  no  ground  in 
equity  to  oppose  the  wife's  claim,  for  that  must  be  founded 
either  in  regular  title,  according  to  the  piescribed  form,  or  it 
must  be  founded  upon  moral  obligation,  which  in  equity  dis- 
penses with  form.  So  long,  therefore,  as  Eean  continued  to 
hold  the  lands,  without  any  appointment  being  made  by  the 
husband,  does  the  power  of  the  wife  remain  alive. 

I  readily  admit  the  execution  of  a  power  limited  to  strangen 
is  to  be  fairly  construed,  and  this  I  understand  the  books  to 
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mean,  when  they  say  ^*  liberally  *'  constraed,  and  that  they  are 
to  be  supported  if  there  appears  an  intention,  and  the  manner 
employed  is  within  the  fair  and  liberal  exposition  of  that  pre- 
scribed  by  the  donor,  and  had  the  husband  clearly  evinced  such 
intention  by  limiting  in  this  deed  that  Eean  should  have,  hold, 
and  enjoy  the  estate,  or  words  to  that  effect,  that  such  appoint- 
ment would  haye  been  sufficiently  formal,  and  would  have  en- 
abled him  to  haye  resisted  the  wife's  power.  But  that,  accord- 
ing to  the  clear  design  of  the  parties,  he  stood  in  no  other  con- 
dition than  one  with  a  general  power  of  attorney  to  sell  the 
lands  in  question  to  any  person  in  his  discretion,  except  such  as 
oould  not  hold  them  according  to  the  laws  of  North  Carolina. 

Buthh  and  Dajoel,  JJ.,  concurred. 

Hall,  J.  It  is  said  in  Powell  on  Powers,  paged,  ''That 
powers  simply  collateral,  are  when  a  person  is  invested  with  a 
capacity  of  disposing  of  an  interest  in,  or  of  destroying  an 
interest  in  uses  and  trusts,  in  which  he  hath  not,  nor  ever  had 
any  estate,  first  of  creating  such  estate,  as  where  cestui  que  use 
devised  that  his  feoffees  should  sell  his  lands  and  died.  Here 
the  power  to  sell  was  merely  collateral  to  the  right  of  the  land, 
for  the  feoffees  take  thereby  no  interest  in  the  land,  but  are 
barely  empowered  to  sell." 

**  Secondly,  of  destroying  such  estates  as  if  there  be  a  feoff- 
ment in  fee  by  A.,  to  divers  uses,  with  power  that  if  B.  shall 
revoke  them,  the  uses  shall  cease,  for  B.  has  no  interest  in  the 
estate  subjected  to  his  power,  nor  can  gain  any  by  revoking  or 
not  revoking."  For  this  he  dtes  JJbany's  case^  1  Go.  8;  and 
Diggetf  case,  1  Co.  174.  The  same  doctrine  is  recogniased  in 
other  books,  and  the  same  authorities  relied  upon,  and  it  is  said 
that  a  bare  fine,  feoffinent,  or  common  recovery  will  not  de- 
stroy or  extinguish  them;  but  that  powers  api>endant  or  powers 
in  gross  may  be  destroyed  in  either  of  those  ways. 

The  argument  of  the  plaintiffs  counsel  has  thrown  Haslen's 
power  of  appointment  in  the  first-class  of  powers,  and  takes  it 
for  granted  that  he  has  not  exercised  it  by  his  deed  to  Eean, 
and  that  consequentiy  that  deed  cannot  be  considered  as  a  re- 
lease of  it,  or  as  affecting  it  in  any  respect  whatever.  The  cor- 
rectness of  the  principle  laid  down  by  Mr.  Powell  may  be  ad' 
mitted;  but  it  cannot  be  admitted  that  Haslen*s  power  of  ap- 
pointment resembles  either  of  the  instances  of  collateral  naked 
powers  by  him  set  forth  in  the  passage  above  recited.  Har- 
grave,  in  his  notes  on  Co.  Lit.  271,  B.  note  231,  says  that  by 
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a  general  power  of  appointment  is  nnderstood  that  kind  of 
power  which  enables  the  party  to  appoint  the  estate  to  any  per- 
son he  thinks  proper,  and  in  this  sense  it  is  opposed  to  a  par- 
ticular or  qualified  power,  which  enables  the  party  to  appoint 
to,  or  among  particular  objects  only.  A  general  power  enaUeit 
the  party  to  vest  the  whole  fee  in  himself,  or  any  other  person; 
in  fact,  therefore,  giving  the  person  such  a  power  is  nearly  the 
same  as  giving  the  absolute  fee.  The  only  difference  is  that  it 
enables  him  to  do,  through  the  medium  of  a  seisin  previously 
created,  that  which  if  the  fee  had  been  actually  limited  to  him, 
he  might  do  by  a  conveyance  of  the  land  itself;  so  that,  in  both 
cases  his  power  of  alienation  is  of  the  same  extent.  Again, 
where  there  is  a  general  power  given  to  a  person  for  such  uses 
as  he  shall  apx>oint,  this  gives  him  such  a  dominion  over  it  as 
will  subject  it  to  his  debts:  8  Atk.  666;  1  Atk.  456;  2  Atk.  172; 
2  Yes.  10.  In  this  case,  could  not  the  creditors  of  Haslen,  if 
he  had  any,  have  subjected  these  lands  to  their  debts? 

It  is  stated  in  Co.  Lit.  287,  A.:  '*That  if  he  that  hath  the 
power  of  revocation  hath  no  present  interest  in  the  land«  nor 
by  the  ceasor  of  the  estate,  shall  have  nothing,  then  his  feofT- 
ment  or  fine,  etc.,  of  the  land  is  no  extinguishment  of  his  power, 
because  it  is  merely  collateral  to  the  land/'  Can  it  be  said  that 
upon  the  ceasor  of  the  estate  in  Kean,  Haslen  may  not  have  an 
interest  in  whom  there  is  a  general  power  to  direct  its  course, 
either  to  himself  or  any  other  person  he  may  think  -proper.  As 
to  powers  merely  collateral  there  is  a  very  good  reason  given 
why  they  should  not  be  destroyed  or  extinguished,  etc.,  be- 
cause, say  Hargrave,  Co.  Lit.  342,  note  298,  referring  to  Co. 
Lit.  266:  "  Collateral  powers,  are  not  in  the  nature  of  rights  or 
titles,  and  cannot,  from  their  nature,  be  released.  But  that 
when  powers  axe  given,  or  reserved  to  any  person,  having  an 
estate  or  interest  either  present  or  future  in  the  land,  the  exer- 
cise of  these  powers  is  considered  as  advantageous  to  him,  and 
there  is  no  reason  why  he  should  not  be  allowed  to  depart  with, 
or  exclude  himself  from  the  benefit  of  them.  But  when  they 
are  given  to  strangers,  they  are  intended  for  the  benefit  of  some 
third  person,  and  therefore  the  extinction  of  them  is  supposed 
to  be  injurious  to  some  person  intended  to  be  benefited  by 
them."  In  this  case,  who  can  be  injured  by  Haslen's  transferring 
his  interest  in  either  of  the  ways  before  specified  f  There  are 
no  third  persons,  as  in  the  case  of  particular  or  qualified  powers 
that  can  sustain  any  injury;  as  for  instance,  where  the  power 
of  appointment  is  to  be  directed  to  be  exercised  in  favor  of  the 
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chfldren  of  a  partioolar  marriage,  or  particular  specified  friends 
of  the  person  creating  the  powers.  It  wonld,  therefore,  seem 
that  Haslen  might  transfer  his  interest  under  the  power  Tested 
in  him;  for  an  interest  he  certainly  had,  and  the  deed  from  him 
to  Kean,  if  it  was  not  a  strictly  regular  exercise  of  the  power 
Tested  in  him,  ought  to  be  considered  as  Talid,  and  operating 
in  some  other  way. 

But  it  is  said,  that  the  deed  to  Kean  operated  as  a  delegation 
of  power;  and  that  it  is  a  maxim,  that  **  DeHegaius  non  poiesH 
delegare^**  for  this  is  cited  2  Atk.  88.  It  will  be  seen  that  that 
was  the  case  of  a  particular  qualified  power,  to  be  exercised  in 
faTor  of  particular  persons,  to  wit:  children  of  a  particular  mar- 
riage, where  there  was  personal  confidence  and  trust  reposed. 
But  it  can  haTC  no  analogy  to  the  exercise  of  a  general  power, 
where  there  is  neither  confidence  or  trust  in  faTor  of  third  per- 
sons. But  laying  these  considerations  aside,  I  am  of  opinion 
that  if  there  has  not  been  a  technical  and  formal  exercise  of  the 
power  of  appointment  by  the  deed  from  Haslen  to  Kean,  by 
Haslen,  there  has  been  at  least  a  substantial  one.  He  states  in 
that  deed  that  he  is  acting  in  conformity  to  the  power  of  ap- 
pointment Tested  in  him  by  the  deed  from  Blount  to  Kean;  and 
then  directs,  limits  and  appoints,  that  the  lands  shall  be  con- 
Teyed,  etc.,  by  the  said  Kean  at  his  discretion,  to  any  person 
qualified  to  hold,  acquire  and  transfer  lands.  If,  then,  he  had 
power  to  conTey  at  pleasure  to  any  person  he  chose,  could  he 
not  elect  to  hold  the  lands  himself  ?  Suppose  he  had  couTcyed 
to  some  third  person;  could  Haslen  in  the  face  of  his  own  deed 
compel  the  purchaser  to  giTC  up  the  lands  ?  The  effect  of  the 
deed  to  Kean  from  Haslen  will  not  depend  upon  the  after-con- 
duct of  Kean,  whether  he  conTeyed  or  not — ^if  lands  are  derised 
to  one  '*  to  giTC  or  to  sell."  These  latter  words  show  the  de- 
Tisor's  intention  that  a  fee  shall  pass;  had  they  not  been  added, 
only  a  life  estate  would  haTe  Tested  in  the  derisee:  Co.  Lit.  9  b; 
1  Wash.  266  [1  Am.  Dec.  460];  1  Wythe's  Bep.  6,  88.  In  this 
case  the  legal  estate  was  in  Kean;  and  being  there,  and  he 
being  authorized  by  Haslen  to  sell  to  whom  he  pleased,  I  think 
completed  his  estate.  But  it  is  said,  that  if  Haslen's  deed  to 
Kean  had  auy  effect,  it;  could  only  be  during  the  life  of  Haslen; 
that  after  his  death,  the  power  of  appointment  sunriTcd  to  Mrs. 
Haslen.  I  think  that  that  power  was  only  intended  to  Test  in 
her,  in  case  her  husband  did  not  exercise  it  at  all;  but  if  he 
has  properly  exercised  the  power  of  appointment,  he  has  done 
it  in  toto. 
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Died,  Pboot  of  EboounoN. — If  the  sabaoribiiig  witneM  oamiot  vaooOad 
his  attestatum,  Ymt  reoogniiet  his  haadwiitiiig,  and  dedans  H  was  liia 
piaotioe  nerer  to  attest  withoat  hearing  the  acknowledgment  of  tho  par- 
ties, this  is  evidence  to  be  left  to  the  jury  as  to  the  execatioo  of  the 
deed. 

Dud  bt  Formbb  Sheriff. — A  deed  made  by  a  sheriff  after  his  «mnint«Mn«^ 
has  expired,  for  land  sold  by  him  when  in  office,  is  valid  and  oonveys  a. 
good  title.  . 

pLAisnFF'a  Tttls  Failing  as  to  Pabt. — In  an  action  of  ejectment^  where 
the  plaintiff  claims  under  demises  from  two  different  lessors  for  moietiea 
of  the  premises,  if  the  title  under  one  of  the  lessors  is  not  made  oat, 
yet  the  plaintiff  may  recover  according  to  the  title  proved  in  the  other 
lessor* 

The  opinion  states  the  case. 

By  Court,  Owslet,  J.  This  is  an  appeal  from  a  judgment 
rendered  in  an  action  of  ejectment,  brought  by  the  lessee  of 
the  appellees  in  the  court  below.  The  declaration  contains  two 
separate  demises  of  undivided  moieties  of  the  laud  in  contest, 
in  one  of  which  Robert  Trimble,  Jessee  Bledsoe,  Samuel  B. 
Combs  and  John  Holder  are  lessors  of  the  plaintiff,  and  in  the 
other  John  Hardwick  is  the  lessor.  The  land  seems  to  have 
been  patented  in  the  name  of  Mathew  Walton  and  John  Hol- 
der, and  the  title  to  one  moiety  whereof  was  claimed  by  the 
plaintiff  in  the  court  below,  through  his  lessor  -Hardwick,  by 
various  intermediate  transfers  under  Walton;  and  the  title  to 
the  other  moiety  was  claimed  through  the  other  lessors,  by  va- 
rious intermediate  transfers,  and  a  sale  under  an  exeoutioQ 
against  the  estiate  of  John  Holder,  deceased. 
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In  the  pzogreas  of  the  trial  in  the  court  below,  the  plaintiff 
there,  to  establish  his  lessor  Hardwiok's  title,  produced  a  deed 
purporting  on  its  face  to  have  been  executed  by  Mathew  Wal- 
ton and  John  Holder,  by  his  agent,  Christopher  Greenup,  and 
to  prove  its  execution,  introduced  James  Gkunrard,  one  of  the 
subscribing  witnesses  thereto,  who  said  the  signature  of  James 
Garrard  to  the  deed  was  his  handwriting,  but  he  had  no  recol- 
lection of  the  execi:M^on  of  the  deed  by  the  parties  thereto,  and 
he  could  not  say  whether  the  name  of  Walton  or  that  of  Holder 
was  written  by  Walton  or  Greenup,  Holder's  agent;  but  that  it 
was  always  his  practice  to  hear  the  acknowledgment  of  the  par- 
ties to  a  deed  before  he  subscribed  his  name  as  a  witness,  and 
that  he  did  not  believe  he  ever,  in  any  instance,  subscribed 
his  name  as  a  witness  without  hearing  the  acknowledgment 
of  the  parties  to  the  execution  of  the  deed.  The  defendants 
then  moved  the  court  to  reject  the  deed  from  going  in  evidence 
to  the  jury,  because  its  execution  was  not  su£Biciently  proven; 
but  their  motion  was  overruled  and  the  deed  admitted  as  evi- 
dence. Whether,  therefore,  the  court  erred  in  not  rejecting  the 
deed,  seems  properly  to  form  the  first  point  of  consideration. 

That  the  execution  of  a  deed  may  be  proven  by  the  oath  of 
one  witness  only  does  not  admit  of  a  doubt,  and  although  the 
witness  whose  evidence  was  given  in  the  present  case  appears 
not  to  have  retained  a  very  vivid  impression  of  the  transaction, 
the  circumstances  detailed  by  him  were  certainly  competent,  and 
abundantly  satisfactory  to  establish  the  execution  of  the  deed 
by  Walton.  To  require  more  to  be  proven  would  be  not  only 
prostrating  the  rules  of  evidence,  but  substituting  a  principle 
which  in  its  consequences  would  inevitably  tend  to  preclude  all 
possible  proof  in  relation  to  the  execution  of  deeds  of  ancient 
date,  for  it  cannot  be  supposed  witnesses  can  at  all  times,  and 
at  the  most  distant  periods,  relate  the  particular  circumstances 
of  any  occurrence  whatever.  But  it  was  said  in  argument,  that 
if  the  execution  of  the  deed  was  sufficiently  proven  as  to  Wal- 
ton, yet  as  there  was  no  proof  of  Greenup's  agency  for  Holder, 
the  court  erred  in  not  instructing  the  jury  to  disregard  the  deed 
as  to  Holder's  moiety.  To  this  it  need  only  be  replied  that  the 
plaintiff  in  the  ejectment  claimed  Walton's  moiety  only  through 
his  lessor,  Hardwick;  and  as  it  was  offered  for  the  purpose  only 
of  establishing  his  right  to  that  moiety,  the  court  properly  ad- 
mitted it,  without  any  instructions  as  to  its  efficacy.  After  all 
the  evidence  was  gone  through  on  the  trial  in  the  court  below, 
that  court,  on  the  motion  of  the  defendants  there,  refused  to 
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instruct  the  jury,  that  if  they  should  be  satisfied  from  the  ari* 
dence  that  the  deed  from  Walton  and  Holder  was  duly  executed 
by  both  the  grantors  therein,  that  in  that  case  the  legal  title  to 
t.be  land  therein  mentioned  passed  from  both  grantors,  and  thai 
Holder's  interest  in  the  land,  which  so  passed  by  the  deed,  was 
not  subject  thereafter  to  be  sold  by  execution,  either  against 
Holder  or  his  representatiTes.  And  whether  that  court  erred 
in  withholding  the  instructions  asked,  presents  the  next  ques- 
tion for  determination. 

.  Without  deciding  what  the  decision  of  that  court  should  haTe 
been,  had  the  evidence  in  any  respect  conduced  to  prove  the 
execution  of  the  deed  by  Holder,  we  are  of  opinion,  as  no  such 
evidence  was  produced,  the  court  properly  withheld  the  instruc- 
tions asked,  for  although  either  party  in  the  progress  of  his 
cause,  has  a  right  to  the  instructions  of  the  court  on  points  of 
law  applicable  to  a  state  of  facts  which  the  evidence  conduces 
to  prove,  it  is  dear  the  court  is  not  bound  to  give  instructions 
on  mere  abstract  prox>ositions;  and  as  the  motion  of  the  defend- 
ant partakes  of  that  character,  it  was  properly  overruled.  The 
plaintiff  in  the  ejectment  to  establish  a  title  to  one  moiety  of  the 
land  in  contest,  in  his  lessors,  Robert  Trimble,  etc.,  having  pro- 
duced in  evidence  a  copy  of  the  decree  and  the  execution  which 
issued  thereon,  and  under  which  the  sheriff  of  Bourbon  sold  the 
land;  and  also  having  produced  the  deed  of  conveyance  exe- 
cuted by  the  sheriff  after  his  term  of  office  expired,  the 
defendants  in  that  court  moved  the  court  to  instruct  the  jury, 
that  the  deed  from  the  sheriff  was  not  good  and  valid,  and  that 
it  conveyed  no  legal  title  to  the  land  in  contest,  but  the  court 
overruled  their  motion,  and  refused  to  give  the  instructions  to 
^he  jury.  In  determining  whether  the  court  decided  correctly 
in  overruling  this  motion  of  the  defendants,  we  are  led  to  ex- 
4unine  the  validity  of  the  deed  executed  by  the  sheriff,  and  in 
^making  this  examination  two  questions  arise:  1.  Is  land  liable 
ito  be  sold  under  an  execution  which  issues  upon  a  decree  in 
equity?  And  if  it  is,  secondly,  has  the  sheriff  who  makes  the 
sale  authority  to  convey  after  his  term  of  office  expires? 

As  to  the  first  question,  it  vrill  not  be  denied  but  that  by  the 
letter  of  the  act  of  1792,  which  first  subjected  lands  to  the  pay- 
ment of  debt,  that  sales  under  vmts  oi  fieri  facioM  were  confined 
to  the  satisfaction  of  judgments.  According  to  the  rules  of 
chancery  practice,  writs  of  fieri  facia»  could  not  regularly  issue 
upon  decrees.  The  legislature,  however,  aware  of  Uie  mischiefs 
resulting  to  litigants  in  chancery,  in  consequence  of  vmts  of 
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fieri/acias  not  being  allowable  on  decrees,  to  remedy  the  evil  hj 
an  act  of  1796,  authorized  the  issning  of  writs  of  Jieri/aciaa,  and 
other  writs  of  execution  upon  decrees;  and  further  provided  that 
all  process  which  might  so  issue,  should  have  the  same  opera* 
tion,  and  possess  the  same  force,  to  all  intents  and  purposes,  as 
similar  process  issued  upon  judgments*  Whatever,  therefore, 
may  have  been  the  legal  effect  of  the  act  of  1792,  before  the 
passage  of  the  act  of  1796,  it  is  clear  that  not  only  according  to 
the  equity,  but  by  the  express  letter  of  the  latter  of  those  acts, 
lands  may  be  now  taken  and  sold  by  writs  otfierifacias,  in  satis- 
faction of  decrees  in  chancexy .  For  as  writs  of  fieri faciaa  be- 
fore the  passage  of  this  act  had  the  operation  and  possessed 
the  power  of  selling  lands  in  satisfaction  of  judgments,  so 
since  then  similar  writs  have  the  operation  and  possess  the 
I>ower  of  selling  lands  in  satisfaction  of  decrees.  As  then, 
land  may  be  taken  and  sold  in  satisfaction  of  decrees  in  chan- 
eery,  by  sheriffs,  under  writs  otfierifaciaay  the  question  occurs, 
can  the  sheriff,  making  the  sale,  execute  the  deed  of  convey- 
ance for  the  land  sold  after  his  term  of  office  expires  t  We  are 
of  opiniDn  he  may.  The  provision  of  the  act  subjecting  lands 
to  the  payment  of  debts,  evidently  require  the  deed  of  convey- 
ance to  be  made  by  the  sheriff  who  sells  the  land.  That  act,  it 
is  true,  contains  no  express  delegation  of  power  to  the  sheriff 
to  convey  after  his  term  of  office  expires,  nor  do  we  suppose 
euch  an  duress  delegation  of  power  was  necessary  to  enable 
him  to  do  so,  for  as  the  officer  selling  is  required  to  convey,  the 
•execution  of  the  deed  of  conveyance  thereby  forms  a  necessary 
part  of  the  execution  of  the  writ,  and  as  according  to  the  settled 
principles  of  the  common  law,  he  who  begins  the  execution  of  a 
writ  oi  fieri  facias  must  end  it,  so  now  under  the  statute,  he  who 
«ells  must  finish  the  execution  by  conveying. 

It  was  contended  in  the  argument,  that  as  this  principle  of 
the  common  law  grew  out  of  ^e  sale  of  chattels  under  execu- 
tion, it  should  not  be  made  to  apply  to  the  sale  of  lands 
under  the  statute.  To  this  it  may  be  answered,  that  it  was 
owing  to  the  nature  of  the  writ,  and  not  the  description  of  the 
property  upon  which  it  operated,  that  gave  rise  to  the  principle, 
and  as  the  legislature,  in  subjecting  lands  to  the  payment  of 
debts,  have  adopted  that  description  of  writ  whose  qualities 
gave  rise  to  the  principle,  it  is  but  fair  to  presume  they  intended 
the  sheriff  who  might  take  land  under  a  fieri  faciaa,  should, 
according  to  this  principle  sell  and  convey  the  same,  though 
liis  term  of  office  should  expire  before  the  sale  or  conveyance. 
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That  the  legislature  so  intended  is  moreover  further  manif eei 
by  their  failure  to  provide  for  the  successor  in  ofiKce  to  complete 
the  execution  of  Ajieri  facias  which  might  be  levied  on  lands 
and  not  sold  bj  his  predecessor,  for  with  a  knowledge  of  the 
term  for  which  sherifb  hold  their  office,  the  l^gishitnre  must 
have  foreseen  the  probable  occurrences  of  various  cases  where 
the  sheriff,  levying  an  execution  on  lands,  could  not  make  sale 
thereof  during  his  continuance  in  office,  and  it  cannot  be  sup- 
posed they  intended  to  leave  those  cases  unprovided  for,  and  as 
they  have  not  authorized  the  successor  in  such  cases  to  com* 
plete  the  execution,  the  inference  is  irresistible,  that  they  in- 
tended that  principle  of  the  common  law  to  prevail,  which 
makes  it  the  duty  of  the  sheriff  who  levies,  to  complete  the  exe> 
cution  of  the  writ. 

But  it  was  also  urged  in  argument,  that  as  the  legisbiture  has, 
since  the  passage  of  the  act  of  1792,  provided  for  the  convey- 
ance of  lands  by  the  sheriff  in  office  where  the  sale  may  have 
been  made  by  a  predecessor  in  office,  they  have  thereby  re- 
pealed any  authority  which  the  sheriff  selling  might  otherwise 
have  had  under  the  former  act.  If  we  are  correct  in  the  con- 
struction which  we  have  given  to  the  act  of  1792,  the  subse- 
quent act  cannot  in  any  wise  affect  the  case.  That  act  contains 
no  repealing  clause,  and  neither  the  reasons  which  induced  the 
legislature  to  enact  it,  nor  the  purposes  of  substantial  justice, 
requires  it  should  be  construed  to  operate  as  a  repeal  of  the 
act  of  1792,  or  any  of  its  provisions. 

T7l>on  the  whole,  we  are  of  opinion  the  sheriff  had  authority 
to  convey,  and  that  the  deed  executed  by  him  is  valid,  and 
transfers  a  good  title.  It  remains,  therefore,  to  decide  whether 
the  court  below  finally  erred  in  refusing  to  instruct  the  juiy 
upon  the  motion  of  the  defendants  in  that  court,  that  if  they 
should  find  title  to  one  moiety  of  the  land  in  contest  in  one  of 
the  lessors  of  the  plaintiff,  and  should  find  no  title  to  the  other 
moiety  in  the  other  lessors,  that  they  should  find  for  the  de- 
fenduits.  We  can  perceive  no  objection  to  the  decision  of  the 
court  in  overruling  this  motion.  It  is  certainly  the  settled  doe- 
trine  of  the  EngUsh  coiui»,  and  has  been  repeatedly  recognized 
by  this  court  that  a  plaintiff  in  ejectment  is  not  bound  to  show 
title  to  all  the  land  claimed  by  his  declaration,  but  may  recover 
according  to  the  extent  of  his  title  made  out  at  the  trial.  Ac* 
cording  to  this  doctrine  it  would  seem  to  follow  that  the  plaintiff 
in  the  court  below  might  recover  upon  the  title  of  one  of  his 
lessors,  unless  he  is  prevented  by  the  application  of  some  other 
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principle.  It  is  true,  cases  have  occurred  where,  owing  to  the 
Yaziance  between  the  proof  and  the  allegations  in  the  declara- 
tion, a  reooTery  has  not  been  aUowed,  even  according  to  the 
title;  as  for  example,  where  the  declaration  contained  a  joint 
demise  by  two.  and  the  eyidence  proved  a  title  in  one  only. 
There,  because  the  expression  demised  in  the  plural  implicated 
an  interest  in  both  the  lessors,  it  was  held  the  proof  did  not 
correspond  with  the  title  alleged,  and  the  plaintiff  could  not 
consequently  recover. 

But  as  the  decision  in  the  case  just  mentioned  grew  out  of 
the  artificial  import  of  a  joint  demise,  and  turned  on  the  vari- 
ance between  the  proof  and  the  allegation  in  the  declaration, 
that  case  can  have  no  application  to  the  one  before  us,  for  in 
the  present  case  the  plaintiff  has  properly  declared  on  separate 
demises;  and  although  the  jury  might  not  be  of  opinion  he  had 
manifested  a  title  in  each  of  his  lessors,  there  can  be  no  sub- 
stantial objection  to  his  recovery  according  to  the  title  which 
they  should  be  of  opinion  he  had  proven. 

The  judgment  of  the  court  below  must  be  afiBrmed  with 
costs. 


The  dootrine  of  this  caae,  as  to  the  sdminibQity  in  evidenoe  of  the  deola- 
xations  of  a  rahaoribiiig  witneaa,  that  he  did  not  rememher  the  attestation, 
hat  reoQgniaed  his  signature,  and  had  made  it  a  praotioe  never  to  witnen  a 
deed  withoat  having  heard  it  acknowledged,  ia  approved  in  Pate  v.  Joe^  3  J.  J. 
Hazah.  110,  and  the  principle  applied  to  the  proof  of  the  ezeeation  of  a  wilL 

In  Wmaiow  v.  Austin^  6  J.  J.  Marsh.  409;  CoyUa  v.  ffiggins,  1  Davall,  7; 
Evans  v.  Ashley,  8  Mo.  183;  and  People  v.  Boring,  8  CaL  409,  the  principal 
caae  ia  referred  to  as  aathoritative  npon  the  question  that  it»  sheriff  who 
commences  an  ezeeation  most  complete  it,  and  most  ezeoate  the  deed  for  the 
conveyance  of  pruperty  sold,  although  he  may  have  gone  oat  of  office  sahse> 
qneni  to  the  sale. 


Gbeoobt  V.  Brown. 

[4BnB,sa.] 

Iaabhitt  lOB  JuBidAL  Aois. — ^A  justice  of  the  peace  is  not  liable  in  ar 
action  at  law  lor  acts  done  judicially  and  within  his  jurisdiction,  onlesr 
he  has  acted  from  impure  or  corrupt  motives. 

Thb  opinion  states  the  case. 

By  Court,  Botlb,  0.  J.  The  defendant,  in  the  capadtj  of  a 
justice  of  the  peace,  gave  judgment  in  favor  of  the  plaintiff 
against  one  Thorp,  for  the  costs  of  a  suit  by  warrant;  but  hav- 
ing at  a  subsequent  day  so  altered  the  judgment  as  to  make 


732  TiBB  t;.  Habbd.  (^Eantocky, 

each  party  pay  his  own  cost,  the  plaintiff  being  preTiooaly 
summoned  to  show  cause  against  saoh  alteration^  he  ref used* 
on  the  application  of  the  plaintiff,  to  issue  an  execution  upon 
the  first  judgment.  For  that  refusal  the  plaintiff  brought  an 
action  upon  the  case,  and  the  question  now  to  be  decided  is, 
whether  the  action  is  maintainable  or  not  f 

Whether  a  magistrate,  after  he  has  once  pronounced  a  judg- 
ment, can  at  a  subsequent  day  grant  a  rehearing,  and  suspend 
or  alter  such  judgment,  is  a  question  about  which  we  are  aware 
there  has  been  much  difference  of  opinion  in  the  countiy 
amongst  men  of  legal  information,  as  well  as  amongst  ths 
magistrates  themselves.  This  is  a  point,  howeyer,  we  do  not 
in  this  case  deem  material  to  be  decided;  for  be  it  as  it  may, 
we  are  of  opinion  the  action  cannot  be  maintained.  There  can 
be  no  question  that  the  subject-matter  was  within  the  jurisdic- 
tion of  the  mi^gistrate;  and  where  a  magistrate  acts  judicially 
upon  a  subject  within  his  jurisdiction,  though  he  should  act 
illegally  or  erroneously,  he  cannot  be  made  liable  for  any  dam- 
age sustained  by  his  conduct,  unless  he  has  acted  from  impure 
or  corrupt  motives.  And  in  this  case  the  state  of  the  pleadings 
repels  any  conclusion  of  that  sort.  The  court  below  therefoie 
decided  correctly  for  the  defendant.  * 

Judgment  afiBrmed  with  costs. 

See  G<riiinoi»  ▼.  iSayinoiut,  6  Am.  Dea  200^  and  sa  OTainlnitinn  of  tiie 
JeetofJiidieielliifaili^inthenofeetoratetT.  Xawifay,  M.  «(ML 


Tabs  v.  Harbis. 

Vamarrt  or  BnoimoHS.— Where  sevend  ezeoutions  in  Isfw  of  dHBMl 
pUuotifiy  and  against  the  same  defendant^  have  been  plaeed  in  the  haoda 
of  a  aherifl^  it  ia  his  dn^  to  aatiafy  that  ezeontion  whioh  was  fint 


Idsm— LiXN  or  ExiODTiov.— Bat  a  foimer  exeontaon  not  leried,  and 
tuned,  doea  not  create  a  lien,  to  the  ezdnsion  of  a  aeoond  jadgment- 
oreditor,  who  deUvers  hia  execation  to  the  aherif^  in  whoae  haada  then 
no  other  ezeontion  against  the  debtor. 


Thb  opinion  states  the  case. 

By  Oourt,  Owslet,  J.  The  sheriff  of  Madison  county,  having 
in  his  possession  two  writs  of  Jieri  facias  against  the  estate  of 
Higeson  Ghnibbs,  one  of  which  was  in  favor  of  the  plaintiff 
Tabb,  and  bore  date  twentieth  April,  1818,  and  was  delivered 
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to  the  sheriff  the  flame  date.  The  other  was  in  favor  of  the 
defendant.  Hams,  and  bore  date  the  twenty*eighth  of  April, 
1813,  and  was  deliyered  to  the  sheriff  the  twenty-ninth  of  April, 
1813,  took  such  of  the  estate  of  Ombbs  as  could  be  found,  and 
made  sale  thereof;  but  the  proceeds  of  the  sale  not  being  suffix 
cient  to  satisfy  both  executions,  and  each  of  the  plaintiffs  in 
the  execution  claiming  the  money,  the  sheriff  brought  it  into 
court;  and  both  Tabb  and  Harris  appeared,  and  waived  all  ex- 
ceptions to  the  mode  of  proceeding,  and  desired  the  decision  of 
the  court  to  whom  the  money  should  be  paid.  And  it  further 
appearing  to  the  court  that  Harris,  previously  to  the  date  of  the 
fieri  faciaa  which  issued  in  favor  of  Tabb,  had  other  writs  of 
jfieri  facia8  issued  upon  his  judgment,  which  had  also  prior  to 
that  time  been  returned  not  satisfied,  in  consequence  of  no 
property  being  found,  the  court  were  of  opinion  that  the  exec- 
ntion  of  Harris  was  entitled  to  the  preference,  and  made  their 
determination  accordingly.  To  reverse  this  decision  of  that 
court  Tabb  has  prosecuted  this  writ  of  error  with  tupenedeaa. 

Before  we  examine  the  correctness  of  the  decision  of  the 
court  below,  it  may  not  be  improper  to  remark  that  there  exist 
no  circumstances  in  this  case  from  which  the  slightest  imputa- 
tion of  fraud  can  attach  to  either  of  the  parties;  and  although 
the  defendant  Harris  had  no  execution  in  the  hands  of  the 
sheriff  when  that  of  the  plaintiff  Tabb  was  delivered,  yet  he 
appears  to  have  been  honestly  endeavoring  to  coerce  the  collec- 
tion of  his  demand.  The  question,  therefore,  which  the  parties 
appear  to  have  intended  to  make,  and  which  the  record  now 
presents  for  our  determination,  seems  to  be:  should  a  sheriff, 
regardless  of  all  prior  executions  not  then  in  hand,  satisfy  that 
first  which  is  in  hand  when  the  levy  is  made,  and  which  came 
to  his  hands  prior  to  any  other  then  in  his  possession  f 

The  decision  of  the  court  below  must  have  been  made  upon 
the  supposition  that  the  first  execution  which  issued  in  favor  of 
Harris,  created  a  lien  upon  the  estate  of  Grubbs,  not  only  as 
against  Orubbs  and  purchasers  under  him,  but  as  respects  all 
other  plaintiffs;  and  that  that  Uen  was  preserved  and  continued 
by  the  various  intermediate  executions  which  had  been  issued 
and  returned  in  favor  of  Harris.  This  position  cannot,  how- 
ever, either  according  to  the  principles  of  the  common  law  or 
under  the  statute  concerning  executions,  be  maintained.  The 
common  law,  regardful  of  the  interests  of  plaintiffs,  and  to  pre- 
serve it  against  tixe  fraudulent  acts  of  defendants  in  alienating 
their  goods,  made  writs  of  execution,  have  relation  to  their  teste. 
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and  bind  the  estate  of  defendants  from  that  time;  so  that  if  ihej 
should  sell  their  goods  thereafter,  they  might  be  taken  in  exe- 
qntion  in  whose  hands  soever  they  might  come.  But  as  betweea 
plaintiffs  in  execution,  the  common  law  knew  no  partiality,  and 
created  no  lien  in  favor  of  one  in  prejudice  to  that  of  another. 
It  is  true  sheriffs  were  bound  by  the  duties  of  their  office  to 
maintain  the  utmost  impartiality  between  plaintiffs;  and  as  the 
writ  of  ^.  fa,  formed  a  sufficient  authority  for  him  to  act,  it  be- 
came his  duty,  when  several  should  be  received  in  favor  of  dif- 
ferent plaintiffs  against  the  estate  of  the  same  defendant,  to 
evince  that  impartialiiy  by  satisfying  that  writ  first  which  had 
been  first  received;  and  for  a  failure  to  do  so,  the  sheriff  was 
held  guillj  of  a  breach  of  his  official  dufy,  and  made  liable  to 
the  action  of  the  plaintiff  whose  execution  had  been  first  re- 
ceived. 

This  rule  of  the  common  law  requiring  sheriffs  to  satisfy  that 
execution  first  which  first  came  to  hand  was  not  produced  by 
any  lien  which  the  law  created  in  favor  of  the  first  execution^ 
but  as  being  better  calculated  to  prevent  any  improper  man- 
agement between  the  sheriff  and  other  creditors,  to  the  preju- 
dice of  the  plaintiff  in  the  first  execution,  and  as  tending  more 
certainly  to  preserve  good  faith  and  impartiality  on  the  part  of 
the  offi^^r.  The  application  of  the  rule  must,  however,  be  con- 
fined to  those  executions  in  the  hands  of  the  sheriff  when  the 
levy  is  made,  for  as  the  sheriff  derives  his  authorify  from  the 
writ  then  in  hand,  it  would  be  preposterous  in  the  extreme  to 
make  it  his  duty  to  apply  the  proceeds  of  the  sale  to  an  execu- 
tion not  then  in  hand,  and  which  from  the  lapse  of  time  sinoe 
in  hand,  has  become  entirely  extinct. 

If,  then,  we  are  correct  in  supposing  that  no  lien  existed  at  the 
common  law  on  the  goods  of  a  defendant,  in  favor  of  one  plaintifl 
in  execution  in  exclusion  to  another,  it  becomes  proper  that  we 
should  inquire  whetherthere  exists  any  statutory  provision  chang- 
ing the  common  law  in  tins  respect?  The  only  statute  which 
has  any  bearing  on  this  question  is  that  of  1796,  concerning 
executions.  The  eighth  section  of  that  statute:  1  Litt.  540, 
provides  that  no  writ  of  Jieri  facias,  or  other  writ  of  execution 
shall  bind  the  property  of  the  goods,  etc.,  against  which  such 
writ  issued,  but  from  the  time  such  writ  shall  be  delivered  to 
the  sheriff  or  other  officer,  to  be  executed.  It  is  obvious  from 
the  phraseology  of  this  section  of  the  statute  that  the  legisla- 
ture did  not  intend  writs  of  fieri  facias  which  might  thereafter 
issue,  should  have  a  more  extensive  binding  efficacy  than  thej 
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had  at  common  law,  but  that  the  object  in  passing  it  was  to  pre- 
vent the  mischief  which  frequently  resulted  to  purchasers  under 
that  rule  of  the  common  law  giving  writs  of  execution  relation 
to  their  iesle,  and  to  prevent  those  writs  from  binding  the  estate 
until  they  should  be  actually  delivered  to  the  sheriff.  The 
Unglish  courts  in  giving  an  exposition  to  their  statute  similar 
in  its  provisions  to  that  of  ours,  have  uniformly  considered  it 
SB  operating  only  to  preclude  the  defendant  from  so  disposing 
of  his  estate  as  to  prevent  it  from  being  taken  in  execution. 
But  no  case,  either  before  or  since  the  statute,  can  be  found 
where  it  has  ever  been  held  that  as  between  different  plaintiffs, 
a  lien  has  been  created  by  the  delivery  of  the  execution.  The 
contrary  is,  however,  strongly  to  be  inferred  from  the  various 
adjudged  cases  since  the  passage  of  the  English  statute.  See 
8alk.  320;  Ld.  Baym.  251;  6  Bac.  Ab.,  tit.   Sheriff,  letter  N. 

As,. therefore,  there  was  no  lien  preserred  by  the  executions 
which  first  issued  in  favor  of  Harris,  and  which  were  not  in 
hand  when  Tabb's  was  received,  that  of  Tabb's  ought  to  have 
been  first  satisfied;  and  the  court  consequently  erred  in  not  so 

siding. 
The  decree  of  that  court  must  be  reversed,  with  costs. 


As  to  priority  of  jiidgnMotB  and  oxoontkm  in  fsvor  of  difibnnt  aediton 
mgBDMt  the  samo  debtor,  aee  Adam§  t.  Duer,  5  Am.  Boo.  844^  and 
«ited  in  notatlionta 


BUNTON  V.  WORLBT. 

[4  Bob,  88.J 

FnnuKOD  CoianTirxoATioirs-^UDiciAL  PBocxKDiira— Wofds  ipdken  be- 
fore »  Jutioe  of  the  peaoe^  on  an  application  for  a  wairaat  for  f eknyi^ 
are  not  aotionable  if  apokon  in  good  faith  and  for  the  pnxpoao  of  inatitat- 

<)irBiiDN8  IQB  JuBT  Df  Slahpkb. — ^Tha  oout  ahoold  inatmot  the  jury  aa 
to  the  law,  and  leave  to  them  the  animM  with  whibh  the  worda  ohafgad 
to  be  alanderoiia  were  apdken. 

Thb  opinion  states  the  case. 

By  Court,  Looas,  J.  This  is  an  action  of  dander,  for  words 
^ha^ging  the  defendant  with  felony.  The  words  were  spoken 
in  part  before  a  justice  of  the  peace  on  the  application  for  a 
warrant  to  arrest  the  defendant  on  said  charge.  Upon  the 
trial,  Bunton,  the  defendant  in  that  court,  by  his  counsel,  moved 
the  court  to  exclude  any  evidence  which  went  to  detaU  state- 
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ments  made  to  the  justioe  in  relation  to  the  charge,  at  the  Umm 
of  the  application  for  the  warrant,  and  also  moved  for  inatruo- 
tions  to  the  jury,  that  if  thej  were  of  opinion  from  the  evi* 
dence  that  the  words  spoken  before  the  jostioe  were  qpoken  in 
the  course  of  the  application  for  a  warrant  to  proaeoute  with, 
good  faith  the  plaintiff,  and  not  for  the  purpose  of  slandering 
him,  the  defendant  was  not  liable  to  the  action  for  words  thus 
spoken.  Each  of  these  motions  the  court  oyermled.  To  which 
opinions  the  defendant  below  filed  exceptions,  and  assigns  for 
error  the  said  opinions  of  the  court. 

The  first  exception  relates  to  the  competency  at  the  testimony 
only.  The  evidence  was  clearly  admissible.  Without  admit* 
ting  it,  the  words  spoken,  the  manner  of  speaking  them, 
whether  in  the  course  of  the  prosecution  before  the  justioe,  or 
maliciously  spoken,  could  not  be  known;  and  as  the  defendant 
seems  to  have  spoken  them  at  different  times,  and  in  a  manner 
not  free  from  the  imputation  of  malice,  the  gist  and  essenoe  of 
slander,  it  formed  the  proper  subject  for  the  consideration  of 
the  jury,  and  the  court  therefore  properly  oTermled  the  mo* 
tion. 

The  second  application,  however,  was  of  a  different  cbaiac- 
ter;  it  called  on  the  court  for  instructions  upon  a  question  of 
law,  whether  words  are  actionable,  if  spoken  before  a  magis- 
trate in  the  course  of  a  prosecution  for  felony,  or  as  prepara- 
tory thereto.  It  was  the  province  of  the  jury  to  decide  upon 
the  fact  whether  the  words  were  so  spoken  or  not;  but  it  was 
the  duty  of  the  court  to  determine  whether,  if  thus  spoken,  the 
law  held  the  speaker  of  them  liable  to  this  action.  Malioe  is 
the  gist  of  the  action.  But  malice  is  not  within  the  implication 
of  law,  in  a  prosecution  in  felony,  which  can  only  be  instituted 
upon  the  information  or  words  of  some  one. 

If  an  action  would  lie  for  words  uttered  before  a  justioe,  when 
applied  to  in  good  faith  for  a  warrant  to  apprehend  the  felon, 
the  culprit  might  escape  for  want  of  prosecution,  for  but  few 
would  subject  themselves  to  the  action  of  slander  by  endeavor- 
ing to  bring  to  justice  offenders:  6  Bac.  Abr.  226,  title  Slander* 
And  on  the  other  hand,  a  mere  pretense  under  the  cloak  of  a 
prosecution,  to  obtain  the  greater  latitude  for  defiunation  free 
from  responsibility,  must  be  guarded  against.  This  mu^  rest 
much  upon  the  sound  discretion  of  the  jury,  who  are  the  triers 
of  the  evidence  and  the  fact,  under  the  direction  and  instruc- 
tions of  the  court  upon  the  law  of  the  case.  It  is  deemed  un* 
necessary  to  examine  the  point  made  in  the  third  exoeptaoiu 
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The  judgment  of  the  dxoait  court  miist  be  reyened  upon  the 
eeeond  question  made,  with  costa,  and  the  oanae  remanded  for 
a  new  trial. 


Sea  JSTtMiMT.  ArratmUik,  4  Am.  Dea  026^  m  to  the  ptofinoeof  the  ooarl  in 
an  action  for  aUmdari  JarvU  ▼.  ffatknoay,  8  Id.  478»  aa  to  malioa  baiiig  e 
quaatioii  for  the  datanninatinn  of  tha  joxy. 


Commonwealth  v.  MoGowan. 


[4Bin,a.l 

No  TiMB  AiQAnnrOo]aaoNWBAXAB.-»Thiaatatiitaof  limitatkaiBdoaBnol 
tfia  oomiHcm  w^aaitb. 


Wnir  0TATUTB  DOSS  NOT  BuK.— The  atatata  doaa  not  nm  imtll  thara  ii 

aoma  one  in  wliom  the  right  of  action  ia  indnbitably  Teatad. 
Statutb  Ajvects  What.— The  atatate  ban  the  remedy  bat  not  tha  ri^^t. 

Thb  opinion  states  the  case. 

By  Coorty  Logan,  J.  Thonms  Dobyns,  who  had  been  the 
sheriff  of  Mason  county,  having,  after  the  expiration  of  his  term 
of  sendee,  exercised  the  power  and  duties  incident  to  the  office, 
in  selliDg  land  and  collecting  money  due  to  the  commonwealth 
for  the  arrearage  of  taxes  by  yirtue  of  a  delinquent  list  trans** 
mitted  through  mistake  to  him  by  the  auditor  of  public  ae» 
counts  in  the  year  1800  and  1801,  the  legislature  passed  laws 
for  the  relief  of  those  who  had  been  induced  innocently  to  make 
payments  to  said  Dobyns,  under  a  belief  that  he  was  legally 
authorized  to  collect  the  same,  by  directing  a  credit  in  favor  of 
such  persons  for  any  taxes  due  from  them  to  the  commonwealth. 
By  the  provision  thus  made,  certain  requisites  were  demanded 
as  the  evidence  of  right  to  entitle  any  to  the  benefit  of  the  law 
upon  the  oath  of  the  applicant.  All  of  which  seemed  to  have 
been  complied  with  on  the  part  of  McGowan,  who  as  the  deputy 
sheriff  of  Montgomery  county,  received  considerable  credits  in 
the  settlement  of  the  revenue  from  that  county,  on  account  of 
payments  appearing  to  have  been  made  to  Dobyns  for  certain 
lands  stated  to  have  been  sold  by  him  for  the  taxes  as  afore* 
said.  These  payments  appearing  to  the  legislature  afterwards 
to  be  groundless  and  a  base  fraud  practiced  upon  the  gov* 
emment  by  McGk)wan  and  Dobyns,  in  the  year  1809  they 
passed  an  act  directing  the  attorneys  for  the  commonwealth  in 
certain  counties  to  institute  suits  for  the  recovery  of  said 
moneys  back  from  McGowan,  etc.  An  action  on  the  case  was 
accordingly  brought  in  the  same  year  against  McGk)wan,  to 
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whioh  he  pleaded  the  general  issue  of  limitations.  To  the  fiist 
plea  there  was  a  joinder,  to  the  second  a  demurrer,  which  the 
court  below  OTerruled  and  determined  that  the  action  was 
barred  by  the  statute  of  limitations.  So  that  the  only  question 
for  the  consideration  of  this  court  is  as  to  the  correctness  oi 
that  decision. 

By  the  statute  of  limitations  **  all  actions  of  account  and  upon 
the  case/'  with  the  exception  of  certain  cases,  not  embracing 
the  present  case,  are  required  to  be  brought  within  five  years 
next  after  the  cause  of  action  accrues.  Is  the  commonwealth 
concluded  by  this  statute  ?  The  maxim  of  the  common  law  is 
that  nudam  tempua  oocurril  regi.  Besides  it  is  a  settled  prin- 
ciple that  the  king  is  not  bound  by  a  statute  without  being  ex- 
pressly named.  How  far  these  principles  are  applicable  to  the 
commonwealth  is  a  question  proper  for  examination.  Prerog- 
atives belonging  to  the  king,  relating  merely  to  his  person,  are 
clearly  inapplicable  to  this  goTemment  or  its  ofScers;  but 
general  principles  of  law,  founded  upon  considerations  of  pub- 
lic good,  which  apply  to  the  king  as  the  head  of  the  kingdom, 
and  which  remain  unrepealed  by  statute,  are  certainly  entitled 
to  respect  if  not  to  the  weight  of  authority.  The  same  reason 
and  public  policy  which  excluded  the  operation  of  the  statute 
of  limitations  in  England,  containing  proyisions  similar  to  that 
of  our  own,  will  be  found  not  less  applicable  as  relates  to  our 
own  government.  If  time  in  that  country  was  so  necessarily 
devoted  to  public  purposes  as  to  prevent  the  running  of  the 
statute  to  the  prejudice  of  the  crown  and  public  utility,  so  in 
this  it  may  be  equally  important  to  the  commonwealh,  and  for 
want  of  vigilance  and  attention  in  officers  of  the  government, 
not  less  necessary  to  the  public  good. 

By  the  common  law  the  statute  of  limitations  did  not  run 
Against  the  king,  and  the  common  law  being  adopted  as  the 
ilaw  of  this  country  where  it  applies,  and  has  not  been  repealed 
iby  statute,  which  in  this  respect  not  having  been  done,  it  would 
tseem  to  follow,  therefore,  that  the  principles  in  relation  to 
public  good  and  general  convenience  are  to  be  recognized  as 
law  as  well  as  those  maxims  regulating  private  rights.  If  we 
have  a  statute  using  general  terms  without  exempting  the  com- 
monwealth, BO  had  that  government  from  which  our  general 
system  of  jurisprudence  has  been  drawn;  and  as  general  pro- 
visions regulating  private  rights,  without  naming  those  belong- 
ing to  the  government  or  the  king,  its  head,  did  not  apply  to 
L,  so  here,  in  regulating  the  private  rights  of  our  citizens,  it 
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deems  a  just  preenmpiion  tliat  the  interest  of  the  oommonwealth 
was  not  intended  to  be  likewise  embraced.  The  same  principle 
has  been  recognized  hy  the  court  of  appeals  of  Virginia  as 
applicable  to  that  commonwealth:  1  Hen.  85;  4  Id.  67. 

Buty  again,  it  maj  be  questioned  whether  the  running  of  the 
statnte  of  limitations  can  be  admitted  in  the  present  case  upon 
another  ground.  Although  the  right  existed  in  the  common- 
wealth against  the  defendant,  to  the  money  which  had  been 
thus  improperly  and  fraudulently  drawn  from  her,  yet  it  was 
not  until  1809  that  the  remedy  to  recover  it  was  especially  given. 
By  that  act,  such  a  remedy  is  provided.  The  right  existed 
before,  but  without  such  special  remedy.  Upon  no  officer  was 
the  power  of  instituting  and  carrying  on  a  suit  enjoined  by  law. 
There  was  no  one  in  whom  the  right  of  action  indubitably  vested 
•capable  of  suing,  and  until  there  was  some  person  in  whom  the 
light  clearly  vested,  there  was  none  against  whom  the  statute 
was  to  run:  4  Bac.  Abr.  479;  Beauchamp  v.  Mudd,  2  Bibb,  637. 
Por  although  the  right  was  in  the  commonwealth,  it  lay  dor- 
jnant,  and  must  necessarily  do  so,  until  some  active  agent  was 
•created  and  recognized  by  law  as  having  the  right  to  sue. 

But  if  the  statute  of  limitations  operates  only  upon  the  remedy 
in  personal  actions,  and  not  upon  the  right,  as  was  virtually 
determined  in  the  case  of  Graves  v.  Oraves,  2  Bibb,  207  [4  Am. 
Dec.  697J,  it  would  follow  as  a  necessary  consequence  that  theact 
of  1809  would  operate  as  a  repeal  or  suspension  of  that  statute, 
in  relation  to  the  present  case.  The  remedy  only  being  barred, 
the  legislature  were  competent  to  remove  the  obstacle  by  fur- 
nishing a  new  remedy;  and  whether  this  is  done  by  a  repeal  of 
the  statute,  or  by  giving  a  new  law,  posterior,  and  consequently 
jMuramount,  to  the  old  one,  cannot  be  material  in  testing  their 
power  to  do  so. 

Upon  either  of  the  several  grounds,  therefore,  we  think  the 
circuit  court  erred,  and  the  judgment  must  be  reversed,  vrith 
«o0ts,  and  the  cause  remanded  for  further  proceedings. 


Patne  v.  Bodden. 

[4Bzn,80A.] 

ftjunnro  Waxbastt  gw  Title.— A  deolantioii  alleging  »  &ihn«  of  title  in 
the  vendor  of  a  chattel,  althongh  it  aete  out  no  ezpreaa  wamn^  of  the 
title,  will  be  good  after  verdict,  upon  the  gnrand  of  the  impUed  war* 
ranty. 
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Tbb  opinion  states  the  ease. 

ByOoorty  Owslet,  J.  Tbis  writ  of  enor  is  brought  to  rerene 
a  judgment  recovered  bj  the  present  defendant  in  an  action 
prosecuted  by  him  against  the  plaintiff  in  the  oonrt  below.  The 
judgment  was  obtained  upon  a  verdict,  after  a  fair  trial  upon 
the  merits,  and  as  the  assignment  of  errors  questions  the  suf- 
ficiency of  the  dechirationy  it  becomes  necessary  only  to  inquire 
whether  it  contains  substantially  a  good  cause  of  action.  The 
declaration,  although  veiy  informal,  may  be  said  to  set  forth,  as 
the  grounds  of  the  action  in  substance,  "  that  in  consideration 
of  ninety-three  dollars  paid  by  the  present  defendant  to  the 
plaintiff,  he,  the  said  plaintiff,  sold  and  delivered  as  his  own 
property,  to  the  defendant  a  certain  bay  horse,  but  that  the  said 
horse  was  not  in  fact  the  property  of  the  plaintiff,  but  the 
property  of  one  Allen  and  Williams."  As  the  plaintiff  is  not 
alleged  to  have  sold  the  horse,  knowing  him  not  to  be  his  own» 
the  declaration  cannot  be  supposed  to  contain  any  cause  of  ao> 
tion  on  account  of  a  fraud  in  the  sale;  but  if  it  is  maintainable 
upon  any  grounds,  it  must  be  upon  the  principle  of  an  implied 
warranty  of  the  title  upon  the  sale  of  the  horse.-  That  the 
declaration  contains  such  allegations  from  which  the  law  im- 
plies a  warranty,  we  apprehend  there  can  be  no  doubt,  for 
although  a  seller  is  not  presumed  to  undertake  for  the  sound- 
ness of  goods  which  he  sells,  yet  with  respect  to  a  chattel  in  the 
possession  of  the  vendor,  it  is  settled  by  a  current  of  aathority, 
that  there  is  an  implied  warranty  of  title:  Cro.  Jac.  474,  197; 
Garth.  90;  2  Oomyns  on  Ck>ntracts,  263. 

This  implied  warranty  is  not  of  the  character  supposed  in 
argument  which  requires  a  recovery  of  the  goods  by  the  right 
owners,  before  an  action  can  be  maintained  by  the  purchaser, 
but  is  in  the  nature  of  an  implied  undertaking  on  the  part  of 
the  seller,  that  the  commodity  be  sells  is  his  own,  and  that  in 
an  action  upon  such  an  undertaking  it  is  a  sufficient  breach  to 
allege  that  the  property  belongs  to  some  other.  Notwithstand- 
ing, the  cause  of  action  must  be  considered  as  being  charged 
upon  the  implied  warranty  of  title,  although  the  declaration 
contains  no  express  promise  or  undertaking  to  that  effect,  we 
suppose  that  after  verdict  an  objection  for  that  cause  ought  not 
to  prevail,  for  although  strictly  speaking  it  may  be  more  correct 
to  allege  expressly  an  undertaking  by  the  defendant,  yet  after 
verdict,  where,  as  in  this  case,  all  those  fads  are  stated  from 
which  the  promise  or  undertaking  will  be  implied,  the  judgment 
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should  not  be  reyersed  beoause  the  aammpeU  may  not  hare  bean 
expressly  aUeged:  1  Chitty,  299;  1  Salk.  129;  Oartb.  609. 
Jadgment  affirmed  with  costs  and  damages. 


As  to  waixiniy  of  tifle  impliadon  a  nle  of  chatteli^  Me  nototo  JbMraoa  t*. 
Brigikun,  6  Am.  Deo.  11& 


Pike  v.  Thomas. 

[4  Bibb,  48S.] 

OovflTBUonair  ov  "DEwmAaAXOM. — One  agreainent  mmj  opormto  m  ■  i^tiffiemnmr 
of  another,  Imt  whether  m  aeoond  agreement  ahoold  operate  to  defeat  a 
lormer  one^  ia  matter  of  law  depending  npon  the  oonatmotion  of  the  in- 
atrament  itaelf ;  and  a  plea  foonded  upon  a  parol  averment  that  it  waa  ae 
intended  ia  inaoffioient. 

IgpayjWDJWT  CoYBiAiiTB^  CoiiBiDKBATiQir.^In  indepeodanl  oorcnaatiy  tiie 
redprooal  oorenanta  themaelyea,  and  not  their  peEformanoe,  ia  the  oon- 


CknraBACiB,  KnTBAnrr  of  TBAi>a.^An  agreement  to  reetratn  a  party  from 
poraning  hia  trade  in  any  part  of  the  ooontry,  ia  Toid,  aa  against  paUio 
policy;  hat  it  aeema  that  a  oontraot  fonnded  on  a  valnahle  oonaideratioii 
not  to  oany  on  boaineBa  in  a  partionlar  pUoe  or  partioolar  aeotion  of  the 
ooontry,  leaving  open  the  major  portion  of  the  ooimfay  for  the  oanyiag 
on  of  tiie  biiiinnan,  ia  not  li^Ue  to  the  aame  ohjeetian. 


Tbs  case  appears  from  the  opinion. 

By  Court,  Botlb,  C.  J.  This  was  an  action  of  coTenant  npon 
articles  of  agreement  between  the  plaintiff  and  defendant,  the 
object  of  which  was  to  erect  and  cany  on  a  wool-cardiog  ma- 
chine in  partnership.  Yarions  mutual  coTenants  are  made  by 
the  parties.  Among  those  on  the  part  of  the  defendant  is  a  cot* 
•nant  not  to  erect,  or  to  haye  any  hand  in  erecting,  a  wool-card^ 
ing  machine  within  twenty  miles  of  the  plaintiff's  machines  then 
in  operation,  without  paying  to  the  plaintiff  two  hundred  dol- 
lars a  year  during  the  operation  of  sach  machine.  The  action 
was  brought  for  a  breach  of  this  coTenant  only.  The  defendant 
pleaded:  1.  That  the  plaintiff  had  notkept  and  performed  the  coy<- 
enants  on  his  part;  2.  That  on  the  next  day  after  the  execution 
of  the  articles  of  agreement  on  which  suit  was  brought,  a  new 
covenant  of  partnership  for  erecting  and  carrying  on  a  wool* 
carding  machine  was  entered  into  between  the  plaintiff  and  de- 
fendant and  one  Mitchell,  whereby  the  former  articles  between 
the  plaintiff  and  defendant  were  intended  to  be  and  were 
annulled  and  rescinded;  8.  That  the  erection  of  the  wool-card- 
ing  machine,  and  the  coTcnants  on  the  part  of  the  plaintiff  in 
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relation  thereto,  were  the  only  oonsiderfttion  of  the  oorenant  on 
the  part  of  the  defendant  for  the  breach  of  which  the  action  it 
brought,  and  that  the  said  machine  was  never  erected,  nor  did 
the  plaintiff  perform  the  coyenants  to  be  performed  on  his  part 
in  relation  thereto,  and  so  the  consideration  of  said  covenant 
has  failed,  and  the  covenant  is  against  law  and  void;  4.  The 
fourth  plea  is  in  substance  the  same  as  the  third;  5.  The  fifth 
denies  that  there  was  any  reasonable  or  valuable  consideration 
for  the  covenant  for  the  breach  of  which  suit  is  brought;  6. 
The  sixth  alleges  that  the  covenant  was  in  restraint  of  the  de- 
fendant's lawful  trade,  and  therefore  against  law  and  void; 
7.  The  seventh  alleges  that  the  plaintiff  did  not  furnish  a  good 
wool-carding  machine  and  tucker,  of  the  same  qualify  of  those 
in  Flemingsburgh,  by  the  first  of  May  next  ensuing  the  date  of 
md  articles,  and  set  them  to  running,  as  he,  the  said  plaintiff, 
by  said  articles  had  covenanted  to  do. 

The  first  plea  was  rejected  by  the  court  below.  To  the  sec- 
ond,  there  was  a  replication  and  joinder.  To  each  of  the  others 
there  was  a  replication,  and  to  each  replication  a  demurrer, 
upon  which  the  court  below  gave  judgment  for  the  defendant, 
and  the  plaintiff  has  appeiJed  to  this  coart.  We  have  not 
thought  it  necessary  to  recite  the  snbstance  of  the  replications, 
because  we  are  not  of  opinion  that  either  of  the  pleas  is  suiB« 
cient  to  preclude  the  plaintiff  from  a  recoveiy,  and  as  the  de- 
murrers to  the  replications  brought  the  whole  pleadings  before 
the  court,  the  judgment  should  have  been  given  for  the  plaintiff^ 
on  the  ground  of  the  insufficiency  of  the  pleas,  without  regard 
to  the  matter  of  the  replications.  As  to  the  first  plea,  it  is  auffi* 
dent  to  remark  that  it  could  only  have  been  sustained  on  the 
ground  that  the  covenants  on  the  part  of  the  plaintiff  were 
precedent  to  those  on  the  part  of  the  defendant,  and  the  per- 
formance of  the  latter  made  to  depend  upon  the  performance 
of  the  former.  But  this  is  plainly  not  the  case;  for  according 
to  the  terms  of  the  covenants,  they  are  clearly  independent,  for 
a  breach  of  which,  on  either  side,  the  other  party  may  have  his 
action.  But  a  failure  of  performance  on  the  one  side  is  no  bar 
to  an  action  for  a  non-performance  on  the  other. 

As  to  the  second  plea,  there  is  no  doubt  but  that  the  parties- 
might  have  defeated  or  annulled  the  first  agreement  by  the  sec- 
ond. But  to  have  done  so,  they  should  have  made  the  latter 
purport  on  its  face  to  be  a  defeasance  of  the  former,  for  whether 
it  should  operate  as  a  defeasance  or  not,  must  be  a  matter  of 
law,  depending  upon  the  construction  of  the  instrument  itself; 
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and  as  these  is  nothing  upon  the  iaoe  of  the  latter  agreement 
in  this  case  which  purports  to  be  an  annuUment  or  defeasance 
of  the  former,  a  parol  averment  that  it  was  so  intended  is  inad« 
missible,  and  the  plea  founded  upon  such  averment  is  insufficient. 
The  third  and  fourth  pleas  turn  essentiallj  upon  the  same  prin« 
dplee  as  the  first,  plainly  presupposing  that  the  performance 
of  the  covenants  on  the  part  of  ihe  plaintiff  was  the  considera- 
tion of  the  covenants  on  the  part  of  the  defendant;  whereas  it 
is  the  covenants  themselves,  and  not  their  performance,  which 
is  on  each  side  the  consideration  of  those  on  the  other;  and 
consequently  there  can  be  no  failure  of  consideration,  unless 
there  was  a  failure  or  destruction  of  the  covenants  themselves. 
The  fifth  plea  being  a  mere  denial  of  any  consideration  for  the 
covenant  declared  on,  is  inadmissible,  inasmuch  as  the  articles 
of  agreement  show  a  sufficient  consideration  in  the  covenants 
it  contains  on  the  part  of  the  plaintiff. 

The  sixth  plea  presents  a  question  which  must  depend  upon 
the  law  applicable  to  the  nature  of  the  covenant  for  the  breach 
of  which  suit  is  brought.  An  agreement  to  restrain  a  party 
from  pursuing  his  trade  anywhere  in  the  country,  no  doubt 
would  be  void;  for  a  general  restraint  of  that  hind  would  be 
opposed  to  good  policy.  But  an  agreement  not  to  exercise  his 
trade  in  a  particular  place  or  a  particular  section  of  the  country, 
leaving  open  to  him  the  major  part  of  the  country  for  the  free 
use  of  his  trade,  does  not  seem  liable  to  the  like  objection;  and 
such  agreements,  when  made  for  a  sufficient  consideration,  have 
been  often  solemnly  adjudged  good  and  binding:  Ohesman  v. 
Nainby,  2  Str.  789;  MUcheU  v.  Beynolds,  1  P.  Wms.  181;  1  Bao. 
Abr.  64&-646. 

The  seventh  plea  depending  upon  the  question  whether  the 
covenants  on  each  side  were  dependent  or  not  on  those  of  the 
other  side,  has  in  effect  been  already  decided,  and  the  prindplee 
involved  in  it  need  not  be  again  mentioned.  The  judgment 
must  therefore  be  reversed,  and  the  cause  remanded  for  new 
proceedings  to  be  had,  not  inconsiBtent  with  the  foregoing 
opinion. 

CoxTRAOXB  Df  BaBERAiHT  ov  Tradi.— Whether  a  oontnot  in  rectnunt  o( 
tmde  ihall  be  valid  or  not,  depends  upon  three  oonslderRtioDe:  1.  If  the  re- 
straint be  partial;  2.  If  founded  on  a  good  consideration;  and,  S.  If  it  be 
reaaooable  and  not  oppreasive:  Thomas  ▼.  MUUf  3  Ohio  St.  276;  Bremer  v. 
Marshall,  4  Green  Ch.  537;  Wrighl  ▼.  Jiyder,  36  GaL  357;  Bolbrook  ▼.  fTo- 
iers,  9  How.  Pr.  353;  Dv$ilop  ▼.  Oregory,  10  N.  Y.  241;  Chappsl  ▼.  Broeh' 
waif,  21  Wend.  157;  ffolmssr.  Martin,  10 Ga.  503;  1  Smith's L.  Gas.  724;  f 
Persons  on  Oontraots^  753L 
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GxinatAL  BjumyasT, — ^A  oontraot  in  genenl  reatimint  of  tnde,  as  not  to 
•anry  on  a  oertain  bnameas  in  a  state  or  oonntry,  ia  T^id:  Noble§  r.  Satm^  7 
Oow.  907;  Cfhappel  ▼.  Broekway,  21  Wend.  157.  So  a  oontract  not  to  cany 
onabnaineaainastate:  Wrighiv.  By(Ur,Z&Ct^  257;  Mart  r.  Bomntt,  40  H, 
251.  A  covenant  not  to  set  np»  or  exercise,  or  carry  on  the  trade  or  bosineBa  of 
mannfactnzing  shoe-catten,  in  the  atate  of  MaaaachnaettB,  waa  held  onreaaon- 
able:  Taylor  T.  Blanehard,  13  AUen,  870;  and  not  to  cany  onbnaineaa  in  the 
ttate  of  New  York  west  of  Albany:  Lawrence  ▼.  Kidder,  lOBarK  64L  la 
Whitney  ▼.  Slayton,  40  Me.  224»  a  contract  not  to  engage  in  the  boaineea  of 
iron  casting  within  sixty  miles  of  Calais,  for  thetermof  tenyeaiSy  waa  upheld. 
Bo  was  an  agreement  by  a  physician  not  to  praotioe  in  a  partionlar  town,  and 
the  vicinity  thereof:  Warfield  ▼.  Booih,  33  Md.  63;  Jloyi  r,  HoUy,  39  Coon. 
826.  A  oontract  by  an  apothecary  not  to  set  np  business  within  twenty  miles 
of  A.  was  held  legal:  Hayward  ▼.  Toung,  2  Chit.  407;  see  Doowt.  Ifasoii,  6 
T.  R.  118  to  the  same  eflfect.  So  a  covenant  not  to  practice  medicine  within 
twelve  miles  of  a  certain  place  was  sostained;  McCkir^e  Appeal,  68  Fk.  SL 
51;  8,  P.  BtOlerT.  BwrUmm,  16  Vt  176. 

In  Maree  Twtt  etc  Co.  v.  Moree,  103  Mass.  72;  the  detedaat  sold  to  the 
plaintifib  two  patents  issaed  to  him  for  improvements  in  twist  driUa  and  col- 
lets, covenanting  at  the  same  time  to  transfer  to  the  purchasers  all  hia  sabaa- 
quent  improvements  in  the  process  of  mannfactore,  and  that  he  would  at  no 
time  aid,  assist  or  enooorage  in  any  manner  any  competition  against  him.  Af- 
terward he  removed  to  another  state,  and  engsged  in  the  mannfaotnre  of 
other  twist  drills  and  coUeta,  selling  them  in  the  same  market  in  competition 
with  plaintiffs.  In  a  aoit  to  restrain  defendant  from  violating  hia  covenant^ 
it  waa  held  that  aa  the  business  waa  not  local  in  ita  character,  and  the  restaint 
not  greater  than  the  interestof  the  plaintiifs  required,  the  contract  waa  valid. 
In  ^TuUonl  V.  Ifitter,  27  Mich.  15,  &  C.  15  Am.  Bep.  163,  the  defendant  add 
the  complainant  hia  business  of  well-driving  at  G.,  and  in  consideration  of  the 
sale  agreed  "not  to  keep  well-drivers*  tools  or  fixtores,  and  not  to  engage  in 
the  business  of  well-driving  after*'  that  date.  It  waa  held  that  the  agreement 
should  be  construed  to  impose  a  restraint  upon  the  defendant  within  suck 
limits  aa  the  business  there  located  would  naturally  and  reaaonably  embrace, 
and  not  such  a  general  and  unlimited  restraint  aa  to  be  void. 

It  is  said  in  CaUaJian  v.  DanneUy,  45  CaL  152,  that  a  oontract  in  restraint 
of  trader  most  designate  the  space  within  which  it  is  to  operate^  and  mnst 
not  be  unreasonably  extended.  Such  contraotiy  when  upheld,  are  oidy  in 
caaes  where  the  parties  have  restricted  the  territory  in  which  they  are  to 
operate^  and  where  the  court,  in  considering  the  nature  of  the  bnriness  in  con- 
nection with  the  territorial  limits  ^gMg"**^,  is  of  opinion  that  the  designated 
limita  are  not  unreasonable  in  extent.  So^  that  whether  a  oontract  ia  in  re* 
straint  of  trade  or  not,  is  a  question  of  law,  to  be  determined  by  the  coart» 
and  not  a  question  for  the  Jury:  MaUan  v.  May,  11  M.  ft  W.  658;  KeBogg  v. 
Larhn,  3  Chand.  133;  Homer  v.  Chraioea,  7  Bing.  743. 

That  restrictions,  however  unlimited,  will  be  upheld  if  not  unreaaonaUe 
or  unnecessary,  having  regard  to  the  subject-matter,  is  shown  in  a  recent 
English  case:  JDeoMerCZo^A  Co.  v.Xoyvoii<,L.R.  9  Eq.  345.  Upon  the  formation 
of  a  company  for  the  purchase  and  working  of  a  process  of  manufiactBre  in* 
troduoed  into  England  from  America,  the  agreement  for  the  purchase  contained 
a  provision  that  the  vendors  "will  not  directly  or  indirectly  cany  on,  ncr  will 
they,  to  the  best  of  their  powers,  allow  to  be  carried  on  by  others  in  sny  part  of 
Europe  any  company  or  manufactory  having  for  its  object  the  manufacture  or 
sale  of  productions  now  manufactured  in  the  business  or  manufactory  of  the 
vendors,  and  will  not  communicate  to  any  person  or  persons,  tiie 
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pnoentM  of  raoh  maanfactnre,  bo  as  in  any  way  to  interfere  with  the  ezda* 
«iTe  enjoyment  by  the  poiehasing  company  of  the  benefits  hereby  agreed  to 
be  poiohased.  It  was  held  that  the  restriotiQn  wasnot  greater,  havingregazd 
to  the  subject-matter  of  the  oontract,  than  was  neoesMzy  for  the  proteotiGB 
«f  the  pnrchaaer,  and  waa  capable  of  being  enforced  agidnst  the  vendors. 

ninstrations  of  the  rule  that  partial  restraints  are  not  Yoid  appear  in  Pierce 
▼.  FuUer,  5  Am.  Dec.  102;  Perkku  ▼.  Lyman,  6  Id.  158.  In  Palmer  t.  Steb- 
hms,  3  Pick.  188»  it  waa  held  that  a  bond  conditioned  that  the  obligor  shoold 
ipve  the  obligee  all  the  freighting  of  the  obligor's  goods  np  and  down  the 
Conneoticnty  at  the  costomary  price^  to  be  paid  in  goods  at  the  usnal  pricey 
And  that  he  should  not  encourage  any  other  boatman  to  compete  with  the 
obligee  in  the  business  of  boating,  was  not  void  as  being  in  resteaint  of  trader 
«iid  waa  founded  on  a  good  oooaideration.  Addison  on  Gontr.  100,  very  aooii- 
rately  states  the  law  on  this  subject  where  he  says:  "Contracts  restraining 
the  exercise  of  a  trade  or  profession  ina  particular  locality  are  good  and  valid 
when  there  is  a  fair  and  reasonable  ground  for  the  restriction,  as  in  the  esse 
of  the  sale  of  the  good  will  of  a  trade  or  business  caixied  on  in  a  particular  local- 
ity, where  the  vendor  covenants  or  agrees  not  to  oaizy  on  the  same  bnsineaB 
in  the  same  place,  in  opposition  to  the  purchaser.  ** 

RxASOirABLSNXBS  OF  KiSTBAiNT.  — In  estimating  the  reasonableness  of  m 
contract  not  to  exercise  a  trade  or  profession  within  a  particular  district^  the 
populousness  of  the  district,  it  seems,  is  not  to  be  taken  into  account:  M<U' 
ian  Y.  May^  11  M.  k  W.  653.  In  Homer  v.  Chravee,  7  Bing.  743,  an  agree- 
ment that  the  defendant^  a  surgeon-dentist^'  would  abstain  from  praotioing 
within  one  hundred  miles  of  York,  was  held  void  on  the  ground  that  the 
distance  rendered  it  unreasonable.  On  the  sale  of  a  business  the  vendor 
agreed  that  he  would  not  exerdse  nor  oaizy  on  the  trade,  either  in  his  own 
name  or  that  of  any  other  person  or  persons  in  a  particular  town.  It  waa 
held  that  his  maniging  the  business  of  another  person  in  the  same  trade  at  a 
weekly  salary  was  not  abreaoh  of  the  agreement:  AUm  v.  Taylor,  24  L.  T. 
<K.  8.)  249. 

In  Harkinson'o  Appeal,  78  Pa.  St.  196,  a  woman  sold  a  bakery,  and  cove- 
nanted that  she  would  not  "engage  in  the  same  business  directly,  or  indi- 
rectly,'* in  the  same  plaoe^  for  ten  yean.  Within  that  time^  she  established 
her  son  in  the  same  business  within  the  limits  of  the  same  place,  advancing 
iiim  money,  as  she  had  done  to  her  other  children,  in  their  business.  It  was 
found  as  a  fact,  that  the  business  was  earned  on  in  good  faith  by  the  son,  and 
not  by  the  mother,  and  no  actual  damage  to  the  plaintiff  was  shown.  It  was 
held  that  the  plaintiff  was  not  entitled  to  an  injunction  to  restrain  the 
mother  from  permitting  or  aiding  her  son  to  cany  on  the  business. 

The  restraint,  to  be  lawful,  must  therefore  be  reasonable,  and  confined 
within  reasonable  limits.  "  Where  it  is  larger  and  wider  than  the  protection 
of  the  party  with  whom  the  contract  is  made  can  possibly  require,"  said  the 
court,  in  ffiiefteoek  v.  Coier,  6  Ad.  &  EL  454,  "  such  restraint  must  becansid* 
ered  as  unreasonable  in  law,  and  the  contract  which  would  enforce  it»  must  be 
therefore  void. 

CovBiDnuLTiOK. — ^Whether  the  consideration  for  the  restraint  is  adequate 
cr  not,  is  a  question  which  a  court  will  not  eacamine.  It  is  sufficient  that  the 
contract  shows  on  its  face  a  legal  and  valuable  consideration;  but  whether 
adequate  or  inadequate  to  the  restraint  imposed,  must  be  determined  by  the 
parties  themselves,  upon  their  own  view  of  all  thcdroumstanoes  attending 
the  partionlar  transaction.     If  it  were  otherwise,  it  would  be  the  court,  snd 
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not  the  parties,  that  would  make  the  oontractb  All  that  the  ooari  is  re- 
quired to  do,  in  paaong  upon  the  Talidity  of  the  oontraot^  is  to  deleinm» 
whether  the  restraint  is  reasonable  and  oonsistent  with  law,  and  whethsf 
there  be  a  legal-  oonsideTation  to  support  it:  HUehoods  r.  Coter,  0  Ad.  ft  EL 
139;  Areherr.  March,  Id.  066;  Uigkiamr.WtUM,3lL  hW.  661;  Pakimffiam 
t.  SobU,  16  Id.  667;  Chimmdr.  J>amdM,92UaL  66L 


OUTHBIS   V.  WlOKUFFS. 

[4  Bibb,  ML] 

LiTMUBrr  WHEN  Allowsd.— In  an  action  on  a  oovenant  to  pay  |«mwrtjF,  H 
is  disaretionaiy  with  the  jury  to  allow  interest  on  tiie  vahie  of  the  prop* 
erty  or  not;  and  if  the  ooort  instmot  the  Jniy  to  find  damages  to  the  faO 
amoont  of  inteiert,  it  will  be  error. 

Thx  opinion  states  the  case. 

By  Oonrt,  Owslst,  J.  In  an  action  of  covenant  npon  an 
agreement  to  pay  property,  the  appellees  recovered  in  the  cir- 
cnit  court  judgment  for  upwards  of  eighteen  hundred  doUazs, 
damages  and  costs;  and  the  cause  having  been  brought  to  this 
court  by  appeal,  that  judgment  was  affirmed,  vdth  ten  per  cent, 
damages  and  costs.  To  be  relieved  against  the  judgment,  the 
appellants  then  exhibited  their  bill  in  equity,  with  injunction; 
and  upon  a  hearing  the  injunction  was  also  dissolved,  vritb 
damages.  Subsequent  to  this,  the  appellees  brought  an  action 
of  debt  upon  the  judgment  first  obtained,  and  again  recovered 
the  amount  thereof,  together  with  damages  equivalent  to  the 
liQgal  rate  of  interest  upon  the  first  judgment,  from  the  time  it 
was  obtained  until  the  latter  trial.  During  the  latter  trial  the 
jury  were  instructed  by  the  court  that  they  were  bound,  regard* 
less  of  what  they  might  think  the  justice  of  the  case,  to  give 
damages  to  the  full  amount  of  interest  on  the  first  judgment; 
and  whether  those  instructions  were  properly  given  is  the  nuun 
inquiry  presented  for  the  consideration  of  this  court.  Aa  the 
agreement  upon  which  the  action  of  covenant  was  brought  con<* 
tains  no  stipulation  for  the  payment  of  interest,  it  is  perfectly 
dear  that  upon  no  principle  of  the  common  law  can  it  bear  io« 
terest.  It  is  true,  according  to  the  ancient  course  of  the  common 
law,  although  the  value  of  the  thing  covenanted  to  be  performed 
usually  regulated  the  amount  of  damages,  the  jury  in  an  action 
sounding  altogether  in  damages,  did  in  some  instances  exceed 
that  measure;  but  they  did  so,  not  because  the  law  subjected 
the  covenantor  to  the  payment  of  interest,  but  in  the  exexoiae  ol 


Bfay,  1817.]  Guthbie  v.  WiOEUFrs.  747 

%  sound  diBcretion  viih  which  they  wese  inyesied,  ngolaied  bj 
what,  under  the  peculiar  circumBtanoes  of  the  case,  they  might 
think  just. 

There  is  not  to  be  found  in  any  statute  either  an  inhibition 
against  the  exercise  of  this  discretionary  power  of  the  juiy,  or  a 
provision  giving  interest  upon  a  covenant  to  pay  property. 
Statutes  have,  it  is  true,  from  time  to  time  been  enacted  regu- 
lating the  rate  of  interest  which  the  contracting  parties  might 
lawfully  receive,  and  of  late  allowing,  in  a  described  class  of 
contracts,  a  continued  accumulation  of  interest.  But  as  none 
of  these  statutes  make  contracts  for  the  payment  of  property 
bear  interest  without  an  express  agreement  of  the  parties,  upon 
no  fair  principle  can  they  be  construed  to  have  taken  from  juries 
any  discretion  which  they  may  have  previously  possessed  in 
assessing  damages  in  such  cases.  Since  the  enactment  of  those 
statutes,  juries  have,  it  will  be  admitted,  very  properly,  in  as* 
certaining  the  amount  of  damages  for  a  breach  of  covenant, 
been  generally  governed  by  the  value  of  the  property  stipulated 
for  and  interest  thereon;  but  as  this  rule  has  not  been  adopted 
under  any  positive  statutory  provision,  but  grown  out  of  what 
is  usually  just  between  the  i>arties,  it  ought  not  to  be  regarded 
as  imperative  in  all  cases,  but  departed  from  whenever  under 
any  circumstances  the  demands  of  justice  require  it.  If, 
then,  we  are  correct  in  supposing  the  jury  might  or  might  not, 
in  the  action  of  covenant,  according  to  their  opinion  of  the 
justice  of  the  case,  either  have  given  damages  equivalent  to  the 
value  of  the  property  with  or  vdthout  interest,  it  follows  the 
judgment,  as  it  was  obtained  before  the  passage  of  the  act  of 
1811,  4  litt.  8d4,  giving  interest  upon  judgments,  does  not  bear 
interest. 

That  judgment,  when  obtained,  it  is  true,  gave  the  defend- 
ants in  error,  in  whose  favor  it  was  rendered,  a  good  cause  to 
maintain  thereon  an  action  of  debt,  and  in  such  an  action  it  will 
be  admitted  damages  are  recoverable.  But  as  the  judgment  did 
not  upon  legal  principles  bear  interest,  the  amount  of  damages 
to  be  recovered,  as  in  the  action  of  covenant,  must  be  within 
the  discretion  of  the  jury.  Cases  no  doubt  may  occur  where  it 
would  be  proper  for  the  jury  in  debt  upon  a  judgment  to  give 
for  the  detention  of  the  debt  damages  equiviJent  to  the  legal 
rate  of  interest;  but  it  is  also  clear  that  cases  may  occur  (and 
very  probably  the  jury  may  think  the  present  one  of  that  char- 
acter) where  it  would  be  highly  unjust  for  the  jury  to  give  more 
than  nominal  damages. 
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^eoauae,  therefore,  the  jnzy  were  not  permitted  to  exeroM 
their  discretioii,  under  the  dronmstanoee  of  the  case,  in  eifcfaer 
gi-ving  or  withholding  damages  eqnal  to  the  rate  of  interest,  the 
judgment  most  be  rerersed  with  costs,  the  eanse  remanded  to 
the  coort  below,  and  a  new  tzial  had,  not  ineonsistent  witb  thai 
opinion. 


For  an  «iamiiiailflB  of  Mm  ibfaol  ol  intemL  Ma  Hm  mitt  to  BaOMk  ▼. 
JVwdl^  6  Am.  Dm.  18& 
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ACnOK. 

AflDOV  VOE  Mcunr  fluiimiMimx— wnere  mtwiI  pwwiia i||^Md  ht  wiftiog 
to  laodt  for  tiio  eotdiliihmqnt  of  m  iiowipop6r»  tho  ■nimi  oolaQribad  hj. 
ibaniy  tho  laiiie  to  be  pud  to  one  of  their  number  as  egeol^  eiidh  agent 
nny  meintein  an  aetion  ageinat  thoae  oabaQribeia  who  refuae  to  pay,  to 
nioftbinae  hnnaaU  for  money  adyanoed  upon  the  laith  d  the  BidMerip- 
tioML    Hamu  v.  Dama^  0& 

ANdBNTUOHTei 
See  EAflnmra^  L 


PwBXxso-Hovn  Fnonon  whoil— A  dweOing-boue  ia  *  pwtirtim  torn 
amal  en  eifil  picoiai  not  only  to  the  ooonpaat^  his  ohildren  and  donea- 
tio  aarvaativ  but  alao  to  hia  pennanent  boardera  or  lodgeia.  Oftitad  t. 
am;  ITS. 

ASSEia 

L  SonJiZABtJL — Sozphia  moo^  ariaing  from  tiie  aala  d  niorl|p^{ad  pnmlMa 
ia  oonaidered  aa  part  of  the  real  estate  of  the  deoeaaed  morlgigor,  and 
goea  to  the  heiiB  and  not  to  the  administrator;  and  where  the  heira  are 
before  the  ooort^  aooh  aoxpliia  will  be  treated  aa  equitable  aaaeta  in  their 
handa  and  distribated  pro  rata  among  the  orediton.    Ifoeef  t.  Mmrgth 

%  Bqurt  of  BxDiMFnov  ▲&— Where  the  oreditoia  have  a  legd  remedy 
ageinat  an  equity  of  redemption,  it  ie  qneatianable  whethei^  beloee  aale^ 
it  oonld  be  deemed  equitable  aaaeta.    Id, 

X  DisrosnciON  nr  Equxtt.— Ckmrta  of  equity  wiU  follow  the  mlea  d  law  ia 
diqpoaing  of  I^gal  aaaeta,  but  will  distribute  equitable  aawti  poH  jiaim 
among  all  the  orediton.    Id, 


ATTA( 
See  SHianv.  L 
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BANKBUFTOY. 

L  BnoEABoa  uhikie  Fobsioh  BAHUtun  Law.— ▲  diwhargt 

baskropt  Uw  of  tint  state  in  which  the  oontiMt  was  madet  and  of  whidfc 
the  debtor  was  a  eitiaeii,  isagoodbartoanactiQiinpoiisiiohooiitractia 
the  state  in  which  the  oreditor  resides.    Blamekard  r.  RtiateH  106L 

Si  Baxkbuftct  axd  iHSOLTViror  Di8TXxrGUi8HiD.^IiisolTBnt  Uws  are  op- 
tional; banknipt  Uws  are  oompoleory;  insolTBnt  Uws  opeiate  ^qoaSkj 
upon  all  men,  and  hrnvt  for  their  object  only  the  liberation  of  the  cnd- 
itor  from  impnscnnient;  bankmpt  laws  respect  only  mendiantB  and 
traders  and  exonerate  them  from  their  debtSi  Vamutm  r.  HaatHmni»t 
582. 

IL  Skaib  Baitkbuvt  Laws.— Ocngreas  has  the  exdosiTe  power  of  making 
laws  upon  the  sabject  of  bankniptoy,  and  any  state  law  wbiohdaBofaamH 
a  debtor  frnm  the  payment  of  his  debt  is  Toid.    Id, 

A,  VoBBGH  fiAHXBUVT  Lawb— DnoHABoa.— A  d]sohai)ge  vnder  the  bank* 
rapt  Uws  of  one  state  is  not  e  bar  to  an  aotUm  on  e  debt  oontnMsted  in 
another  state.    Id, 

9k  Ddts  not  Babud  bt  DnoHABoa.— Where  e  debtor,  upon  the  eve  et 
bankraptoyy  promises  to  pay  the  debt  when  he  ahall  be  aUe^  his  oeiiift> 
eate  of  diMdiaige  wiU  be  no  bar  to  an  action  on  the  piomiss^  saoh  pnniss 
being  oonditional,  and  the  debt  ansing  frnm  it  not  provable  nadsr  ths 
debtor's  oommission.    KingtUmr.  YTAatie^  68& 

BABBATBY. 

WkST  n.— To  oopsUtnte  banatty  on  the  part  of  the  Baalsr  of  m  ak^  ikm 
as*  nnst  be  either  frandnlent  or  oriminaL     JHggim  t.  Amtrfh  17& 

COMMON  CABBIEB& 

L  LuBiurr.  —  A  common  carrier,  undertaking  gonerally  the  oanii^  el 
goods,  is  liable  foralllosses  except  soch  as  are oceaaioBed  bytheastef 
Gody  the  act  of  the  public  enemies,  or  the  act  or  defanlt  of  the  partjf 
Bonding  the  goods.     WUliamt  t.  ChnuU,  Wk 

t.  Act  ov  God.  —  The  term  "act  of  God,"  comprehenda  all  miafcftaMS 
snd  aoddenta  arising  from  inevitable  necessity,  which  human  prodenoe 
could  not  foresee  or  prevent.  The  strikingof  e  vessel  upon  m  rock  not 
generally  known  to  the  master,  is  prima/aeie  an  act  of  God,  for  whisk 
the  carrier  is  not  reeponsible.    Id, 

X  Who  Asi.— a  person  who  receives  snd  forwards  good%  tsking  upon  hifls- 
self  for  a  compensation  all  the  expenses  of  transportation,  but  who  haa 
no  interest  or  control  in  the  veisel  by  which  they  are  forwarded, 
be  held  liable  as  a  common  earner.    RoberU  v.  IWner,  31L 

ii  KoTiOB  Ldoiiho  Cabbob's  BBSPONSiBiLiTr.— Carriers  of  goods  snd; 
ohandise  for  hire  are  responsible  for  loes  of  articles  deliverad  to  them  to 
be  carried,  but  if  they  can  by  advertisement  exonerate  themselvee  from 
responsibility,  in  certain  cases,  the  langnsge  of  the  publication  ahoold  be 
plain,  explioit  and  free  from  all  ambiguity.    Bamey  v.  PrtMtU$^  670l 

%,  LiABZLXTT. — ^The  master  is  liable  upon  a  bill  of  lading  signed  by  hin» 
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liiiBiiigiioath«r«xo0ptionthanih6dai|g«i«of  tlMM%  thon^thitgoodt 
tm  dimagnd  by  tht  nmWIfnlnw  of  tiie  pDot    JSrarvy  v.  iVfa^  MS. 

See  DAMAftM,  2. 

oomnjcT  OF  ulwq,  i. 

1»  Voaaaom  AaumiMMiiT,  whbt  Vonv  —  An  ■■rignm>in»  hj  an  iimlviwk 
debtor  in  PonniylTioia,  of  «U  his  pavperiy  in  tnut  for  raoh  of  hit  cred- 
iionasihoQld  within  four  montha,  xeloMo  th«ir  demands agtunithim,  the 
■nipliis  to  be  divided  pro  raia  among  hia  other  oreditoiB,  and  the  re- 
mainder, if  any,  to  be  paid  over  to  the  insolvent,  was  held  Toid  as  agsinst 
a  ereditor  hsre^  who  after  sooh  SMignment  snd  notioe  thereof  to  a  debtor 
hsn^snmmoBsdsooh  debtor  ss  the  trosfeee  of  tiio  insolfenl  Jmgrakam 
Y.  Oe^t  IZSL 

%  SiATOTiB  or  OTHBR  SxAxn.  —  Where  the  ststate  of  another  state  makes 
penal  the  porohaie  of  choses  in  aotion  bj  certain  o£Boen»  but  operates 
only  as  to  the  remedy  without  afieoting  the  validity  of  the  debt^  ■aoh 
statate  cannot  be  pleaded  in  this  state  to  an  aotion  by  the  iMigpee  of  a 
Jodgment  reooTered  in  the  former  state.    SeovUU  r.  dm^iMf  4ffl, 

IL  Vmsus  Laws  or  orasa  Statib.— The  penal  laws  of  one  state  osn  have  no 
eperation  in  another  state;  they  are  striotly  looaL    Id, 
See  BAmaiumnr»  1»  4;  Oovnu€m»  IL 

OONTBACia 

L  YounreABT  SuiacBirTiON.— No  aotion  can  be  maintained  npon  a  pvonlw 
oontained  in  a  snbsoriptibn  paper,  to  pay  money  to  "soch  peraons  as 
may  be  appointed  tmsteea,"  for  the  erection  of  an  academy,  soch  promise 
being  without  consideration.    FarmingUm  Aeademjf  v.  AUen^  20L 

%  Samb— AcnoK  lOB  Mokxt  Eztbndkd.— Bat  if  upon  the  faith  of  sooh 

trostees  are  afterwards  appointed  and  expenses  inoniied,  d 
the  sabseriber  has  knowledge,  and  to  which  he  aaants  by  paying 
part  of  the  amonnt  sabscribed,  the  law  will  imply  a  pronuse  to  pay  tiie 
zemaindei^  and  an  aotion  will  lie  therefor.    ItL 

JL  Qoahtux  MntuiT. — ^A  oontraotor  having  undertaken  to  ereot  a  bridge  lor 
atown  in  a  particular  manner  at  an  agreed  price^  did  hia  work  ao  unskill- 
fnlly  that  the  bridge^  after  being  used  for  a  time,  fell  down  and  was  en* 
tirely  valueleaa,  and  it  was  held  that  the  town  could  resist  a  recovery, 
either  upon  the  contract  or  upon  the  quantum  meruit^  and  was  not  com- 
pelled to  resort  to  a  croas-aotion  for  damagee.     Taft  v.  Montague^  215. 

4b  XBTXBxrr  or. — ^Where  a  person  agreed  to  work  for  another  for  a  certain 
time^  and  to  apin  yam  at  three  centa  per  run,  and  afterwarda  left  hia  aerv- 
iee^  and  brought  an  aotion  for  apinning  a  certain  number  of  mna,  at 
the  agreed  pricey  it  waa  held  that  the  contract  waa  entire,  and  muat  be 
performed  aa  a  condition  precedent  before  any  aotion  could  be  maintained 
for  the  price  of  the  labor.    MeMittan  ▼.  Vanderlip^  2991 

Mk  HUTUALZTT. — ^Where  the  promiae  of  one  party  ia  the  cooaideration  of  the 
promise  of  the  other,  the  promiaea  must  be  ooncuiTent  and  obligatory  on 
both  partiea  at  the  aame  time.    So,  where  one  in  writing  dedarea  he  will' 
aeU  to  another  a  houae  at  a  certain  price^  thia  ia  a  mere  propoaition,  and 
notaoontiBot     Tucker  y.  Wood$,90lk 
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tract  for  the  lale  of  land,  there  is  a  leeie  ontrtandiiig,  mknawii  to  the 
Tendee,  the  latter  may  imdnd^  aa  the  vendor  ia  not  in  a  aitnation  to  give 
a  perfect  title.    I(L 

7.  BaoovxBT  ov  Monst  Paid  on  Rnoiasioir.^If  the  defendant  dwoaea  to 
xesoipd  an  agreement,  the  plaintiff  may,  onder  a  ooimt  for  mooej  had 
and  reoeived,  reoover  hack  money  paid  by  him  on  aoooont  of  the  agree- 
ment; and  a  demand  of  the  money  before  bringing  the  action  la  nmieoea- 
aary.  A  tender  of  saoh  money  will  not  defeat  the  action,  bot  will 
meiely  extingniwh  a  olaim  for  interest.    Raymond  ▼.  Bearmsrdp  317. 

8b  AonoN  ON  Bntibs  Ck>NTaAor. — ^Where  a  contract  is  entire,  a  foil  per* 
f ormance  is  a  condition  precedent  to  the  plaintiff's  right  of  actkm.  Jt^ 
ninga  ▼.  Camp,  367. 

flL  BioovsBT  ON  A  QuANTUK  MxBUiT. — ^Whero  a  party  enters  into  a  cob> 
tract  and  performs  part  of  it»  and  then,  withont  canse,  or  the  agreemsBt 
or  fanlt  of  the  other  party,  bat  of  hia  own  mere  Tolitiany  abandons  the 
performance,  he  cannot  maintain  an  action  on  an  implied  a$9mmp§ii^  for 
the  labor  acfcoally  performed.    Id. 

tik  Fuix  PKRVOBUANca  A  Ck>NDiTiON  Febcedvmt.— A  party  who  baa  ad- 
vanced money,  or  done  an  act  in  part  performance  of  an  agreeoMiit,  and 
then  stops  short  and  refoses  to  proceed  to  the  nltimate  cofnclnsion  of  the 
agreement*  the  other  party  being  ready  and  willing  to  proceed  and  lolfill 
all  hia  stipnlations  according  to  the  contract,  cannot  recover  for  what  has 
been  thus  advanced  or  done.    Ketekum  ▼.  Evertion,  dSk 

IL  Lbx  Fori  to  Govxbn. — ^In  constroing  and  givingeffect  to  oontiaet%  the 
lex  loei  is  to  be  considered;  bat  in  administering  Jostioe  between  the 
parties,  the  law  of  the  place  where  the  remedy  is  soa^t  most  goven  aa 
to  the  forms  of  prooedare.    ScoviUe  ▼.  Cat^ield,  467. 

12.  Tdcb  Essential. — ^Time  may  be  made  an  essential  part  of  an  agreement; 
and  in  eqaity  will  be  so  regarded  when  the  parties  make  it  the  eoMnoeof 
their  contract.  So,  in  a  contract  for  the  sale  of  lands,  where  a  perty 
makes  a  default  in  payments,  without  any  jost  excuse,  or  any  aoquies- 
oence,  or  subsequent  waiver  by  the  other  party,  a  court  of  equity  will 
not  xelieTe  the  party  so  in  default,  and  will  deny  a  specific  peifoixnanoe 
of  the  contract*  after  a  tender  of  the  payments  due  haa  been  madsL 
BeMdkiY.  Lynch,  AM. 

13b  Inadxquatb  Considsbation — Bbbossion. — Mere  inadequacy  of  price^ 
unless  it  be  so  gross  as  to  amount  to  evidence  of  actual  fraud,  ia  not  a 
ground  for  avoiding  a  sale,  althou^  the  court  might  refuse  to  deone  a 
specific  performance.    0$good  v.  ^rankUn,  513. 

14.  OnxE  OF  Pebiobicanob  not  Ezoushd. — ^Where,  by  articles  of  agree- 
ment for  the  sale  of  land,  the  plaintiff  was  to  give  a  lawful  deed  of  con- 
veyance to  the  defendant,  who  was  to  pay  a  certain  sum  therefor,  and 
procure  a  sheriff's  deed  of  the  property  sold  for  unpaid  taxes  to  be  made 
to  plaintiff,  it  was  held  that  the  plaintiff  could  not  reoover  the  oonsid- 
eration  agreed  to  be  paid,  without  making  an  offering  to  the  defendant  a 
deed  of  conveyance^  although  the  latter  had  taken  the  8heriff*8  deed  in 
his  own  name,  and  had  never  conveyed  to  the  plaintiff,  Deortit  t.  WU 
ttanuor^  652. 
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IBb  Ihukpbhdxrt  CoToriim^  Oorbidibatxon.— In  Independent  ooyenanti^ 
the  redprooel  coreiuaiti  thenuelYee,  and  not  their  perfonnenoe,  is  the 
oQuideniftiiii.    Ptte  y.  7%onuu^  74L 

IflL  OomnuGfiB,  Rbibaiht  of  TttADi.— An  agreement  to  reitrtin  a  parijf 
from  pnxming  hie  trade  in  any  part  of  the  conntry,  it  void,  as  against 
paUio  poli<7;  bat  it  seems  that  a  oontraot  founded  on  a  Talnable  consid- 
^M^tion  not  to  cany  on  business  in  a  partioiilar  plaoeorpartioolar  soction 
d  the  conntiy,  leaving  open  the  major  portion  of  the  ooontry  for  the 
eaxxying  on  of  the  business,  is  not  liable  to  the  ssme  objection.    Id. 


OOVTBIBUTIGS. 

1.  OLADf  lOB.— One  who  has  paid  a  judgment  recovered  agdnst  him  for  an 
entirs  demand  for  which  another,  not  a  party  to  that  snit^  was  jointly 
liable  with  him,  cannot  maintain  an  action  against  him  for  contribntion. 
Mwrra^r.Bogertf46llL 

%  Basnov. — ^Puehasesataisheriirsssleof  several  parcels  of  land  must  con* 
tribute  to  the  redemption  of  a  prior  mortgage  of  the  wholes  in  proportioQ 
to  tha  actual  reUtire  values  at  the  time  of  sale^  in  preference  to  the  prices 
at  which  th^  were  sokL    Cheembnmgh  ▼.  MiUard,  494. 

X  OofliBZBimoH.—- Where  land  is  chaxged  with  a  burden,  each  part  should 
bear  its  just  proportion,  and  equity  will  not  permit  the  creditor,  hj  any 
sasiflWfflflnt  or  othor  act,  to  deprive  co-debtors  or  owners  of  the  land  ol 
Hirir li^t of  oonteibutian sgainst  each  other.    Assmist.  Cooper^  4M. 

OOBPOBATION& 

1.  FoiwaB  ov  OffiuiBS  to  Bod, — ^A  banking  company  OKgaoind  under  the 
same  name  as  that  of  a  former  one,  appointed  the  ssme  prerident  and 
easihier,  end  leoetved  and  imued  the  notes  of  the  former  company,  the 
oflloers  frequently  declaring  that  there  was  no  difference  between  these 
notes  snd  those  of  the  new  company.  It  was  held  that  the  new  company 
did  not  thereby  become  liable  for  the  notes  of  the  former  company.  Wy* 
HUM  ▼.  ffaUowttt  Bank^  194. 

%  Onrmacr  or— Uflaoa.— <3orporations  may,  by  a  course  of  usages  render 
tiMBMelvea  liable  upon  contracts  executed  in  a  difSBrent  mode  from  that 
aatfaoriaed  by  their  charters.    BvOOey  r.  Deri^y  FMmg  Co.,  ^h 

&  SuBSUBiFTioy,  ▲  PnoxiBBQBT  KoiB.— A  Subscription  by  which  one  agrees 
to  pay  to  a  corporation  a  certain  sum  for  eveiy  share  of  stock  set  opposite 
his  name,  in  such  manner  and  proportion,  and  at  such  time  snd  place  as 
shall  be  determined  by  the  trustees  of  the  company,  is  a  pronusaory  note 
within  the  statute^  although  the  word  "bearer,**  or  "order, "is  not  used, 
and  no  oonrideration  need  be  averred  in  the  dedlaration.  Dutehesa  Cot' 
tan  Mfy*  ▼•  IXivif,  469. 

A,  TiTBHnKX  GoBPORAXioir'8  LiABiLnT  TO  RiFATB.— Where  a  turnpike  cor- 
poration was  indicted  for  not  keeping  a  bridge  in  repair  on  the  line  of 
their  road,  but  on  an  unfinished  part  thereof,  it  was  held  that  the  corpo- 
nition  was  not  liable,  as  their  charter  provided  that  their  power  should 
eease  and  be  of  no  e£Ebetk  80  far  as  related  to  the  unfinished  part  8MU 
▼.  MvnU  T.  Co.,  579. 

Ak.  Dao.  YoL.  Til— 48 
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OGVENANTa  IK  DESD& 

L  Bbmaoh  oy  OorairAirT  of  Qum  EyjoTimiT.— The  noofnrj  of  dMMgw  « 
an  aetum  of  tratpaai  guore  c^otMvm  /regit,  agiUDit  one  iHio  has  cnUrtd 
Qoder  a  deed  oontainrng  a  ooyenant  for  quiet  enjoyment,  will  oomtitiite 
a  breach  of  saoh  coyenant.     WiUiami  ▼.  Shaw,  706. 

%  BvzDXiroB  ov  Evionoir. — ^The  judgment  in  snch  action  is  evidence  to  ahow 
the  eviotion,  bnt  ia  not  oondoiiYe  againat  the  wanaiitor  aa  to  the  title  of 
theland. 

GBDONALLAW. 

L  FmjUBT— SufVJUUffcr  of  iHDionaDiT. — ^In  an  indiotmant  for  pgrjuiy  it 
ii  not  neoeBMry  that  it  ■hoold  appear  whether  the  witne«  waaaobponaed 
or  whether  he  attended  volmituily,  or  that  the  fidae  teetimoey  waa  gJTea 
in  anawer  to  a  apecifio  inteirogatory.    CamnumweaUk  v.  Knin^  72L 

&  Sams— ALuaoaxiOH  ov  Jubibdiotion.— It  is  anffioient  to  alkg^  in  aodh  aa 
indictment^  that  the  perjnry  waa  committed  in  the  trial  of  an  iane  duly 
Joined,  without  an  expreaa  aU^gation  that  the  caoae  of  action  waa  withm 
the  joriadiotion  of  the  coort    IcL 

X  Sams— MAmuAUTT  ov  EvmmoJL— It  ia  neoeaaaxy  that  tiie  indictment 
ahonld  ayer  that  the  facta  reapeeting  which  the  teatimony  waa  ghren,: 
were  material;  or  aoch  materiality  mnat  dearly  appear  firam  the  other 
facta  aet  forth  in  the  indictment.    ItL 

^  MuBikBB  TO  Aiyvna  Suiozdb. — ^If  one  commit  aoicide  npon  the  advice  d 
another,  the  adviaer  ia  gulty  of  morder  aa  a  pondpaL  Cpimcmcaaltt  t. 
Bawm,  15L 

IL  No  liABonnr  bt  Findie.— The  btmajide  finder  of  a  loat  artida^  aa  atnwk 
loat  from  a  atage-coach  and  f oond  on  the  hj^way,  ianotgnilty  of  laraaay 
hj  any  aabaequcnt  act  in  accreting  or  appropriating  to  hie  own  nae  the 
article  found.    PeopU  ▼.  Ander^tm,  462. 

g.  KiHAJUTino  Obscbnb  Piotubb.— The  ezhibitian  of  an  ofaaoane  pictoxe  ia 
an  offenae  t>ending  to  the  corruption  of  morala,  and  ia  indictable  at  ecm* 
mon  law.    OommcmimaUh  v.  SharpU&B,  682. 

7»  Idxk— FoBK  ov  iNBicnanr.— An  indictment  for  audi  an  dteae  need  not 
charge  that  the  ezhibitiQn  waa  puUic;  it  will  be  auffidant  to  atate  that 
the  picture  waa  ahown  toanndry  peraooa  for  money.  Nor  ia  itneoeaaaxy 
that  the  picture  be  minutdy  deacribed;  it  will  be  auffidant  if  the  deaorip* 
tion  will  enable  the  jury  to  identity  the  picture  with  that  prodnoed  in 
evidence.    Id, 

8b  Idxk— Tbb  Owdibb  not  ▲  NmaANCi.— The  indictment  need  not  lay  the 
honae  in  which  the  picture  waa  exhibited  to  be  a  nniaanoe^  aa  the  oflaaae 
ia  not  a  nniaance^  but  one  tending  to  the  corruption  of  morala.    JUL 

See  IxvAXOT,  7. 

CUBTBSY. 

ImsuBT  TO  TmAiTT  BT.-<-A  tenant  by  the  cnrteay  ia  entitled  to  intaraai  for 
life  on  the  proceeda  of  laada  deviaed  to  hie  wife  and  add  after  bar  Jeath 
by  the  ezecutora  of  the  daviaor  under  a  direction  in  thewilL  XHauMwl 
T.  J>um§eomb,  fiOl 
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DABCAGBS. 

L  FkAUD  Iff  Saul^Ib  an  tf/oAaao,  for  falaely  and  fnuidnlentlj  nn)f<<iiin1iiim 
thsk  m  oertain  privilege  ynm  annexed  to  lands  iold  hj  the  AMfanAmsn,^  to 
the  plaintiff,  it  leeniB  that  the  measure  of  damages  is  the  differenoe  be-, 
tween  the  valne  of  the  land  conveyed  and  the  amount  the  pl^m^ir  was 
indnoed  to  pay  bj  the  fraadnlent  representations.  Monell  v.  Coldenf  990. 

1^  AOAOVST  CaMMOv  Carbieb. — ^In  an  action  for  the  breach  of  a  contract  to 
transport  goods  to  a  oertain  place,  the  measure  of  damages  is  the  differ- 
ence between  the  value  of  the  goods  at  the  place  from  which  they  were 
to  be  transported,  and  the  value  of  the  same  at  the  place  to  which  tb^ 
were  to  have  been  canied.    Bracket  v.  MeNair,  447. 

ti  TBBSPAa& — ^In  actions  of  trespass,  the  damages  are  not  always  to  be 
measuzed  by  the  actual  cost  of  the  thing  injured  or  destroyed.  The 
wbde  loss  sustained  is  to  be  taken  into  view,  and  this  depends  upon  its 
uses,  its  profits,  the  particular  season  or  time,  or  oooasian  of  the  injoiy 
dons^  and  the  bensfits  or  advantages  lost  thereby.    Poti  v.  ITimhi,  670i 

DSED& 

L  Ubdxb  DuitPCT  A  deed  obtained  by  duress  may  be  avoi^  hj  the 
entry  of  the  grantor  or  his  hein  within  twenty  years.     Woroealer  v. 

t»  OoNVSTAKOB  IN  Ck>K8ii>uuno»  oiT  Natubal  AmonoH.— Where  a  con- 
v^yaace  was  made  to  a  child  in  consideration  of  natural  affection,  with- 
out a  fraudulent  intent^  when  the  grantor  was  unembanassed,  the  gift 
ooDStitnting  but  a  small  portion  of  his  estate,  and  the  provision  bdng 
reasonabln^  it  waa  held  that  such  conveyance  was  valid  against  a  creditor 
at  the  time  of  the  conveyance.    Salmon  v.  BmneU^  237. 

a  AoRMMKBiT  lOB. — An  agreement  to  execute  and  deliver  a  deed  for  land 
is  satisfied  by  executing  a  deed  without  warranty  or  personal  covenants. 
Van  NeB9  v.  Seheneetady^  89a 

tfto  Deutset. — ^A  deed  may  be  effectually  delivered  by  words^  or  acts  with- 
out words;  and  the  ddivery  may  be  either  to  the  grantee  or  to  a  third 
person,  without  any  special  authority,  for  the  use  of  the  grantee.  Fisr- 
pkmek  v.  Sterry,  949. 

tk  Mabbzaob  a  Valuabxji  Cohbtpbratioh. — ^MaRJage  is  a  valid  considera- 
tion; and  if  the  grantee  of  a  voluntary  deed  gains  credit  by  the  convey- 
anoe,  and  a  person  is  thereby  induced  to  many,  such  conveyance  upon 
the  marriage  ceases  to  be  viduntary,  and  becomes  good  against  a  subse- 
quent bonajide  purchaser  for  a  valuable  consideration.  And  it  maksa  nc 
difference  whether  any  particular  marriage  waa  in  contemplation  at  the 
time  of  the  voluntary  settlement^  or  that  the  grantee  married  without 
without  the  consent  of  her  father,  the  grantor.    Id, 

9.  Dblzvebt  ov  Died. — ^When  one  executed  a  deed,  in  consideration  d 
love  and  affection,  to  two  of  his  sons,  snd  delivered  the  same  to  a  third 
penon,  to  be  by  him  delivered  to  the  grantees,  in  case  the  grantor  should 
die  intestate;  and  the  deed  was  delivered  to  the  grantees,  the  grantor 
havingdied  intestate,  it  was  held  that  the  deed  was  valid  and  took  effect 
from  the  first  delivery.    Rugglu  v.  Xatosofi*  976. 
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7.  PM»TomfAy<a  of  Cohtbaot  ''to  amT  Bbd.— Wbiwe 

''togiTeadaedof  oartainpremiMii  oontrMted  to  be  sold,  tfaeoorviaBl 
IS  fnlfillad  byeizBoating  a  oonveyainoe  of  tho  property  without  wimnlj, 
or  pezaoDal  oorenaiitik    Kekkam  v.  Sverttom^  884. 

S.  OoTsiAOT  TO  OovYXT.— A  ooveoaat  to  give  a  "lawfol  deed  of  eoBvey- 
anoe,**  meeiia  a  deed  oonveyiog  a  lawful  or  good  title.  DaorA  v.  WU* 
Uamton^  662. 

9L  OnmETAHca  bt  Anoiorxr.— Where  an  attorney  in  fMt  oooivejs  land 
in  hie  own  name^  without  releranoe  to  the  power  given  him,  or  to  hia 
prindpal,  nothing  pawna  by  the  deed.    8coU  v.  MeAlpim,  708. 

lOl  Fboot  of  Bziodtiok. — ^If  the  aabeozihing  witnen  cannot  reooUeot  hia 
attcitation,  but  reoQgniaea  hie  handwritiiig^  and  dedarea  it  waa  hia  pno- 
tioe  never  to  attest  withoat  hearing  the  aoknowlodgment  of  thopartieB^ 
this  ia  evidenoe  to  be  left  to  the  jnzy  aa  to  the  erecqtifln  of  the  deed. 
AUm  y.  TrkMe,  726^ 

DEFRAfiAKOBa. 

OmuwcEUOi'iOH  OF  DnnaaAHGi.— One  agieemeot  may  qpanfte  aa  adafaaaaaea 
of  another,  bat  whether  a  aeoond  agreement  ahoold  opanfte  to  deint  a 
locmer  one,  ia  matter  ol  law  depending  upon  the  imnatmaliun  of  tiia 
fnatmrnentitaelf;  and  a  plea  founded  upon  a  pawl  afimiettt  that  it 
aa  intended  ia  inaofficiept    P£fo  v.  2!loaiai^  741. 


DIVOBC& 
8aa  Hunaim  amd  Wtn^  % 

DOWER. 

L  bo>A0riirLai7OF.--Apeonniaryl«gM7tothotoatBftoc^awi2awiIlaolbe 
held  to  be  in  lieu  of  dower,  unless  it  is  so  ezprasaed  in  the  will,  ormkaa 
the  testator's  intention  that  it  should  be  so  oonaidered  ean  be  dedooed 
from  the  terma  of  the  will  by  dear  and  manifest  implfcatinB,  ao  that 
the  allowanoe  of  dower  would,  in  e£fool^  defeat  or  diatorbthe  w3L  Adtii 
r.Admi,  58a 

%  IiaDL— When  a  testator  gave  his  wife^  in  addition  to  the  neeesssiy  hoose- 
hold  goods,  a  legacy  of  five  hundred  dollare,  'to  be  left  in  the  handa  of 
hia  ezacutors,  to  be  paid  to  her  for  her  support,  at  any  time^  or  at  all 
timea,  as  her  need  might  require,"  and,  after  bequeathing  sundry  legadea 
to  other  persons,  directed  his  executors  to  sell  the  real  estate^  eta,  and 
to  pay  the  money,  as  they  might  think  proper,  to  the  Iqgateea,  the  wife's 
legacy,  which  waa  inferior  in  valne  to  the  dower,  and  iHiioh  waa  in  £mI 
paid  out  of  the  proceeda  of  the  real  estate^  waa  held  not  to  be  in  Uen  ol 
dower.    Id% 

tt  AooiFTAHOB  OF  Lmaot.— Aooeptauoe  by  a  widow  of  a  Uga^  gjvaninliai 
of  dower,  doeanotbarherri^to(eleotion»  iailoaBBUidawilkfDlllEBO«l> 
edga  of  tiM  oonsequenceSk    /d. 

DUBESS. 
SeeDiEDa^  L 
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EASEMENTa 

1.  IdOBf  AHD  AZB  IiiPLiB>.^Where  the  ownerof  land*  withahouaetlMrMa, 
•old  the  hooM  without  any  ezoeption,  or  any  roeenraticii  of  a  right  te 
boild  on  the  adjoining  ground,  or  to  ohetmct  the  lights  in  the  house 
whioh  he  sold,  he  oannot  afterwards  stop  those  lights  by  building  on  th^ 
adjoining  land,  nor  can  he  oonvey  this  right  to  another;  and  if  either  the 
grantor  or  his  assigns  build  upon  the  adjoining  ground,  so  as  materially 
to  Impair  the  hflnefioial  enjoyment  of  the  house  sold,  he  will  be  liable  tc 
the  grantee  in  an  action,  as  for  a  nuisance,  without  any  reference  to  the 
time  such  easement  was  enjoyed.    Story  ▼.  Ocftn,  46. 

IL  LanBAL  Sorobt. — ^Where  one  built  a  house  on  his  own  land,  within  two 
feet  of  the  boundary  line,  and  ten  years  after  the  owner  of  the  land 
adjoining,  dug  so  deep  into  his  own  land  as  to  endanger  the  house,  and 
the  owner  of  the  house,  on  that  account,  left  it  and  took  it  down,  it  was 
held  that  the  latter  could  not  recover  for  injuries  done  to  the  buildings 
but  was  entitled  to  damages  arising  from  the  fall  of  the  soil  into  the  pit 
so  dug.     ThurtUm  ▼.  Hcuicock^  57. 

3»  AvozxNT  Mill. — One  owning  an  ancient  mill  may  lawfully  go  upon  the 
land  of  another  to  remote  an  obstruction,  erected  across  the  stream  for 
the  purpose  of  irrigation,  which  prevents  the  mill  from  working.  CMwm 
y.  Skhards^  160. 

4.  ElOBT  BT  Pbescbiftiok. — ^No  period  short  of  twenty  years  is  sufficient  to 
raise  the  presumption  of  a  grant  to  an  easement;  and  to  establish  a  pre- 
sariptive  right,  tiiere  must  be  an  uninterrupted  adverse  enjoyment  under 
a  claim  of  ri^t.    GayeUy  ▼.  Bethune,  188. 

&  Wat  bt  Ezfbsss  Gbakt. — ^A  grant  of  land,  with  '*all  the  privileges  and 
appurtenances  thereto  belonging,'*  will  not  give  an  easement  not  already 
existing.    Id. 

C  Wat  bt  NscEasiTT. — A  way  of  necessity  exists  only  when  there  is  no 
other  outlet  to  a  pubUc  highway.    Id. 

%  Bight  ov  Wat. — ^Where  land  is  granted  with  a  right  of  way,  that  right  is 
appurtenant  to  every  part  of  the  land  thereafter  granted,  no  matter  how 
smalL     WaUcm  v.  JSiorea,  617. 

EJECTMENT. 

VhUXTOU^B  TiTLB  Failzbo  AS  TO  Pabt.— In  an  action  of  ejectment,  where 
the  plaintiff  claima  under  demises  from  two  different  lessors  for  moieties 
of  the  premises,  if  the  title  under  one  of  the  lessors  is  not  made  oui^  yel 
the  pl*^*»fr  may  recover  according  to  the  title  proved  in  the  other  lea- 
■or.    AUm  v.  Trimble,  726. 

EMINEKT  DOMAIN. 

L  TAxnro  Pbtvatb  Pbofebtt  vob  Public  Usb. — ^The  legiBlature  has  no 
power  to  take  private  property  for  public  uses,  without  providing  for  pre* 
vious  compensation  to  the  owner.     Oardn/er  v.  Newburgh^  526. 

%  Same — ^Divebtino  Wateb  to  Town. — ^Where  a  statute  authorized  the 
trustees  of  a  town  to  enter  upon  the  lands  of  an  adjoining  proprietor,  and 
take  water  by  conduits  from  a  spring  thereon,  upon  miJdng  compensa- 
tion to  such  proprietor,  but  omitted  to  provide  for  compensation  to  the 
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owners  of  adjaoent  UadB  through  which  the  etraem  xmot  whidi 
thereby  diTerted,  the  .court  granted  an  injnnctioQ  agMiiit  the  diTeorioD 
of  each  itream,  until  compeniation  should  be  made  to  the  ownen  of  soeb 
adjacent  lands.    Id, 

%  Sz^TUTBs  Takdto  Pbivati  PBOFXBT7.^-Aots  attthoriaing  invasioiia  of  th» 
rights  of  property  for  private  oonyenienoe  or  profit  mast  be  strioUy  eo» 
stroed.    Belknap  v.  Belknap,  548w 

4b  Same. — Under  a  statate  aathorizing  the  owners  of  swamp  or  bog  meadow 
land  to  drain  the  same,  and,  if  necessary,  upon  making  compensation  a* 
therein  provided,  to  "continae**  their  ditches  throagh  "lands  adjoin- 
ing,** the  proprietors  of  a  tract  of  such  land  opened  a  ditch  for  the  drain* 
age  of  the  same  into  a  certain  lake;  and  in  order  to  lower  the  water  uk 
the  lake  so  as  to  increase  the  fall,  undertook  to  deepen  the  ontlai  at  the 
other  side  of  the  lake,  a  mile  distant,  to  the  great  detriment  of  mill- 
owners  and  other  property  holders  along  the  line  of  each  ontleilb  Ik 
held  that  this  was  not  within  the  authority  of  the  aot     Id, 

EQUITY. 
1.  GBonND  OF  BxLZXF. — ^A  court  of  equity  will  not  interfere  where  the 

nary  rules  of  law  afford  complete  and  adequate  relief;  for  the  objeet  of 
equity  is  to  supply  the  deficiencies  of  the  law.  Therefore,  where  a  per- 
son 1ms  a  right  to  a  ferry,  and  another  sets  up  a  free  ferry  adjacent^ 
whereby  the  owner  of  the  feny  loses  his  profits,  an  injunction  will  not 
be  granted  against  the  free  ferry,  because  a  court  of  law  may  place  the 
owner  of  the  ferry  in  statu  quo.     Long  v.  Merrillf  700. 

S.  Ikjunotion  Dknixd. — Where  a  defendant  might  have  availed  >"'»««*if  ol 
a  remedy  at  law,  equity  will  not  sustain  a  bill  for  an  injunctioii  on  the 
ground  of  an  omission  to  prove  a  material  fact  in  consequence  of  ervoDeooa 
advice  by  counseL     Fentreaa  v.  Jiobins,  704. 

Sb  PuBCHASB  FOB  VALUABLE  CoMSiDKRATioN.  ^Equity,  following  the  law, 
will  not  compel  a  purchaser  for  a  valuable  consideration  without  notion 
to  give  up  any  legal  advantage  he  has  over  his  adversary,  nor  compel  a 
disooveiy  of  title,  or  title  deeds  or  boundaries,  nor  to  surrender  title 
deeds,  nor  suffer  testimony  to  be  perpetuated  against  him.  But  where 
there  is  no  more  required  than  what  a  court  of  law  would  compel  him  te 
perform,  equity  will  not  protect  him,  and  will  not  allow  him  to  with-- 
hold  the  property  of  another.    Jotus  v.  ZoUkqjfer,  708. 

4b  Pbioritt  of  Lxoal  Title.— When  a  bill  is  filed  by  one  having  the  legal 
title,  but  under  such  circumstances  that  he  cannot  obtain  complete 
redress  at  law,  it  is  no  defense  for  the  purchaser  to  plead  that  he  po^ 
chased  for  a  valuable  consideration  without  notice.  This  will  only  pro- 
tect an  innocent  purchaser  after  he  has  got  the  legal  title.     Id. 

fib  PBiOBnr  of  Equitibs. — ^A  junior  equity  can  in  no  case  prevail  over  an 
older  one,  except  where  it  has  also  the  legal  title;  the  role  beiog  thai 
where  there  is  equal  equity  on  both  sides  tiie  law  shall  prevafl.    Id, 

See  Mistake,  1,  2,  3b 

ESCROWS. 
1.  Note  as. — ^In  an  action  upon  a  promissory  note  to  which  nom-auumptii  it 
pleaded,  the  plaintiff  may  show  by  parol  that  it  was  deUveied  as  an  ea* 
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cNfw,  and  wluii  theooaditions  werenpoa  wliidh  it  mm  to  take  efliwt,  lad 
that  tfaare  hM  been  fall  perfonnaiioe  <m  hit  part,  and  nan-perfoniiaiioeby 
tha defendant^  ev«&  thoag^saoh  cooditiopa  ineliida  a  parol agreanMot  fgr 
thaaaleoflaada.    Coudk  v.  if edber,  274. 

t.  Wbxh  takbb  BivKn!. — ^An  eacrow  takaa  affeet  initantly  upon  tha  par- 
lonnanoa  of  the  condition  without  any  formal  dativary  ovai  fay  tha  da- 
poaitary.    Id, 

ESTOPPEL. 

L  BroppiIi. — ^A  peraon  antering  into  a  oontraot  with  a  oorpoimtion,  nndar 
ita  oorpoimta  name,  cannot  object  that  it  had  not  been  duly  incorporated. 
Ihaeheia  Cotton  Ufg.  v.  Davis^  46a 

S.  SuBSBQinBiiTLT  AoQUiBiD  TnuL— When  one  aella  and  oonveyi  landa  to 
which  he  Ims  no  titles  bat  afterwarda  aoqnirea  title,  hia  heirs  will  be 
eetopped  to  deny  the  title  in  the  grantee.    Mc  WUUaime  ▼.  NUbyt  654. 

Sb  Idbl — ^Where  land  is  conveyed  with  certain  reatrictiona  on  the  power  of 
alienationa,  and  the  grantee  aliena  in  violation  thereof,  bat  by  aabee* 
qnenteventa,  aooh  restriotiona  are  at  an  end,  hii  heiia  are  eetopped  from 
contaating  the  validity  of  the  conveyance.    Id, 

See  JoQiT  TiNAVcr. 

EVIDENCE^ 

1.  To  Vabt  Dud. — ^A  deed,  abaolate  on  ita  face,  oanaot  be  avoided  or  oon- 
troQad  fay  parol  proof  of  osary,  or  of  any  condition  or  troat  not  expreaMd 
in  aaeh  deed.    FUnt  v.  Sheldon,  162. 

%  Pabol  Dtclabatiovs  AnnsonNO  Tttlb— Upon  a  trial  of  the  right  to  real 
property,  the  verbal  deoUrationa  of  a  party  respecting  hia  title,  which 
have  not  been  acted  upon,  are  not  adnusaible  as  evidence.  Barnard  v. 
Pope,  225. 

Sb  Bmasbjly  vfoxt  QuBsnoK  OF  PxDiOBEB. — Hearsay  evidence,  proving  rela- 
tionahip^  to  be  admissible,  most  come  from  a  deceased  member  of  the 
fiunily,  and  be  free  from  the  preaamption  of  interest  or  bias,  and  the  name 
of  the  peraon  making  the  declarations  most  be  given  by  the  witness. 
Chapman  v.  Chapman,  277. 

4b  Idbc — ^A  declaration  of  a  deceased  member  of  a  family  that  a  person 
iAmsminQ  u  inheritance  was  an  ''heir"  or  "relative''  of  the  anoeator,  ia 
not  admissible  to  prove  aach  inheritance.  The  partioalar  relationship 
moat  be  atated,  so  that  the  coart  may  know  wheUier  the  person  waa  an 
heir  or  not.    Id, 

fL  Dbed  m  EvDiKNOB. — A  deed  prodaoed  at  a  trial,  parsoant  to  notice  from 
the  oppoaite  party,  iBpHma/aeie  to  be  taken  aa  daly  execated,  and  may 
be  read  in  evidence  withoat  proof  of  its  ezecation.  Setts  v.  Badger, 
S09. 

S.  QuxBRONS  WiTNxas  NBED  KOT  ANSWER. — A  witness  either  on  the  voir 
dire  or  on  cross-examination  is  not  boand  to  answer  any  question  which 
woold  sabjeet  him  to  ponishment,  or  render  him  infamoos  or  diBgraced. 
People  V.  Herrick,  364. 

t»  Rbooud  of  CoirviorioN  of  Witness. — ^The  party  who  would  take  advan^ 
taga  of  the  exception  that  a  witneas  haa  been  convicted  of  crimen  faiei 
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must  hvn  a  oopy  of  the  nootd  of  oounotion  tmdj  to  pradaes  in 
Id. 


S.  JuDOKSBrr  aoaihst  Vsnni  BvnnirGB.  — In  an  aotton  on  tho  omm  fat 
iUaely  affirming  a  chattel  sold  to  haye  been  the  laopeiijf  of  the  vendor. 
the  vendee  may  give  in  eyidenoe  against  the  vendor,  a  jodgmeiit  ob- 
tained by  the  rightful  owner  for  the  reoovery  of  the  chattel  in  an  actioo 
against  the  vendee,  the  allegation  that  the  vendor  was  present  as  a  wit- 
ness at  saoh  action  being  tantamonnt  to  an  allegation  of  notioe  to  the 
vendor  of  the  pendency  of  the  suit    Bamep  v.  Ikwey,  372. 

gt  To  ExFLAnr  Will.— Parol  evidence  can  be  admitted  to  control  the  tesms 
of  a  will  only  in  two  cases,  namely,  to  explain  a  latent  ambigiii^.  and 
to  rebat  a  resulting  trost    Mann  v.  Mount  416b 

Id  To  Show  Object  of  Assiomfxirr. — ^Where  an  asBignment»  absolnte  ca 
its  foce,  is  admitted  to  have  been  made  as  a  general  seoority,  it  may  be 
shown  by  parol  to  have  been  intended  to  aecnre  specific  debta  JToeet  v. 
Murgairoydf  478. 

IL  To  Yabt  WRimro. — ^In  equity,  as  well  as  law,  parol  evidence  is  inad* 
missible  to  contradict  or  substantially  to  vary  the  import  of  a  written 
agreement  where  no  fraud,  mistake  or  surprise  in  its  execution  is  alleged. 
Steoena  v.  Cooper^  499L 

ISL  Ck>vxirAiiT  Omittedu — ^Parol  evidence  may  be  offered  by  a  lessee  show- 
ing that  at  the  time  a  written  lease  was  executed,  the  lessor  agreed  te 
perform  and  insert  a  certain  covenant^  which  was  omitted  in  the  leaee. 
Cfkritt  V.  D^enJbach^  621 

Ub  Fraud  Ain>  Mistake. — ^It  is  well  settled  that  parol  evidence  is  admis- 
sible in  cases  of  fraud,  and  of  plain  mistake  in  drawing  a  wiitiog.    Id, 

14b  Orantob*s  DacLABAiioira. — ^Where  executors  were  empowered  by  a  will 
to  sell  certain  lands,  and  one  of  them  entered  into  articles  of  sgreement 
with  the  plaintiff  to  sell  the  lands  to  him,  evidence  of  the  dedaratioDS 
of  the  acting  executors,  prior  and  subsequent  to  plaintifPs  entry  under 
the  articles,  is  admissible  to  establish  the  title  in  him.  Taylor  v.  Adamt^ 
66S. 

USL  Okahtcee'b  Dbclabatiohbl— The  deoUrations  of  the  grantee  at  the  time 
of  taking  possession,  are  not  admissible  in  his  own  favor.    /dL 

16.  QuKnoKS  WmfEBS  must  Akswxb.— A  witness,  upon  an  issue  between 
other  parties,  and  in  which  he  has  no  interest,  is  bound  to  answer  qaes- 
tions  touching  the  issue  in  that  cause,  although  the  answer  thereto  nia> 
.expose  him  to  a  civil  action.     Tanqf  v.  Kemp^  673. 

See  Bkedb,  10;  Fhauduloit  OoHvxrAnan^  L 

EXEcunoNa 

1.  Lett  vpov  Jonrr  Estate. — ^An  execution  agsinst  one  holdiog  lands  in 
joint-tenancy  or  tenancy  in  oonmion,  cannot  be  levied  upon  pert  of  aodi 
lands  by  metes  and  bounds.    BarileU  v.  Harlaw^  76.  • 

IL  Against  Tenakt  nr  Common. — ^An  execution  against  one  tsnant  in  oom« 
mon  cannot  be  levied  by  metes  and  bounds  on  a  part  of  the  )and  held  in 
nrwninnn^  bat  must  be  extended  over  the  whole  tracts  and  such  undivided 
proportion  taken  as  will  satisfy  the  debt.    SUirr  v.  XeoeiM;  268L 
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X  Sm— Lett  vtos  Dnmxcfr  TKA0n.^Wheii  a  debtor  holds  m  ttnint  la 
oommoii  in  two  diitinct  traota,  by  difimnt  titlM^  hii  ereditor  eaimot 
spread  bis  exeontioii  orer  both  tracts  and  take  a  part  of  the  debtor^B  in- 
tnest  in  eaoh,  bat  must  take  his  whole  interest  in  one  before  resorting 
totheotheCi    Id. 

4b  Ko  iKraAcmaniT  ov  Sona  Facias  CkMLLAxnALLT.— A  scire  j'aeku  to 
lefive  a  judgment,  inegolarly  iasaed,  or  an  ezeention  issned  after  the 
statntoiy  time^  without  Mcim/aciaa,  is  voidable  only,  and  cannot  be 
called  in  qnestion  in  a  collateral  action,  so  as  to  defeat  the  title  of  a  pur- 
chaser under  the  execution.    Jaekaon  ▼•  Delancy,  403L 

9k  FftxoBiTT. — ^Where  several  executions  in  favor  of  different  pWiwfSffW  im^ 
sgaanst  the  ssme  defendant^  have  been  placed  in  the  hands  of  a  sheri£^ 
it  is  his  duty  to  satisfy  that  exeontion  which  was  first  received.  Taik 
Y.  Harris,  7S2, 

9k  ljaa§ — ^Lun. — ^Bnt  a  former  exeontion  not  levied,  and  retomed,  does  not 
oraate  a  lien,  to  the  exdnsion  of  a  second  judgment-creditor;  who  da- 
liven  bis  execution  to  the  sheri£^  in  idiose  hands  there  waa  no  other 
exeontion  against  the  debtor.    Id, 

EXECUTOBS  AND  ADMINISTBATOBa 

L  Ghabosabli  with  Ihtkbbt. — ^Where  executors  are  n^gUgmt  in  not  pay- 
ing over  moneys  of  the  estate^  or  in  not  investing  the  samsb  they  are 
dhazgeabLe  with  intenst  thereon.    JhMscomb  v.  Dtmscomh,  COl 

IL  BsABOHABLi  TiMB  JOB  LffVBTKiNT.— In  most  csscs  six  mooths  will  be 
a  reasonable  time  to  allow  executors  to  make  investment  of  the  trust 
funds  before  charging  them  with  interest    /dL 

H  Goers  AaAnmr. — ^Executors  will  not  be  compelled  to  pay  oosts  for  litigrt- 
ing  a  demand  of  the  devisees  for  interest  on  trust  funds;  where  the  de- 
mand includes  more  than  the  devisees  are  entitled  to  receive.    /dL 

4b  OoMPOUirD  Ihtkbbt  aoaihst  AmmnBiBATOB.— An  administrator  iHia 
converts  the  trust  moneys  to  his  own  use,  or  employs  them  in  his  busi- 
ness without  accounting  for  the  profits,  is  ohaigeable  with  oompoond 
interest    Shi^dks  v.  Stewart,  607. 

i.  Burr  BT  BzBOUTOB— Fbobatb  or  Will. — ^In  a  suit  by  an  executor,  pro- 
bate of  the  testator's  will,  taken  out  at  any  time  before  the  hearing  is 
sufficient  to  support  the  plaintiff's  demand,  no  objection  having  been 
made  by  pleading     Osgood  v.  FranlUn,  513. 

••  FdWBB^-SnBVivoBSHip. — ^A  power  given  by  a  will  to  the  executors  to  sell 
real  estate  survives  if  it  be  coupled  with  a  legal  or  equitable  interest  in 
the  estate  or  with  a  trust;  the  execution  of  which  depends  upon  the 
saleu    Id. 

7.  LiABHiiTT  OF. — An  executor  is  liable  only  for  the  amount  actually  r»- 
'  eeived  upon  a  sale  of  property  of  the  estate;  unices  he  has  been  guilty  ol 
very  groes  negligenoe,  or  of  willful  default.    Id. 

f.  Pbbsokal  Liabilitt  of.— An  execntorwho  promises  to  pay  a  debt  of  his 
testator,  and  has  assets  at  the  time  of  the  promiM;  is  personally  liablsb 
SleighUr  v.  Harrington,  710. 
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nBOUTOEY  DBVISHL 
Bee  Wills,  8. 

FAGTOBS. 
8m  Biofpaob  IK  TBAxaiiv»& 

FrSli  KitY» 
Bee  TsisPikflBk  2l 

FIXTURES. 

WooLKSABDisa  liAOHiirM  HOT. — ^Machinoi  in  a  faotory  lor  oiidiiig  ww^ 
fhoogh  they  oaimot  bo  remoYed  withoat  being  taken  to  pieoei^  are  nok 
fixtnxei,  and  are  liable  to  attachment  as  the  property  of  the  mort^igar 
ol  the  building  and  apportenanoea  who  remaina  in  poaaeawon.    OdU  t. 

FRAUD. 

L  Ik  Salb  OT  Lakds. — ^An  action  on  the  oaae  for  a  deceit  liea  for  iraadiilflBliy 
Belling  land  which  haa  no  exiatenoe,  though  there  are  ooTenanta  in  tl» 
deed,  which  the  plaintiff  may  diaregard.     WardeU  y.  Fotdkk,  dSS, 

L  FRavDUUDrr  Rxpbbsektaxiok  in  Sale. — ^Where  a  perKm  waa  indaced  fta 
porohaae  land  npon  the  falae  and  fraadnlent  repreaentafcion,  that  a  car- 
tain  privilege  waa  annexed  thereto,  bat  which  ia  not  indnded  in  tiie 
deed,  he  may  maintain  an  action  on  thecaaeagMnattfaegnntor.  JfeaaB 
Y.Ooldm,  89a 

FRAX7DULENT  CONVEYAKCBS. 

L  Obaktob'b  I>aciJJUiiOK8.~Where  a  conTeyance  ia  daimed  to  hare  bean 
made  in  fraud  of  creditora,  the  declarationa  of  the  grantor  prior  to  the 
oonveyanoe,  with  reapeot  to  hia  financial  embarraaamenta,  are  admiaaibla 
aa  evidence  of  a  frandnlent  intent  on  hia  part.    Bridge  v.  BoffiuUm^  200. 

IL  Vaudatiko  Voidablb  Ck>»TErAKO& — A  conveyance,  voidable  on  aooooni 
of  frand  or  covin,  may  be  made  valid  and  effiBotoal  by  matter  esiNMiycHlsi 
VtrpUmh  t.  Skarry.  ZiA, 

GENBRAL  AVERAOB. 

L  VoLUKTABT  St&akdiko.— Where  a  vcaael  ia  voluntarily  mn  aabore  with 
the  intent  to  preaerve  the  ahip  and  cargo  aa  far  aa  poeaable^  and  the  veaaal 
ia  in  conaeqnence  loat,  the  loaa  ia  to  be  repaired  by  the  general  avenge. 
Chray  v.  Wain,  642. 

S.  RuLB  voB  Valuatiok  ot  Ship.— The  value  of  a  vcaael  loat  nnder  eireom- 
atanoee  which  entitle  her  to  contribution  in  general  average,  ia  to  be  eati* 
mated  at  the  price  ahe  would  have  borne  in  the  place  where  the  voyage 
commenced,  deducting  the  ezpenaea  of  canying  her  there^  and  maHng  a 
reaaonable  allowance  for  any  deterioration  abe  may  have  auflbred  up  to 
tiie  time  when  the  loaa  happened.    Id, 

HUSBAM)  AKD  WIFE. 

L  lAABnnT  JOB  Wub'b  Kkcksrabibs.  —The  overaeera  of  the  poor  d  atowB 
may  maintain  an  action  againat  a  huaband  for  neoeaaarioa  fumiahed  te 
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hh  wiit,  though  th«y  nukj  also  hava  a  xemedy  against  the  town  whenia 
ha  is  legally  settled.    Hanover  ▼.  Turner,  2^ 

%  BivoBOB  IK  Ahoihsb  Statb—Doihoxu.— Where  a  hnsbamd  and  wife  ara 
citizens  and  residents  of  one  states  and  the  husband  removes  into  another 
tempoiaxily,  for  the  poipoee  of  inxworing  a  divorce^  such  divoroe  is  vrnd 
in  the  state  in  which  the  parties  have  their  domicile.    Id* 

INFANCY. 

L  Cumuora. — A  sale  made  to  an  infant  by  a  person  ol  fall  age  ia  Toidablo 
only  by  the  infant    Olk>er  r.  Haudlet,  12&, 

%  Fow^B  aw  OuAiKBZAir. — ^A  guardian  has  no  power  to  avoid  any  oontraol 
made  with  his  infant  ward,  which  is  for  the  benefit  of  the  latter.    Id, 

S.  Bativzqatzon  ov  Ck>»TBAOTS.  —There  need  not  be  a  direct  promise  to  pay 
on  the  partof  aninfant  afteroomingof  age,  to  ratify  a  contract  made  during 
bis  minority;  any  words  will  be  sufficient  which  import  an  express  recog* 
nitica  and  confirmation  of  the  contract.    Id, 

4,  Ihvaht  Pabtnsb. — ^A  promissoiy  note  made  for  a  partnership  debt  and  in 
the  firm  name,  by  an  adnlt  partner,  is  not  Toid  ss  to  his  infant  eopart- 
ner,  bat  voidable,  and  may  be  ratified  by  the  latter  on  his  ocmiogof  age. 
WhUn^Y.  Dutch,  229. 

A.  KaansABiBs  Supfuxd  to  ISYAirr.^Where  a  parent  negieots  to  famish 
child  with  neceesazies^  a  third  person  may  sapply  the  infant 
and  charge  the  parent  for  the  same;  bat  what  is  aotoally  nee- 
will  depend  apon  the  predae  sitaation  of  the  infant^  ol  which  the 
party  giving  the  credit  most  inform  himself  at  his  periL  Van  Valkm 
hmrghY,  fTotem,  3d5». 

flL  CmrmsiONS  aw  IswAim, — ^Upon  his  mere  naked  confessions,  an  xaSaeat 
nnder  twelve  years  of  age  cannot  be  oonvioted  of  a  capital  offense.  State 
V.  Aaron,  692L 

7.  JxwAJsnfa  CA^Aom  job  Cbxmx. — ^Between  the  age  of  seven  and  fourteen 
years  an  infant  shall  be  presomed  incapable  of  committing  crime;  bat  this 
presnmption  may  be  rebatted,  and  if  it  appear  by  strong  and  izresistible 
evidence  that  he  had  snffioient  discernment  to  distingaish  good  from  evil, 
to  comprehend  the  natare  and  conaeqnencea  of  his  acts*  he  may  be  oon^ 
viflted  and  receive  Jadgment  of  death.    M 

Bee  Btatdts  ov  LncxxATioinb  t* 

INJUNCTION. 
See  Equxtt,  2. 

INNKEEFER& 

Xaabilztt. — ^An  innkeeper  is  liable  for  the  goods  of  his  gasstsstolen  from  the 
inn.  So,  where  a  sleigh  loaded  with  grain  was  pat  into  an  oat-hoasa 
apportenant  to  the  inn,  **  where  it  had  been  osnal  for  the  defendant  to 
receive  loads  of  that  description,'*  and  the  door  was  broken  open  daring 
the  night  and  the  gTa*'a  was  stolen,  the  innkeeper  was  held  responsible 
'or  the  loss,  without  proof  of  negligence.     Clute  v.  Wiggma,  448. 
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raSOLVENT  LAWB. 

L  ScAiB  ImoLTmiT  Laws.— In  the  abaenoe  of  a  watiiwiil  baaknq^qpite^ 
the  M^enlatatealiATe  poorer  to  pMi  local  inadlTcntlswi.    momekmdw. 

flL  What  Dbkavds  hot  Dibohaboedu— Until  demand  of  payment  haa 
made^  the  liability  of  one  who  haa  received  money  to  the  nae  of 
Sa  not  a  'Mebtk"  within  the  meaning  of  an  aet  diaohaiywg  iaiulwBt 
dahton  from  all  ''debta***  eta    Peoee  v.  Ff^ger,  21& 

INSUBANCB— LIFE. 

L  ViizD  CkuffTBAOCi— A  polioj  of  inanranoe  npon  life  k  a  kfil  and  mdid 
oontraot    Lard  t.  J>att,  88. 

S.  JjnoBABtM  Ihtsbbbt.— A  iiQ^  woman,  dependent  on  her  beother  iathm 
aapport  and  edneation,  haa  a  anfSoient  intereet  in  hia  life  to  entitia  Imt 
to  inanie  it.    7d. 

S.  luoaAL  OoouPAXiOH  ov  IzreuBSD.— And  the  feet  that  the  hnibar  vie 
engaged  in  an  illegid  trade  wiU  not  of  iteelf  deptiTe  her  of  her  it^  te 
leoover  on  the  policy,  ahe  not  having  known  of  aodi  illegd  empifijiiiMi^ 
hariQg  partiflipated  therein.    Id, 


INSURAN0E-2CABINB. 

L  Flam  or  Cjotubm  so  Obouhd  kxb  Amitpownro^— An 

waa  at  Baenoa  Ayxee  when  the  newa  of  the  war  between  the  Unittd 
Statea  and  Great  Britain  reached  that  place;  at  the  aame  tima  two 
Btitiih  veaeela  of  war  were  lying  in  the  riyer  below  the  ireiel,  whoM 
oommandera  ezpreeeed  their  intention  of  capturing  any  Amarioaa  Teaeal 
that  attempted  to  go  to  aea.  From  tbia  canae  alone  the  Tceeel  waa  pr^ 
Tented  from  Bailing^  and  an  abandonment  offered  to  the  inaoren.  It  wae 
held  there  waa  no  loea  aboolnte  or  technical  that  woold  anthoriae  an 
abandonment    Brewer  ▼.  Unkm  Im,  Co,,  53. 

%  JjnoBABtM  Intebxbt.— One  who  charten  a  veaiid  with  a  atipalatifln  te 
Inanre  haa  an  inanrable  intereet,  and,  nnleei  qneatiened  by  the  mdw- 
writen,  is  not  boond  to  diacloee  the  natoie  of  hia  interaat  BaHkL  v. 
Walter,  143. 

IL  Whxk  Vbssbl  dxsmxd  ''at  Ska."— a  veaiel  waa  iaaozed  lor  twelve  cal- 
endar monthe,  with  an  agreement  that  if  ahe  ahonld  be  at  aea  when  the 
year  expired,  the  riak  ahonld  oontinne  at  an  agreed  premimn  nntil  ahe 
reached  her  port  of  diachaKge;  and  it  waa  held  that  being  in  a  fbre^pi 
port  at  the  expiration  of  the  tenn,  having  been  captored  and  oacried 
thither  against  the  will  of  the  master,  ahe  wae  atill  '*  at  aea"  within  tiia 
meaning  of  the  policy.     Wood  ▼.  N,  E.  Ifu,  Co.,  182L 

4b  IsxDt — ^Ezgxftxd  Risk.  — ^An  exception  in  a  polii^  of  ^""i^ntt  fgafaat  any 
loea  arising  from  the  violacion  of  existing  lawa  or  regolationa  of  bell|ger> 
ent  nations,  restricting  neutral  commerce,  doee  not  cover  a  loaaooooniqg 
from  the  violation  of  any  decree  anbeeqaently  made.    Id, 

E  Dott  nr  Rofbct  to  Caboo  whizt  I>isablbd. — ^The  master  ia  boand, 
when  the  ahip  becomee  diaabled  daring  her  voyage^  to  procore  ^'w^hi^ 
veaaol,  if  in  hia  power,  to  bring  the  cargo  to  the  port  of  deatinationi  bnt 
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1m  k  not  boand  to  Mek  anoUier  Tenel  oat  €f  the  port  of  dittrMi^  or  ont 
of  a  port  immodiataly  oootigiioiui  theieto.    SaUimM  v.  Oeecm  Int,  Co.  290. 

iL  BaooTXBT  TOB  Total  Lo88.«A  policy  was  made  on  freight  from  Biga  to 
New  York.  The  bulk  of  the  cargo  coneirted  of  hemp^  and  the  reddiie 
of  manufactored  goods  and  iran.  The  Tossel  spmng  a  leak  and  pat  into 
Kinsale  in  diitresi,  where^  after  a  sarrey,  she  was  foand  inoapable  of 
pmsefinting  her  Toysge^  onless  repaired  at  an  expense  equal  to  her  iralae; 
and  tlie  master,  with  the  advice  of  the  merohants  end  others  at  ffinsale, 
sold  the  hemp  there,  and  shipped  the  residne  of  the  cargo  in  another  tos* 
sel  to  Kew  York,  which,  however,  was  not  capaUe  of  taking  more  than 
one  third  of  the  hemp,  as  there  was  no  machinery  to  peek  and  stow  it  in 
the  Bassian  mode.  It  was  held  that  the  insared  were  entitled  to  leoofor 
lor  a  total  loss  of  the  freight,  it  not  appearing  that  the  goods  leshipped 
had  leaehed  Kew  York,  or  that  any  freight  had  been  earned.    Id. 

INTEREST. 

!•  OuHfuu  Jiiiu  -^Xatsfest  npon  interest  is  never  allowed  esoept  upon  a  settle* 
meat  of  aoooonts  beiweeu  the  parties,  after  interest  had  become  dne^  or 
upon  an  agreement  for  that  parpose,  sobseqoent  to  the  original  oontnot^ 
or  npon  a  master^s  report^  which  has  been  oonfirmed,  ccoqpiitiQg  the 
prinoipal  and  interest  doe.    Comnittiieui  v.  /odboa,  471. 

S.  OoHFirXAXiozr  or.---Bale  for  compating  interest  in  case  of  partial  psymentib 
stated.    Id. 

IL  Wmnf  Allowbd.— In  an  action  on  a  oovemmt  to  psy  property,  it  is  dis- 
cretionary with  the  Jnry  to  allow  interest  on  the  Talneof  the  property  or 
aol;  and  if  tlw  coort  instract  the  jnry  to  find  dam^^  to  tiM  fdU  amooBl 
o(iBt8nst,H  will  be  error.    (TitfMe  v.  FTtdUif^^  748L 

Bee  EiBUUTUBS,  I9  4. 

JOINT-TENANOY. 

OnrvazavoB  sr  Jonn^^cnrAiiT.— Although  a  oonveyanoe  by  one  joint-tsnsiit 
or  tenant  in  ^^^^trnnn  of  a  part  of  the  land,  by  metes  and  boand%  to  a 
sfersnger,  whether  the  oonToyanoe  be  by  deed  or  by  levy  of  an  eaceoation, 
can  have  no  legal  effect  to  the  prejadioe  of  a  oo-tensnt;  yet  each  a  con- 
veyance  wiU  operste  as  an  estoppel  agsinst  the  grsntor  mid  those  elaim- 
ing  nnder  him.     Vammm  t.  Albait  87. 

JUBY. 

for  mnrder  shall  have  a  list  of  the  Jnry  delivered  to  him  two  entire  days 
at  least  before  the  trial,  the  aocosed  is  entitled  to  a  list  of  the  talesmen 
for  the  same  length  of  time,  where  a  talu  has  been  awarded,  nnless  saoh 
ri^  be  waived.    StaU  v.  Aaron^  592. 

%  Fan>nro  ov. — ^The  jnry  can  only  find  on  bets  pat  in  imoe;  to  find  that  a 
sakis ''jastifiable'*isaooiiolnsionof  lawbeyondtheirprovinoei  Jamu 
y.  ZolUci^er.  7001 

LANDLOBD  AND  TENANT. 

L  AasuMWiT  AOMSsn  Lhso  Houmro  Ovbb. — AwmmptU  for  nse  and  oo« 
flBpatiiTa  liee  agsinst  a  lessee  by  deed  who  holds'over  after  the  ezpiratioB 
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•     of  tiie  temit  or  ajjuiiBt  a  leane  holdiBg  under  a  ooymoMxA  for  a 
a  lease  vhich  has  ezpirecL    Abed  r.  Eadd^,  m. 

S.  CkmoffAHT  ToBsHswIiBAfli.— Thektior^acoToiianttoMtlMlaiidtotlM 
lenee,  at  the  expiration  of  the  term  withoat  mantioniqg  kdj  ptioe  or 
terms,  ia  void  fornnoertainty.    Id, 

t,  AonoN  lOR  Ubb  AiTD  OoouPATlDxr. — ^An  aotiai  for  use  and  oooapation  oan 
be  maintained  only  where  the  relation  of  landlord  and  tenant  eziala  be- 
tween the  partiea,  and  it  will  not  lie  against  a  peraon  who  has  ooma  in 
nnder  the  plaintiff  as  a  pnrohaser  from  him.    Bmierqft  t.  f^ardwett,  386w 

4b  AnoBNHENT  WHXK  VoiD. — ^An  attornment  to  one  who  enters  npon  land 
without  title,  ia  void,  and  soch  entry  and  attommsnt  are  not  a  diaseisiB 
or  ooster  to  create  an  adTerse  possession  in  the  one  so  entering^    Jaehom 

LBQACIE8. 

WBSir  Vbbt.— A  legacy  payable  in  installments  after  the  legatee  anives  at 

theageof  eighteen,  and  in  case  she  dies  before  attsining  the  age  of 

ty-one  years,  nnmaxiied  or  withoat  lawfol  issne,  then^  or  in  either 

orer,  is  Tested  afasolvtely  in  the  legatee  npon  bar  amviQg  at  the  ago  of 

twenty«one^  althoogh  she  died  soon  after  withoat  issoa.    SooUrm  /Vfof^ 

629. 

See  DowxB,  1,  2;  & 

LIEN& 

L  BMuam  Bjobx  or  LonraM.— A  creditor  whobaa  aUsnopon  two  fonda 
will  be  oompeUed,  in  favor  of  a  sabseqnent  leinor  havfaig  a  claim  apOB 
one  of  the  fonds  only  to  satisfy  his  debt  from  the  other  fond.  Cftaew- 
broHgh  y.  MiOard,  494. 

%  SuBBOOATXON. — ^Ihe  doctrine  of  sabfogataon  is  founded  on  principles  of 
eqnity,  and  not  on  oontract  Therefora^  where  a  creditor  having  a  lien 
on  two  pieces  of  land,  release  one  of  them,  withoat  any  notice  of  the 
claim  of  another  creditor,  whose  lien  extends  only  to  theottier,  the  focmer 
is  not  to  be  prejadioed  by  his  inability  to  sabn^gatethe  lattsr  to  bis  lisa 
on  the  property  which  has  been  released.    Id. 

MAUClOnS  FBOSECUnON. 

Wenr  AonoH  Lna. — ^The  action  fw  a  malidoas  proseontion  will  not  lie  fct 
prosecating  a  civil  snit,  in  a  ooart  of  common  law  having  competsnt  Jn- 
risdiotion,  by  the  party  himself  in  interesti  onless  the  defendant  ha% 
npon  soch  prosecution,  been  arrested  withoat  caose  and  deprived  of  his 
liberty,  or  made  to  saffiBr  other  special  grievance  difforent  from,  and  sa« 
peradded  to,  the  ordinary  expense  of  a  defense.    PoiU  v.  /silaf  ,  0O9L 

MISTAKE. 

L  DiBD— Faxol  Pboof.— Eqnity  will  relieve  sgaansta  mistake  in  a  deed 
or  contract  in  writing,  npon  satisfactory  parol  proof  of  each  mistaW, 
whether  the  relief  is  sooght  affirmatively  by  a  suit  to  rstem  tiia  oon- 
tnMl^  or  by  way  of  defense  to  a  bill  for  speoifte  pecfonnaoosb  and  this 
notwithstanding  the  fact  that  the  mistake  is  dsnisd  by  the  opposils 
parly.    GilUtpk  v.  Moom,  66a 
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%  Iran.— Thu^  wliare  a  tnutae  for  an  infant^  intending  to  oouTej  two  hnn- 
dnd  amm,  part  of  an  antire  tnust  of  two  hundred  and  fifty  aoree,  bj  a 
miitalrft  in  the  deeoription»  oonTejed  the  whole  trMt;  in  a  rait  hcoaght 
hj  the  eeiM  giie  irud  after  the  death  of  the  trasteeb  the  ooart^  upon 
paral  proof  of  the  mistake,  decreed  a  reoonveyanoe  of  the  fifty  aerea  ecxo- 
naoaaly  inolnded  in  the  deed.    I<L 

X  Bmbu  or  Pftoor  BsQUiBiix^llie  proof  in  auch  oaeea  nuut  be  oleer  and 
•trong,  eo  ae  to  establish  the  mistake  to  the  entire  satisfsotion  of  the 
oonrt    I<L 

4.  AoQunBGBrGB. — ^Where  the  oonveyanoe  inwhioh  the  mistiJce  oocurred 
was  made  by  a  trustee  for  an  infant  in  1804,  and  the  trastee  npoo  dis- 
oovery  of  the  mistake,  in  1806,  notified  the  agent  of  the  yendee  that  she 
intended  to  apply  to  the  oonrt  for  relief,  bat  died  in  1814  without  hav* 
ing  taken  any  steps  for  that  purpose;  and  the  cethU  que  trud  hrooght  the 
suit  immediately  after  the  trustee's  death,  it  was  held  that  the  relief  was 
not  banned  by  aoqoiescenoe.    Id. 

X  OoacpsmAXZOH  ion  I]mM>TxifxiiT8.^A  Tondee  of  land  oonTi^yed  by  mis- 
take is  not  entitled  to  compensation  for  improvements  made  thereoB 
after  he  has  knowledge  of  the  mistake,  end  after  he  has  dedsied  his  in- 
tention to  take  advantage  of  il    Id. 

MOBTGAGBS. 

i.  AanoHiiBfT.— ^y  an  assignment  of  a  mortgage,  either  hy  an  indonenMoft 
on  the  baok  thereof  or  by  a  separate  instroment  referring  to  sooh  mort- 
gage, the  asaignee  is  pnt  in  the  plaoe  of  the  mortgagee  to  all  intenta  and 
pQXpose%  nnless  a  different  intention  is  apparent  from  the  oontraol 
BiUsr.  jaiot,2(i. 

JL  Bimer  to  Suptobt  Fouolosukl — ^When  the  mortgagee  enters  on  the 
mortgaged  premises  before  oondition  broken,  he  may  ootnmenoe  his  fora- 
dosare  without  any  new  entry  by  declaring  that  he  holds  for  condition 
broken,  after  that  event  shall  have  oocnned;  if  he  makes  no  sooh  deolar* 
ation,  the  mortgagor  may  elect  tooonsider  him  in  as  daimingto foreclose^ 
by  bringing  hie  bill  of  equity  at  any  time  within  the  statutory  periodp 
after  a  tender  of  performance  according  to  the  terms  of  the  mortgage. 
Ppmerop  v.  WinJdp,  91. 

lb  DnoBirnoir  of  FoBacLoaiD  Lahix— In  the  sheriffs  noiioe  of  the  sale 
of  the  equity  of  redemption,  a  general  description  of  the  property  is 
sofficienl    /dL 

4k  8au  vtoh  Cbidit. — ^The  giving  a  reasonable  time  to  the  purohaaer  of 
anoh  equity  of  redemption,  to  examine  the  title  before  the  deUvery  of 
thedeedy  isnotasaleupcnoreditb    Id, 

Ik  TJmJBiojn  CoVBiPKBATioxr.— A  mortgage  upon  usurious  consideration  is 
void  only  as  against  the  mortgagor  and  those  lawfully  holding  under 
him,  and  cannot  be  avoided  by  a  purchaser  of  the  mere  equity  of  redemp- 
tion.   OreenY.Kemp,  169. 

C  MoKiOAonfB  RnaDT  arir  CoimmoH  Bnosxir.— A  mortgagee  may  da* 
diare  generally  on  his  seisin  snd  have  judgment  for  posawaiinn,  as  well 
after  as  before  oondition  broken*  either  against  the  mortgagor  or  his  aa- 
Jd. 
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7.  Wmnr  FlLanJiOD  Satebiieix— Where  the  mortgigae  hat  im¥«  enteied 
into  poBsessioiif  and  no  demand  hu  been  made  or  intsrart  paid  for 
twenty  yean^  the  mortgage  will  be  preaomed  to  hare  been  aatiified.  Any 
endenoe  o£fered  to  lepel  thia  praanmption  nuwt  be  clear  and  explicit 
Jaekmm  v.  Wood,  815. 

8b  PdaanaiOH  uitoeb  MoKroAonB. — ^Where  a  mortgage  girea  the  mortgagee 
a  right  of  entry  on  default,  and  after  f orfeitue  a  judgment  waa  obtained 
on  the  bond  agpinat  the  mortgagor  and  the  deTiaee  of  the  debt  entered 
nnder  a  aale  npon  exeontion,  after  an  irregular  revival  of  the  judgment^ 
and  nnder  the  mortgage,  it  waa  held  that  the  mortgage  waa  a  anffioient 
protection  of  the  poaaeaaion  of  the  deviaee  agunat  ejeotment  by  one  claims 
ing  nnder  the  mortg^pir.    Jackson  ▼.  Delon^,  408. 

9L  RaooBD  or  SaooiiD  MoBiaAaB.^The  reooiding  of  the  aeoond  mortgage  ia 
not  oonatrootive  notice  to  the  mortgagee  nnder  a  fintieoordad  medg^ga. 
OkeesOrough  v.  MiOard,  484^ 

lOl  Rbi.bahi  of  Pabt  ov  MoBTQAasD  PwnfiHM.— One  having  a  morlgi^ 
on  aiz  aeparate  paroela  of  land,  releaaed  f  oar  of  them,  one  of  the  other 
two  having  been,  with  hia  knowledge,  previooaly  add  by  the  mortgagor, 
and  it  waa  held  that  the  two  paroela  not  releaaed  wwe  anbiieot  only  to 
their  ratable  proportion  of  the  mortgage  debt  acoordiog  to  tlie  vahM  of 
all  the  paroela  at  the  date  of  the  mortage.    Steven  v.  Ooeper,  48fiL 

See  Assent  L 

ICUNICIPAL  OOBFOBAXIONa 

ChnnnzAVCSTOTowirCk>BFOBATiOK.— The  inhahitanta  of  atofwn  wuej  taba 
and  hold  land  in  their  corporate  capacity.     Woreeetetr.  Matom^  IK 

MUBDER. 
See  OBDOHja.  Law,  4b 

NEQOTIABLB  INSTRUMEMTa 

L  NoTBOB  TO  LffBOBSEH. — ^A  notice  to  the  indorMr  of  a  promianfy  nnle  pey* 
Ue  at  a  bonk,  given  on  the  day  of  maturity,  waa  held  to  be  enffirient^ 
althoogh  it  stated  the  note  to  have  fallen  dne  three  daya  before^  and 
althongh  the  name  of  the  promiaMr  waa  ndatdcen  tharain;  it  lypaaiing 
in  evidence  that  the  indorser  waa  liable  on  no  other  note  payable  at  the 
bank.    8mUh  v.  WhiUng,  2S. 

%  NoTB  Matubiho  on  Suvdat.— When  a  bill  or  note  ia  payable  with 
grace,  and  the  last  day  of  gracefalla  on  Snnday,  anoh  bill  or  note  becomae 
doe  on  Satnrday,  and  demand  ahoold  be  made  and  notice  given  aeootd- 
ingly.    Famum  v.  Fowle^  3& 

8l  ICakxb'b  TMsoLvnfcr  AFraonro  Norns&^Xhe  known  inaolveni^  of  tho 
maker  of  a  promiaaory  note,  for  aix  month'a  praviooa  to,  and  at  tlie  tioM 
of  making  the  note^  will  not  excnae  the  holder  from  a  aeaaonable  demanii, 
and  dne  notice  to  tiie  indoraer.    Id, 

4b  BxoLUBnro  Day  ov  Datb.— If  a  note  ia  made  payable  a  certain  nnaibar  el 
daya  after  date,  the  day  of  date  is  to  be  exdnded  in  the 
Woodbridge  v.  Brigham.  85. 
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W,  TShmm'BajaaMAt  Bii«.-^W1mm  »  aoto  k  nadt  p^raU»  *t  a  ■pacified 
iMuikt  no  further  demand  on  ilie  mtkitt  io  neeoauy  In  oidw  to  oharge 
tiM  indorMOk    itfi 

C  KoROB  ov  MbiibAoeBnA]iOB.-*Tlio  dnww  of  a  UU  of  eaohanga  iHio  lia% 
■*  the  time,  efflMtoin  thohandi  of  tlia  diawea^  ia  antitiad  to  notioa  of 
aon«aaaaptanoa»  alihon^  aaoh  efflMta  be  attaahad  before  piaaitment 
Skmiim  t.  BUmom^  Ida 

7.  'BMABtaABiM  TncB.— Soch  notice  ia  aofSeient,  if  giyen  within  a  reaaonabla 
time,  ahhoQgh  it  be  after  the  oommenoement  of  the  action  againat  the 
drawer.    I<L 

8l  Noxica  BT  Tm  Dbawxb  IHBUffiuuvT. — ^In  an  action  by  the  holder  againat 
the  drawer  of  a  bQl  for  non-acoeptance  by  the  drawee,  notioe  by  the 
drawee  ia  inaoffident^  nnleaa  anthoriaed  by  the  holder.    Id, 

9L  Tna  oh  Non,  how  CkmFurxD.— On  oompnting  the  time  on  a  promiaaofj 
note,  payable  in  a  certain  number  of  daya  after  date,  the  day  of  the  date 
latabeeocolnded.    Amr^  r,  £»ewari,  ^iHk 

lOl  KoTB  Dos  oir  Sohdat.  — ^Where  a  non-negotiable  pffomiMOty  note,  payable 
aixty  daya  from  date^  fell  doe  on  Sonday,  a  tender  on  thefoBowing  Mon* 
day  waa  held  good.    Id, 

U.  KonoB  TO  AoooMMDiuTXOv  Indobbeb. — One  who  indoiaea  a  promiawny 
note  made  by  an  inadvent  pefaon,  with  foU  knowledge  of  the  inaolTency, 
merely  to  pre  it  credit  and  cmreDiqy,  and  withont  having  any  intneatin 
it^  ia  nafortbalaai  entitied  to  notioe  of  non-paymaBt.    Buck  t.  C6ttm^ 


1%  KoTB  Tom  AaAnmr  Pubuo  Fbuor.— A  note  given  by  an  inaolvent 
debtor  to  a  oraditor,  in  eonaideration  that  the  lattor  ahoaM  withdraw  hia 
oppoaitkm  to  the  dabtov'a  obtaining  hia  diiehai|^  ia  T<»d.     Wiggim  t. 

1&  "DmiumDj  WBBBal£aBB.^Wliereanoteianot  payable  at  any  partioolav 
plaoe,  and  the  maker  haa  a  known  and  permanent  reaidenoe  within  the 
atete^  the  holder  mnat  make  a  demand  of  payment  there^  in  oider  U^ 
ehaiga  the  indoiaer.    Andermm  t.  Draie,  44SL 

\L  Placb  ov  Datb  of  KorSi— -Bating  a  note  at  a  partionlar  plaoe  doea  not 
of  itaalf  make  that  the  plaoe  of  demand,  with  roapeet  to  oharging  an  ia- 
docaer.    Id, 

1&  "Bmmotal  ov  MAmnu— The  removal  of  the  maker  before  matnrity  of  the 
note  from  the  place  where  the  note  waa  dated  to  a  place  within  the  atate^ 
where  he  afterwazda  reaided,  will  not  ezooae  praaentmant  at  the  lattar 
placo^  in  order  to  ohaige  the  indoraer.    Id, 

10.  €k>LLaTBBAL  SsouBiTr  TO  Indobsbb- — ^Property  aatignad  to  the  indoraar 
of  a  promiaMiy  note  by  the  maker,  aa  aeonrity,  ia  regarded  aa  a  tmat  for 
the  benefit  of  the  payee,  thoo^  he  haTo  no  knowledge  of  it  at  the  timab 
and  he  may  afterwaxda  affirm  and  enloroe  anch  tmat  JfoMt  ▼.  Murgo^ 
troyd^4n^ 

17.  IvD0BaBB*8  Bbath,  EiVBor  OH  Tbubi.— Snch  tmat  ia  not  diacharged  by 
the  death  ol  the  indoner,  bat  attachea  to  the  property  aa  long  aa  it  can 
betiaoed.    Id. 

18.  CoLLaTKBAL  Sboubut  to  Ihdobsbb.— CoUatecal  aeonrity  given  by  the 

Ak.  Dao.  Vol.  TIL— tf 
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maker  to  the  isdofier  of  a  note  for  his  indenmity  hmm  to  thebsidBfteC 
the  holder.    PkiU^  r.  Tkampe(m,  SS&. 

19l  AssiONiCENT  or  SaouBXTT  TO  HoLDSB. — Where  an  indoreer  of  a  note 
having  taken  collateral  aecafxty  from  the  maker,  waa  not  doly  notified  of 
non-payment,  and  afterwards  assigned  hia  seeority  to  the  hidder  in  can- 
sideratum  that  he  shoold  he  releaeed  from  further  liability  on  the  note, 
snoh  assignment,  for  the  poipoee  of  giTing  the  holder  the  benefit  of  the 
seoority,  was  held  to  be  a  waiver  of  want  of  notice  and  a  reoognitifln  of 
the  indoner^B  liability.    IcL 

SOL  Waiyxb  ov  NoiTCX. — A  secored  indoner  haa  a  right  to  waive  the  want 
of  notice  of  non-payment,  and  rely  upon  his  seoority  for  indemnity,  and 
creditors  of  the  maker  of  the  note  have  no  eqni^  to  object  to  aoeb 
waiver.    IcL 

SL  SPicDno  AmJOATiOH  or  Sbcubtit.— Seoority  given  for  a  tptmSo  par- 
pose  must  be  applied  to  that  poipose  alone^  and  to  no  other.    Id, 

S2i  KonoB  IN  0A8B  or  IifaoLTXNor. — ^Dae  notice  of  non-paynMnt  is  not  ex- 
cused, because  the  maker  of  a  note  was  insolvent  when  the  note 
made  and  indorsed,  and  also  when  it  fell  due,  although  the  fsot 
known  to  the  indoraer.    BarUm  v.  Setter,  620. 

S8L  KoncB,  WHXK  UKNScaBsaABT.—But  if  the  indoner  baa  received  from  the 
maker  a  general  assignment  of  his  estate  and  efiecti^  notice  is  not  then 
necessary.    IcL 

tk  Indobsemsht  bt  Dim  hot  a  PATESi— The  first  indoner  of  a  note  in 
point  of  time  is  not,  of  course,  first  responsible.  If  the  payee  of  a  note 
write  his  name  over  that  of  a  person  who  indorsed  the  same  in  Uank 
before  delivery,  but  did  so  only  on  the  ground  of  the  payee's  reeponsi- 
bility  as  first  indotaer,  the  payee  will  be  liable  as  snch  in  point  of  con- 
tract, though  second  in  point  of  tima    Chalmers  v.  MeMwrdo,  68L 

tSki  Bights  ov  Holdxr. — ^The  holder  of  a  bill  of  exohsnge^  with  indorsements 
in  blank,  may  strike  out  the  indorsements  subsequent  to  the  first,  and 
may  write  over  the  first  an  assignment  to  liitn— if^  or  the  bill,  without 
sudi  assignment,  will  be  considered  the  property  of  the  holder,  he  having 
the  power  to  make  it    HUehie  v.  Moore^  688. 

jK.  Skt-otf  of  Bill. — ^In  an  action  by  the  indorsee  against  the  maker  of  a 
promissory  note,  the  latter  cannot  set  off  a  bill  of  exchange  on  which  the 
plaintiff  is  responsible,  unless  it  appear  that  the  defendant  had  received 
tfuch  bill  before  notice  of  the  indorsement  of  the  note  to  pl^nfeSff     /^ 

f7*  KonoB  TO  Indobsxb. — ^Notice  of  non-payment,  to  an  indorser,  shoold  be 
given  by  the  holder,  or  by  some  person  authorised  by  him.  The  indorser 
should  be  informed  that  he  is  looked  to  for  payment.  BrowerY.  WooUm^ 
692. 

tB.  Who  Entitlsd  to  Nones. — ^A  person  indorsing  a  note  for  the  accommo- 
dation of  the  maker  ii  entitied  to  notice  of  non-payment.  Smitk  v.  iTe- 
Xeaa,  693. 

m  Non  Patablb  at  Bavk.— Where  a  note  is  made  payable  at  a  particular 
bank,  it  should  be  presented  there  at  maturity,  otherwise  the  indoner  is 
discharged,  and  the  fact  that  the  maker  waives  notice  makes  no  differ^ 
Id. 


Index.  771 

NUISAKCH 

Wqam  JvamBoantm  10  Bannuiir  Piutati.— Equity  ha*  JnriicHetki,  oon- 

ourent  with  the  remedy  at  Uw,  to  prevent  an  injuy  to  privata  property 

by  intarmpting  an  andent  water-oooxae  flowing  aoroaB  ona'a  land.    B§0^ 

nap  ▼.  Bdbiapp  649. 

Sea  CaxmsAL  Law,  A. 

OFFICEBa 

L  JmucKAi*  IiTAWTTiiTT. — ^It  may  be  laid  down  aa  a  nniveml  poaition*  whioh 
admiia  of  no  azoeption,  that  for  a  mere  error  of  judgment  in  the  exeea-* 
tion  of  hia  office,  no  action  can  be  maintained  againat  a  judge  of  any 
court  Accordingly  an  action  will  not  lie  againat  a  jnatioe  of  the  {leace 
for  emmeonaly  entering  judgment  and  iaauing  execution  againat  a  de*- 
fendant  upon  the  confeaaion  of  judgment  by  a  co-defendant.  LUtU  ▼. 
Moore,  574. 

1.  Acts  ov  Publio  Otfiobbs. — ^Whenever  public  offioera  exceed  their  aa- 
thorityt  their  acta  are  void.    Jomea  v.  Otbmm,  690. 

H  LuuLiTT  lOB  Judicial  Acis. — ^A  juatice  of  the  peace  ia  not  Uable  in  aa 
action  at  law  for  acta  done  judicially  and  within  hia  juriadiotion,  nnleai 
be  baa  acted  from  impure  or  corrupt  motivea.    Chrtgory  ▼•  Browtit  781. 

PARTITION. 

SmiH  TO  MAQrcanf  PABimoN  Suit. — ^Actual  corporeal  aeiain  ia  not  neoea- 
aary  to  enable  a  tenant  in  common  to  maintain  a  anit  for  partition;  oon- 
atrnotiTe  aeiain  ia  auffident,  unleea  there  ia  proof  of  an  onaier.  Basmaird 
T.Pope,  225. 

PARTNERSHIP. 

L  Salb  ov  Vbssxl  bt  Pabtnxb. — ^Where  a  ahip  at  aea  belonging  to  a  partner^ 
ahip  waa  aold  by  one  of  the  partners  at  home,  and  aubaequently  add  and 
poaaaaaion  deUvered  by  the  other  partner  abroad  under  whoee  control 
aha  then  was,  and  who  had  no  knowledge  of  the  prior  aale,  it  waa  held 
that  the  aecond  aale  paaaed  the  title  aa  againat  the  former.  Lamb  v.  Du' 
rani,  31. 

Si  pABnnai's  vorx  iob  Fibm  Dkbt. — Where  a  partner  gave  hia  individual 
note,  taking  up  a  promiaaory  note  iaaued  by  the  firm,  the  firm  liability  ia 
thereby  diachacged.    Arnold  v.  Camp,  328. 

1^  SXLUKO  Intxbbst  m  Pabtnkbship.—- A  partner  cannot  by  aelling  hia  in- 
tereat  in  the  partnerahip  to  a  third  peraon,  make  him  a  partner  againat 
the  will  and  oonaent  of  the  other  partnera.    Murray  v.  Bogeri,  466. 

4  Pabtitxr  Sumo  at  Law. — ^No  action  at  law  liea  by  one  partner  againat 
another  where  there  baa  been  no  aettlement  of  the  partnerahip  acoounta, 
and  no  promiae  by  the  defendant  to  pay  the  balance  atmok.    Id, 

6b  Pbomibb  to  Subtivino  Pabtmxb. — ^In  oMwmpsU  by  a  aurviving  partner, 
upon  a  promiae  alleged  to  have  been  made  to  both  partnera,  upon  the  plea 
of  the  atatute  of  Umitatioaa,  it  waa  held  competent  for  the  plaintiff  to 
give  evidence  of  an  acknowledgment  to  himaelf  alone,  after  the  decease  of 
hia  partner,  of  a  debt  due  to  tiie  partnership.     Barney  ▼.  SmiUk,  679l 
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i.  Ssr-orr  bt  PABnrxEi— In  an  aotion  agidntt  *  ptrtDcnUpb  *  Mi^iff  cC 
dabt  dn«  an  indiTidiial  member  of  the  finn  will  not  be  aOowtd. 


8Mlnp.AVcn;4 

PATENTS-LAND. 

1.  iMFMAOHMainr  or. — A  patent  not  void  on  iti  ho6,  wlueh  h«e 

by  mietake  or onan  inrafficient  soggeetion,  can  only  be  avoided  l^ 
-   direct  prooeeding  for  that  poipoaeu    It  cannot  be  impeached  oollateially. 
Jaekton  ▼.  Hari,  28a 

1.  BviDBNca  AS  TO  pATBRT.  —  It  !•  alwajB  Open  to  the  defendant  in  an  ao> 
tion  of  ejectment  to  ahoir  that  the  loaaor  of  the  plaintiff  is  not  the  ponon 
intimdr*  hj  the  patent  onder  which  he  oUimai  although  ho  najf  bear  the 
aaaonanie.    Jaebmm r.  Ooet^  dOik 

PEBJUBY. 
8ee  Ckdonal  Law,  1. 

PLBADINO  AND  PBAOIIOIL 

L  ftMwr  or  Armmii's  AtrrHOBirr.— Where  an  inatroment  nndar  eaal  pnr» 
porta  to  have  bean  executed  by  an  attomey,  and  the  aathodty  of  the 
attorney  ia  diapated,  before  the  inatroment  goea  to  the  jozy  the  letter  of 
attorney  must  be  produced  to  the  coiirt»  who  are  to  judge  of  ita  compe- 
tem^.  Bat  in  aimple  contzacts,  where  the  agent'a  anthoiify  may  be 
proved  by  parol,  the  fact  of  aigning  and  the  power  to  aign  are  bath  qpea- 
tiona  for  the  jory,  and  the  order  in  which  tb^  ahall  be  proved  ia  inuDa* 
teriaL    Emermm  v.  PrvMence  Hat  Mfg.  Co.,  66. 

1.  VsJOCUB  CANNOT  BS  IssuxD  ON  SuNDAT. — ^Proceaa  in  a  civil  anit  can 
neither  be  ezecated  nor  iaaaed  on  a  Snnday •  Accordin^y ,  where  a  pri^ 
oner  went  beyond  the  libertiea  on  a  Sunday,  and  the  plaintiH  before  he 
returned,  on  the  aame  day  filled  up  a  eapUu  againat  the  aheiiff  in  an 
action  for  the  eacape,  and  delivered  it  to  the  coroner,  it  waa  held  not  to 
be  anch  a  commencement  of  a  anit  aa  would  prevent  hia  pleading  a  vol* 
nntary  return  before  auit  bron^t.     Van  Vechim  v.  Paddoek,  808L 

Si  Atkbknnt  or  RsADXNEaa  to  BBCEivx.~In  an  action  on  a  breach  of 
i^reement  to  deliver  gooda,  wbere  the  plaintiff  agreed  to  deliver  to  the 
plaintiff  or  hia  agent  at  a  certain  place,  payment  to  be  made  on  delivery, 
it  ia  aufficient  to  aver  that  the  plaintiff  haa  at  all  timea  been  ready  t^ 
receive  the  gooda  and  pay  for  the  aame  at  the  place  atated,  without  aay- 
ing  he  wae  to  pay  at  the  particular  time  atipulated  for  the  deUvery.  Por^ 
ferv.  Rote^  906. 

4  Avxbmznt  or  BiADnrnBa  to  Pat.— Where  two  acte  are  to  be  done  at  the 
aame  time,  aa  where  one  agreea  to  aell  and  deliver,  and  the  other  to 
receive  and  pay,  in  an  action  for  the  non-delivery  it  ia  neeeaaary  far  the 
plaintiff  to  aver  and  prove  a  readineea  to  pay  on  hia  parl^  whether  tiie 
other  party  waa  at  the  place  ready  to  deliver  or  not    Id, 

6.  Allboino  Fraub  in  Sal&— In  an  action  for  irand  in  aaal%  it  ia 
aazy  to  aet  forth  the  contract  or  the  oonaideraticn^  aa  that  ia 
relating  only  to  the  damagea.    Bomcy  v.  Dewey,  372. 
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iiaat  in  behalf  of  otiiABi,  it  ib  immmlwn*  upon  hun  totdtiorth  in  jik  jJaa 
and  proTO  the  anthority  under  whioh  ha  aotod,  in  ODder  to  xakaaa  hia 
from  hia  panonal  liabilil^.     WhiU  r.  Skkmer,  d&h 

f •  FaaMJSM  TO  Pat  Bdt  Dmrnr  a  wasth  ^AVhere  «  debt  haa  been  diaofaarged 
under  pTOoeedingi  in  inaolTenc^,  and  the  debtor  aabeeqnentiy  promiaea 
to  pay  the  debt,  it  laaoffieient  for  the  creditor  to  deolareapon  tiie  original 
eontnct  alime.  And,  in  reply  to  def endant'a  plea  of  each  diecharge,  it 
will  be  anffioient  to  allege  that  defendant  aaermted  to,  ratified,  renefwed, 
and  confinned  the  promiaea  mentioned  in  the  declaration.  Shipper  ▼• 
JTenderaoa,  45a. 

H  Allkoho  Dub  Ikoobforaxiov.— In  an  action  by  an  inoorporated  com- 
pany for  mannfaoturing  porpoaei^  it  ia  not  neoeaeary  to  allege  a  dne  in* 
ootporation,  aa  the  act  aathorising  each  inooiporaticn  ia  a  public  law,  and 
the  oertificato  on  being  filed  becomea  matter  of  record.  DatcAeif  CctUm 
J(fjfY.Da9ie,4S9. 

tl  MiBJaiNDiBB  ov  Pabixbi.— The  objectica  that  partiea  ha^e  been  made 
defendanta  in  a  anit  who  ahoold  haTO  been  joined  aa  pLaintifb^  goea  only 
to  a  matter  of  form,  and  will  not  be  regarded  by  the  court  at  the  heav- 
ing where  the  parfciea  thna  made  defendanto  ha^e  accepted  that  ohai^ 
actor,  and  have  filed  their  anawer.    Otgood  ▼.  Frmnidin,  618. 

lOl  JuDomNT  nr  "DEWSKDAsr^a  ABSiNC&^Where  judgment  ia  entered  withp 
out  adjournment,  in  the  abeenoe  of  the  parfciea  and  without  notice  to 
attend,  it  will  be  conaideied  imgdhu.  The  defendant  haa  a  ri^  to  be 
pweant  to  hear  hia  judgment,  and  an  opportnml^  niMt  be  giTen  to  him 
for  that  puzpoee,  either  by  adjournment  or  notice.  Vam  Biper  ▼.  Vam 
BStpeTf  676* 

VL  PUiAUHO  WABBAJmr  or  Tixli.---A  danlawtkm  aUeging  «  fiilnve  eC 
title  in  the  nrendor  of  n  chattel,  akhoo^  it  aeto  out  no  BTpreai  wai^ 
ranty  of  the  title,  will  be  good  after  yerdict^  upon  the  gMond  ef  the  im* 
plied  waoanty.    Poirne  ▼•  Sodden^  790. 

PLBDOEa 

L  OonmiBATioH.— A  liability  for  another  for  A  confacact  atill  in  teee^Jan 
anffioient  oonaidenition  for  a  mortg^^  or  pledge;  and  the  ratio  of  the 
^9]P«i^<fifji.'^i«p  to  the  value  of  t^^^  ^Kit^g  jilodjiiBfl  ia  of  no  inmoitanoeb  Jtw* 
€U  v.  WarrtH,  74 

%  PnonBTT  ZN.— Apronuaaorynoteof  a  third  penon,  depeaited  by  a  debtor 
with  hia  creditor  aa  collateral  aecurity  for  a  debt,  ia  a  pledge  in  whioh  the 
pawnee  haa  merely  a  apeoial  property,  the  genenJ  ownerdiip  remaining 
in  the  pawnor.    Oorliek  v.  Ja$ne$,  294. 

H  BiOBT  QV  Pawkeb  to  Sell.— Where  the  pledge  ia  for  an  indefinite 
period,  the  pawnor  ahonld  be  called  on  to  redeem  before  the  pawnee  can 
di^KMW  of  the  property,  and  if  he  ia  abeent^  or  cannot  be  found,  judicial 
proceedingli  ahould  be  had  to  bar  hia  right  of  redemption.    IcL 


POWEB& 

^  EuuuTioK  ov. — Where  n  power  ia  created  by  deed,  empowering  m  huabaad 

^  to  appoint  to  whom  the  land  ahall  be  conveyed,  and,  in  caae  at  hia  death 
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before  hk  wife,  empoweiiiig  lier  to  do  it^  there  mint  be  ea  eotoal  e^ 
pomtme&t  m  the  mode  indicated,  and  not  merely  an  intention  in  the 
husband,  in  order  to  defeat  the  wifo'a  right  of  iq^^ointment.  Aooocd* 
in^^y,  where  a  power  reqmree,  among  other  requisites,  that  the  tnntee 
dioold  oonvey  to  suoh  person  as  the  husband  should  limit  or  i^ponit^ 
and  the  husband  exeoated  an  instroment  of  writing,  anthnriang  the 
trostee  to  oonvey  to  whom  he  pleases  in  his  discretion,  thia  is  not  aasK* 
ecation  of  the  power,  nor  a  destmctioa  of  thst  sabseqnantly  limited  t» 
the  wife.    JTostot  t.  ITeaa,  71& 


PBIKCIPAL  AND  AGENT. 

1.  DiiuaATioir  ov  AiriHOBnT.— Althooi^agenemlagsntolatnidingeQA- 
pany  may  haTO  power  to  make  promissory  notes  binding  on  the  company, 
a  sub-agent  appointed  by  him  would  not  have  such  aathority.  Xmumm 
▼•  Provide»ee  Hat  If/g.  Co.,  66. 

S»  Acra  ov  SuB-AOENT,  WHER  BiHBZNO. — ^A  sub-sgent,  i^ppointed  to  pur- 
chase stock  and  sell  goods  for  the  company,  may  buy  on  credit  if  not 
prohibited;  and  a  promissory  note  given  by  suoh  sub-agent^  not  being 
binding  on  the  company,  will  not  extinguish  the  implied  promise  d  the 
company  to  pay  for  artiolea  so  purchased.    Id, 

Si  i^»ft«^"»^  AosHT  JOB  fioTB.— A  broker  emph^yed  to  effiMt «  purchase  ns^ 
act  as  the  agent  of  both  parties.    MetriU  ▼•  Closoe,  286. 

4b  Febbowal  LiABiLrrr  ov  Pubuo  AoxirTi— -A  publio  agent  in  his  knowa 
official  capacity,  employing  a  man  to  Isbor  on  goveniment  work,  cannol 
be  held  personally  liable  for  the  wages  of  the  party  so  employed.  VFo^ 
htr  ▼•  SwariwoiU,  334. 

tL  FkBSoxAL  LiABniTT  ov  Aasnr. — If  a  person  ezecnte  a  bond  as  attoney 

for  another,  without  authority,  such  person  so  assoming  to  act  is  psr> 

SQttslly  boond,  as  though  he  had  oovenanted  in  his  own  nsme  simply. 

WhUe  T.  Skhmur^  381. 

SeeDxDM^  0. 

QUESTIONS  OF  LAW  AND  FACT. 

L  MamBZAurr  ov  Faotb  iob  thb  Jubt.— In  effBotfaig  a  policy  d  insor 
sace^  whether  certain  facts  are  material  to  the  riak,  and  should  be  dis> 
closed  to  the  insurers,  is  for  the  consideration  of  the  jury,  and  the  court 
has  no  right  to  direct  the  jury  as  to  the  materiality  of  sudi  faots.  Fir^ 
maCi  /iM.  Co.  ▼.  WaMm,  340. 

S»  Fbobablb  Oausb. — In  an  action  for  a  malicious  proseoution,  whether 
there  was  probable  cause  is  a  question  of  law,  but  the  facts  which  go  te 
show  it  must  be  ascertained  by  the  jury.    Ltqg^  t.  EktmA,  702. 

Si  QuBsnoNS  FOB  Jubt  in  SLAin)EB.~The  court  should  instruct  the  jury 
as  to  the  law,  and  leaTc  to  them  the  antmiM  with  which  the  wotds  ehaiged 
to  be  slanderous  were  spoken.    BwnJUm  ▼.  Wwiea^  7^^ 

See  Jubt,  2. 

BBAL  ESTATE. 

L  LaxD  Sold  nr  Lots— Failubb  of  TnxA  to  ^AXt,-^!!  one  on  •  ssle  d 

land  in  separate  lots  and  paroeb  to  one  person,  the  title  to  one  or 
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«l  loohMifiilii  the  Toiidea  eaimoi  rMdad  In  Ma,  but  ho  most  aooept  • 
coBTtyiao  for  tmoh  of  tho  lote  as  tho  Tondor  !■  antboriied  to  oonTaj. 
Vim  JBp»  ▼•  Sdkmeetady,  830. 

1.  PifgUMFnoy  ov  GomrsTAiirGB.— Whoo  oeyexal  penoos  havrng  ondiTidod 
intowto  in  *  tnot  of  land,  made  a  partitioQ  thereof  and  oonveyed  tba 
whole  to  one  in  truat  toreoonvey  toeaoh  grantor  hia  portion  in  severalty* 
and  the  Und  was  held  aooording  to  this  partition  for  forty  yeara^  it  will 
be  pfesiuned  in  an  action  of  ejectment  brought  by  one  ftl^iwi^g  by  Tirtae 
of  the  partition,  that  the  conveyance  by  the  tmstee  in  porsnance  of  tiia 
tavst  had  been  made.    Jackmn  v.  Moore,  398. 

Si  Aiymn  Poananox  vkdkb  Lbasx. — ^Where  one  in  pnssnssion  under  a 
leaae  in  fee,  gave  the  possession  to  another  by  paro!,  who  alao  «W^wy^ 
under  the  lease^  and  by  aondry  other  oonveyanoea  the  poawssion  was  ob- 
tained by  the  defendant^  it  was  held  that  this  was  a  sn£Soient  advene 
possession  to  bar  an  action  of  ejectment  commeooedmore  than  thir^ 
years  after  the  original  entry  under  the  lease.    ItL 

4  DmonvB  Titlb— Pubghaseb  xk  Possbsszon.^A  purchaser  of  land  who 
is  in  nndispnted  possession,  and  has  received  a  conveyance  of  the  same 
with  wananty,  cannot  have  relief  in  eqnity  against  payment  of  the  pnr- 
chase  money,  on  the  groond  of  a  defect  in  the  title.  AbboU  v.  AtteM, 
A64. 

Ik  BaoovxBT  OR  PuBaHAU-MOHxr.— A  pnrohaaer  of  real  estate  cannot  v»- 
oover  back  the  powhase  money  in  an  action  formoney  had  and  received 
where  the  title  proves  defective,  unless  there  be  tend  or  wananty. 
Dortey  v.  Jachman,  611. 

C  Wabbastt  ov  TiTUL— There  is  a  distinctiao  between  the  sale  of  goods 
and  of  land  in  respect  of  a  warranty  title,  which  is  implied  in  the  fanner, 
but  not  in  the  latter.    Idn 

7*  BzonB  nr  Tract  Soux— Whenever  it  does  not  appear  that  land  was  sold 
by  the  tract  and  not  by  the  acre^  the  grantee  is  responsible  for  the  ez* 
oess  of  the  number  of  acree  above  the  estimated  quantity;  and  in  ascer- 
taining the  amount  to  be  paid  for  such  excess,  the  average  value  per  acre 
of  the  whole  tract  is  the  proper  rule.    Hundley  v.  Lyons,  685. 

ft  SnoDTORT  GoxTBAOT  lOB  Sjlx  OV  Laxd.— If  no  day  be  specified  for  the 
delivery  of  the  deed  and  of  possession,  in  a  contract  for  the  sale  of  land, 
bat  the  money  ia  to  be  paid  after  the  delivery  of  the  deed,  it  must  be 
understood  that  the  deed  was  to  be  delivered  and  poesession  given  with« 
out  delay.  I^  therefore,  on  account  of  a  misunderstanding  of  the  parties 
i  in  relation  to  the  terms  of  sale,  this  is  not  done,  the  grantor  is  bound  to 
aooonnt  for  the  profita  of  the  land  after  the  contract^  and  the  grantee  to 
pay  interest  on  the  money  from  the  time  it  would  have  been  pi^irable  had 
the  deed  been  immediately  delivered.     Idm 

BBOOBDINO. 
See  MoxraAoaB,  9. 

Bx  JoiXT  OwxxB. — Where  an  action  is  strictly  a  r*"f«^  one^  and  Hm 
piM^AiHW  are  bound  to  join  in  it,  as  in  an  action  of  trespass  Tuaree&stisiifn 


T7I  ISMK. 

^IQlMAtwriolilwaetioii.    AmMb^r.ffaHWL 

SBSISAINT  OF  TRAIXB. 
8«e  OoHtKAcra*  10. 

1.  T7)nR0irr  AoraALDKUvaBT.—Anleof  goodiwitlumtaaaotiialdili^^ 
to  or  poasesuon  by  the  Tondee  of  the  goods  will  vmt  the  piuperliy  in  tiU 
yendee  as  against  the  administrator  of  the  vendor,  if  the  properly  be  of 
■noh  a  ntftnie  and  in  sach  a  situation  that  a  penomd  possoMiau  is  im* 
praotioable.  Thus,  a  sale  of  logs  lying  in  a  booniy  whieh  ir«n  riiowB 
to  the  yendee,  was  held  to  be  efieotaal  to  transfer  tiis  ri^^t  of  pnipesty* 
JeweU  ▼.  Warrmt  74 

%  BrSAma. — A  sale  by  sample  is  tantamonnt  to  an  exprnss  irananly  that 
the  artiole  sold  is  of  the  same  kind  as  the  sample.  Bradford  ▼•  iAM%^ 
122. 

I.  P&oTigioirs  BOB  BoMEsno  Usi.— In  the  sale  of  proWsions  for  domsstio 
use  there  is  an  implied  warranty  that  they  are  soimd  and  wholssonaa* 
Van  BraekUn  y.  Fonda,  889. 

4b  Vhtdob's  Lixir  io&  Fucs.— Where  goods  are  mM  to  be  paid  far  ond*- 
liyery,  if  apon  deliyery  the  vendee  refnses  to  pay  for  them,  the  vsndor 
has  a  lien  for  the  prioe^  and  may  resame  possession  of  the  goods,  /Unsr 
y.  Hand,  802. 

iw  Vbhdxi'b  Sali  Boonn  Dbuvxbt.— If  before  the  delivaiy  is  oompls^ed 
Ibe  yendee  sells  or  pledges  the  goods  to  a  third  person  for  yafaie^  bitil 
tritbont  notioe  to  the  vendor,  the  lien  the  latter  may  have  is  notaOMsd, 
and  he  oan  reoover  from  each  sabeeqnent  purohaser.    Id, 

••  BBB4GB  ot  Wasbautt,  SXT-diT.— In  an  action  for  the  prioe  of  artioles 
sold,  the  defendant,  by  way  of  eqnitable  defense,  may  give  evidenee  of  a 
Wananty  of  the  articles,  and  a  breach  thereof  withoat  his  having  oAied 
to  retom  the  articles,  or  his  having  given  notioe  to  the  plainliif  to  Isks 
them  atray.    SieigUnum  v.  J^riu,  626. 

SBABCB-WASBAKlSb 

Swammov  nr.— A  searoh-waxrant,  to  be  valid,  mnst  pMtfanlarty  iisMribi 
the  goods  to  be  searched  for  and  the  plaoea  to  bo  Msiohod.    JKan^^tevfT. 

SBT-OFF. 


SHEBIFFa 

L  BaocuBm  AraAcmmiTB.— A  depnty  sheriff  cannot  make  «yalid 

ment  of  chattels  already  attached  by  another  deputy  of  the  samasli«Eil( 
although  the  value  may  be  more  than  sofSoient  to  satisfy  the  first  attach* 
meuL     VbUon  v.  Bradford,  118. 

IL  ])lK»ipaov»teiBaysI)flB>.^Ina«henff%  deed,  ttehnAnU 
be  ilesciffilie<l  with  rcesnnaUTo  certainty:  aoeoEdimd3r>  nothiaK  will 
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tfMfnanl  ^kmm^  "ill  iHwr,  Hw  Imfl, 

H  0iiDBr]foB]iiB8BiBifir.---Adeedii»dBl)jftdMtf  11^ 

hM  aipirady  for  land  aold  by  Um  wlm  in  offiMb  it  ▼alid  and  oooEfiifi  a 
goodtttlflu    ^Oen ▼•  7V<mMi 798. 

SHIFPINO. 

L  JVwfMruia  ov  Wikoas  bt  I)»EKrioir.--Whfln»aMBHiiai0Mali4!piiig 
■rtiolea^  by  whioh  h«  aqgages  not  to  go  oat  of  tfao  vwel  until  the 
voyage  be  oompleted  and  tho  oaigo  diaohaxgedy  withoat  laavo  flat  ob- 
ta^ied,  but  left  the  vwel  without  leaye  after  ahe  waa  moored  in  her  laat 
port  of  diaohargo^  and  refoaed  to  aaaiat  in  diadhaigittg  the  oavgo^  he  waa 
held  to  have  forfeited  hia  wagea  by  aooh  deaertion.  WM  t.  DudUa^ 
/eU,88a 

%  VoBK  or  Biumma  Axncun, — ^The  nMMtar  baa  no  tight  to  inaort  any 
attpolation  or  agroement  repngDant  to^  or  inoonaiatont  wiihy  the  lawa  of 
the  United  Statei,  bat  hemay  add  any  pwyHaion hannoniaing  with  thanu 

H  Tao  Rmxa  nuDOHT,  WaiH  Dcm.— Freight  la  da^pto  nOa^  when  the  oon- 
aent  of  the  inewliant»  eitiier  by  wocda  or  aotionai  baa  boon  ezpfeody 
given,  er  Buiy  fuly  be  interedt  to  aoeept  liia  gooda  at  an  intermediate 
port.    OmMff-w.  frala,6«2. 

4i  Suit  ow  Bell  ov  LABnrak— -The  dupper  may  mm  eiUur  the  nMMter  or 
owner  upon  «  bill  of  lading  aigned  by  the  maafcer.    Hany  t.  PQbb^  096l 

8LA10>ER. 

1.  AonovABUi  WoBDa.^A  dhaige  of  drankenneaa  agidnat  a  mfaiiatar  ia  ao- 
tiaMilile^  willioiit  •  toOoquhmn  zefoinng  to  hia  office  or  proft—ion»  and 
wMiflnt  proof  <tf  apeoial damage.    Ohoddoekyr.  Brigga^  \ZI. 

%  Wosm  AonoiTiALB  vsn  bb. — ^Worda  ohargmg  a  woman  with  keeping  a 
bawdy  hooae  aieaotionaUe  jver  «e;  for  if  true,  they  would  aobjeot  bar  to 
an  indiotaient  aa  for  a  orime  involving  moral  tozpitude.    Ma/rtim  ▼•  StUl' 

S.  VavnaatD  OcmxxjmcMmcmt^^xnaciAL  PBociBDnrck— Worda  apdken 
before  a  Jiatice  of  the  peaoe^  on  an  application  for  a  warrant  for  f ekniyy 
nronot  actionable  if  apoken  in  good  faith  and  for  the  piupoae  of  inat^ 
tatiiiigpnNMdingk    Amfonv.  Worky^ldS. 

SFDOIFIC  PfiBTOBMiO^aC. 

L  Dmnmo  ov  Paiol  Bvidbnoi.— Where  partiea  entered  upon  land  un- 
der a  liocBae  from  tiie  owner,  who  afterwards  gave  them  a  memorandom 
in  writingwhereby  bepromiaed  toaeU  tothem  the  pr6miaea»  or  give  them 
%  leaae  in  fee,  and  it  appeared  that  theae  partiea  were  indooed  to  make 
TalnaUe  and  permanent  improvamenta,  relying  upon  the  repreaentationa 
of  "the  owner  tiiat  no  advantage  would  be  taken  of  thenit  it  waa  held 
thai  ahkoagh  the  memomndnm  waa  in  itaelf  nnoertain,  yet  aa  tbetMn- 
dndt  ef  t^  owner  waa  fmadnlent  aa  to  the  partiaa  entering  on  the  pram* 
iaaa,  parol  evidence  mi^it  be  oonneoted  with  the  memonndnm  to 
eataUkh  a  contiaot,  and  that  a  apeoifio  parformanoe  thereof  would  be 
deoreed.    ParkhwrH  v.  Van  CarUand,  427. 
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IL  Bmnx^Whera  the  remedy  !■  not  mntoalt  er  wlMie  cnlj  one  peity  i» 
boandy  *  lull  for  a  epeoifio  perfonnaDoe  of  ea  agreenottl 'will  boI  bem^ 
tained.    Bentiki  r.  LjfMsk,  ^L 

8TATDTB8. 

1*  BsFBAL  VT  SuKDBQUSOT  BiATcmL— A  tiibeeqiient  ststolo^  reriKog  tbe 
whole  tmbjeot-matter  of  a  f omier  one,  and  evidently  intended  aa  a  aaboti- 
tate  for  it»  will  openie  to  repeal  the  f onner  statnte,  altfaoiigjb  no  erpffiei 
worda  to  that  effect  are  oaed.    BarUd  ▼.  Emg^  ML 

Si  OomiBVOiioR  AXD  TiuDirr.— A  conrt  of  law,  when  oelled  upon  to  decide 
upon  the  validity  of  a  atatnte^  will  preaome  it  to  be  conetitntianal  untfl 
the  contrery  oleazly  appeaia.  The  legiBlatare  la  preanmed  to  be  the 
Judge,  in  the  iuat  inetanee^  of  ite  oonatitntional  powen,  and  it  ia  only 
wbm  manifeat  aHomptionof  antbority,  or  miaappreheDiion  of  it  agpeaii^ 
that  the  judioial  power  ahould  refnie  to  ezeonte  ik    Jdam§  ▼•  Hmm^ 

STATUTB  OF  FRAUDa 

L  Qujoukwrr  wmor  BnBzvo.-^Wbere  a  leaae  waa  made  to  two^  morvim 
tent,  and  one  of  the  leeaeee  with  the  leeeor  egceented  it^  a  goaiaatyof  tiie 
payment  of  the  rent  indorMd  upon  the  leaae  by  a  third  peraon,  ia  bind- 
ing upon  the  guarantor,  although  he  stated  at  tiie  time  of  indomng  that 
the  instroment  waa  not  to  be  binding  without  the  ajgnatnre  of  the  oUmi 
leewfi.    Ada$n»  v.  ^eoii^  4A, 

1.  CoiBraiDXEikTiov  ov  OuABAHTT. — ^Permitting  the  leaaeea  to  ooonpy  tha  de- 
miied  pramiaes  in  oonaideration  of  aoch  guaranty,  is  a  auiSoMBt  eonaid* 
eration  for  the  undertaking  of  the  goaxantor.    Id. 

Si  Wbiiino  and  Siohzno  MxMOKAHDUif. — A  memorandmn  of  a  oontnM*  for 
the  sale  of  goods  was  written  by  the  broker  employed  to  make  tha  par* 
ohase^  with  a  lead  pencil  in  hia  book,  in  the  preeenoe  of  the  vendor,  and 
the  names  of  the  vendor  and  vendee^  and  the  tenna  were  stated  in  the 
body  of  the  memorandum,  batit  wasnot  subscribed  by  the  parties.  Una 
was  held  snfficient  within  the  statute  of  frauds.    MerriU  v.  OZosoii,  88S. 

4  CSBBEAiHTr  nr  AoBEEMuns. — ^Eveiy  agreement  required  by  the  statute  ai 
frauds  to  be  in  writing,  must  be  certain  in  itaelf,  or  capable  of  bemg 
made  so  by  a  reference  to  something  else,  whereby  the  tenna  can  be 
ascertained  with  reasonable  precision,  or  it  cannot  be  carried  into  effect 
Abed  V.  Badelif,  377. 

(k  Ehtbt  or  AucmoNKsa's  Book. — ^An  auctioneer  is  agent  for  the  bidder  aft 
an  auction  as  well  as  for  the  owner  of  the  property,  and  an  ohtry  by  him 
in  the  auction  book,  of  the  name  of  the  bidder,  and  the  amount  bid,  ia  a 
sufficient  memorandum  in  writing  to  take  the  case  out  of  tha  statute^ 
whether  the  sale  be  of  real  or  personal  property.  Smgdaek  v.  Jlardmg^ 
660. 

C  CkuratDSBATiov  ov  OuABAHTT. — A  pionuse  in  writing;  signed  by  tha  de- 
fendant, to  pay  to  the  plaintiff  the  amount  of  a  certain  note  made  in 
plaintiff'a  favor  by  a  third  person,  in  consideration  of  the  plaintiff*a  re* 
aewal  of  such  note,  in  case  the  maker  fails  to  pay  at  maturity,  ia  a  aufi* 
oient  memorandom  in  writing  to  take  the  caae  out  of  the  statute.   Wlisa 
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tbtvenvwiltoQk  plM%  tba  oomideration  attoohad,  and  the  drf«idaiit^« 
lUOityoomnMnoed.    iSZaan  ▼.  VTIboM,  672. 

8TATUT8  OF  UMITATIOlia 

!•  BtAXUTB  BjJwnxQ  ▲qahist  Ihtamt.— Where  the  etsteto  ha*  nnmiawiwiil 
to  run  in  the  lif e-iinie  of  the  anoeetoTy  an  infant  heir  oan  claim  no  poRK 
teetion  from  hia  diaahility.     Jaekion  ▼.  lioort,  398. 

2.  No  Tnn  AOAnrKr  Ck>]aioNwxALTH.— The  atatate  of  limitatioDa  doea  not 
run  againat  the  commonwealth.    CammonweaUh  v.  MeOawan^  787. 

2.  WsKK  BiATUTB  DOBS  HOT  Buv. — ^Thc  atatote  doea  not  ran  untQ  tbava 
ia  aome  one  in  whom  the  ii|cht  of  action  ia  undubitably  Toated.    ItL 

4  STATim  Anson  Wrat.— The  atatote  han  the  remedy  bat  not  the  rijjhit 
Id. 

STOPPAGE  m  TRANSITU. 

L  Sxomos  nr  Traivbxti7. — In  caae  of  a  aale  of  pcraonal  propertj,  not  eze- 
catedhy  deUTery,  and  to  be  oonaammated  by  a  deliveiy  at  another  plaoe, 
although  in  conaeqnenoe  of  earnest  paid,  or  otherwiae^  the  property  ia  ao 
▼eated  in  the  vendee  that  on  complying,  or  offering  to  comply,  with  the 
contnust  on  hia  part^  he  might  recover  the  aame  from  the  vendor  or  hia 
agent;  yet^  uitil  delivery,  and  while  the  gooda  are  m  trantUu,  the  aeUer 
may,  on  the  vendee'a  becomxiig  bankrapt^  or  being  likely  to  become  ao^ 
arreat  the  goods,  ororder  his  agent  to  arreat  them.  ffowaU  v.  DavU,  08L 

S.  Facioft'a  Liabiutt  to  Fbikgipal.— If  the  factor  or  agent  having  aold 
gooda  belonging  to  hia  principal,  be  ordered  by  him  not  to  deliver  them 
to  the  buyer,  while  they  are  atill  tn  franat^  there  being  donbta  aa  to  the 
bayer'a  aolvency,  and  the  factor  delivera  them  notwithatanding  auoh 
cfder,  and  withoat  raceiviog  aecority,  he  will  be  reaponaible  to  the  prin« 
cipal  lor  the  loaa  aoatained  by  reaaon  of  the  bayer'a  inaolvanoj.    Id, 

SUBBOGATION. 
See  Lmn^  2: 

SUICIDK 
See  Ckdonal  Law,  4 

SUEETYSHIP. 

1.  KMtxJOBrcB  Bklkaszvo  SuKEiT.^If  the  holder  of  a  aeooiity  payable  en 

demand,  ia  requested  by  the  surety  to  proceed  withoat  delay  to  collect 
the  money  from  the  principal,  who  ia  then  aolvent»  bat  neg^ecta  ao  to  do» 
and  the  principal  afterwarda  becomea  inwlvent  and  abaconda,  the  aaxety 
will  be  exonerated.    Pain  v.  Packard,  369l 

TAXATION. 

L  Illboal  Tax— MxnnciPAL  CoBPOiuLTXoir.— Towna  have  no  anthcrity  ta 
raiae  money  in  time  of  war  to  pay  militia,  or  for  other  poipoaea  of  doi 
fanae.    SttUon  v.  Kempton,  145. 

2.  Saxb — Liabiutt  ov  Assbssobs.  — Aaaeaaora  of  an  ananthoriaed  town 

tax  are  liable  in  trespasa  for  taking  property  to  aatiafy  each  tax,  althoagh 
the  assesament  may  include  other  aums  lawfully  laid.    Id, 
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the  wholes  when  ft  tax  is  An  for  pM*0B]7»Jivoii.  «r4 

TENDER. 

Wwa  SiAflOHABLB.— Whsre  ft  oontrftot  is  pijpmbla  si  *  Mrlain  tiaM  aod 
plftoe,  in  spedfio  articLse*  and  the  debtor  is  at  the  place  ftppointed  at  a 
leaaonable  hour  before  sunset  on  the  day  fixed,  pvepared  to  make  da- 
lively,  and  the  creditor  neglects  to  attend  to  receiTe  the  artioles^  ft 
der  after  nmset  will  be  good.    (Goxtld^  J.)    Avery  ▼•  Siewari,  2i0^ 

TENAKOY  IK  COMMOK. 
See  SJLBUUTiiura^  S^  & 

TOBXS. 

L  (hr  High  8ba&— AotiiNis  for  personal  injuries  are  of  ft  traasitofy 

and  follows  the  person  or/onmi  of  the  defendant.  Conseqpently,  ooorti 
of  this  state  have  jnrisdiction  of  actions  brought  for  torts  committed  cs 
board  of  a  foreign  TesMl  on  the  high  sea%  where  both  parties  an 
foreignen;  bnt  it  rests  in  the  soond  discretion  of  the  court  to  ezerast 
JQxisdictian  or  not^  according  to  the  cironmstances  of  the  case.  Oardatf 
▼.  ThiOmM,  445. 

Si  AcmoNB  vtHE£HMR  JoiRT  0&  BsvEBLMim—AM  ft  gsncnd  rale  in  ftotioBS  ia 
form  evdeKcfo,  for  ft  tort  committed  by  seveEftl,  the  plaintiff  may  aoea^j 
of  them,  and  the  non- joinder  of  others  cannot  be  pleaded  in  abatsmentj 
bat  where  the  action  relates  to  real  property,  if  it  be  snoh  aa  to  draw  is 
onestion  tf»o  tiflek  all  those  iointlT  ^vwuMwued  iImmiM  iia  »"**^^  ftiMJiStnA- 
ants.    Law  t.  Mm^ard,  469. 

TRESPASS. 

L  Bbtkbhio  BwxLLnrchBOUBB. — One  who  enters  ft  dweOing-hoaae  witiioiift 
jfffwii— im»  of  the  ooonpant^  and  remaina  there  after  being  leqnested  te 
IsftTe,  is  guilty  of  ft  trespass;  and  if  he  had  permission  to  enter,  and  re- 
mained after  a  request  to  leave,  he  would  then  be  liable  aa  ft  trfpassw 
ab  mUio,    Adcuna  ▼.  Freeman^  327. 

Si  IxJXJBX  TO  FnsHEBT. — An  action  of  trespass  vi  el  armlt  is  the  proper  tem 
of  action  for  a  direct^  immediate  and  intentional  injury  to  one's  fishery; 
and  the  fact  that  the  defendant  was  in  the  cabia  st  the  time  his 
tore  the  plaintiff's  net»  does  not  slter  the  cass^  he  being  still  the 
cfthevssseL    Ptef  ▼.  if tum,  57a 

See  Dam AOMb  IL 

TROVER. 

Rr  Whox. — ^Tkover  csnnot  be  maintained  on  the  mete  possession  ef  * 

tel,  where  it  ftppears  the  legal  title  is  in  another,  and  that  the  plafatilf 
has  only  a  trust    Xcupeyre  ▼.  McFarkmd^  70S. 

TRUSTS  AND  TRUSTEES. 

L  Tsmn  EsTAn  EBtABUBHXD  BT  Pabol.— The  principle  tfaaft  ft  tnsleslBfts 
cannot  legally  eodst  without  a  dedaration  in  writin|^  signed  by  the 
party  who  holds  the  legal  estate,  does  not  apply  to  secret  traats  and  ( 
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Mnomp  cgMted  for  tlie  pupoivof  daleatiiigordehjiqgcraditon^  whieb 

%  fir  AflUOMMD  MbGKTOAcrB. — ^Wlian  *  mortgagee  aaugned  her  mtereet  in  tiie 
mortgaged  pnmises,  $aid  promised  orallj  to  rep»7  the  moiie7andii]tere8t» 
mleee  the  Miignee  ahoiild  xeoeive  tiio  money  from  the  mortgaged  prami* 
iea,  she  wae  held  liable  as  the  trustee  of  the  assignee^  to  the  amoont  ol 
the  money  so  promised.    ItL 

IL  WHBironBDinn>B7TBU9r  nr  Patob  or  AsofiHiB.— A  party  assigned 
eat'iaiu  seonxities  in  trust  to  another  to  aatiafya  oertain  indebtednese^ 
and  to  hold  the  baUmoe  snbject  to  his  order,  whiehtmst  was  aooordingly 
aoeepted.  The  assignor  afterwards  direeted  the  balance  of  the  money 
iseeiyed  nnder  the  ■wignment  to  be  paid  over  to  a  third  party.  Itwaa 
held  that  this  party  ooold  majntain  aa  action  for  monqr  had  and  received 
against  the  person  holding  the  money,  for  the  aooeptanoe  of  the  trost 
waa  equivalent  to  an  eq^ress  pronuse  to  the  persfln  who  ahonld  be  ordered 
to  receive  the  money.     Wtdon  ▼.  Baritrt  319L 

4i  PuBOEAaa  ow  Lmrs  bt  Tbu8iib.->A  tmstee  can  dsriva  no  benefit  from  • 
oontract  in  reference  to  the  sabjeot  of  the  tcost.  AocordingIy»  where  he 
porohases  anuM^gage  or  a  judgment  at  adisooost^  which  was  a  lien  on 
the  trust  estate,  he  cannot  be  allowed  to  dsiive  aa  advantage  ficam  such 
porohase.    (Treeav.  YFmto'^  47A> 

(L  VoTAixowxDiOBlicPBOYBiCKHi&---Where  there  was  a  trust  to  sell  land, 
to  raise  money  to  pay  off  incumbranoesi  eta,  it  was  held  that  a  trustee 
dionld  not  bo  allowed  for  improvements  of  the  trust  estate^  though  mada 
in  good'faithy  aa  in  i«ii<Hny  iMmmtm  imd  mil]%  nlnarinir  laadsand  w>*^^»»g 
roads.  He  is  entitled  only  to  necessary  eiq^enditan%  aa  for  repairiyeto. 
Id. 

§»  TMxmrmtfa  Lukutt  job  Bxstb  asd  Fborib. — ^A  trustee  refusing  to 
aoeount  to  referees  for  rents  and  profits  ctf  oertain  parts  of  the  trust  es* 
tate^  is  ohargeabla  wxtli  the  reasonable  income  of  snoh  rents  and  profit^ 
in  the  Judgment  of  the  referees.    Id, 

%  WvBt  Cbabobablb  witb  Lobs.— a  trustee  agreed  to  pnrohase  and  pay 
te  a  farm  for  the  uso  of  the  eeatui  que  inui,  out  of  the  proceeds  of  the 
trust  estate.  He  purchased,  and  gave  his  bond,  aeoured  by  a  mortgago 
on  the  premises;  but  he  refused  to  pay  the  bond  when  due^  and  procured 
a  foreclosure  of  the  aale  of  the  farm  by  the  mortgagee^  at  a  loaa.  He 
waa  held  liable  for  this  loss  and  for  costs  of  suit    Id. 

IL  Fabol  EvuMEsroB  ov  Besultoto  Tbubt. — ^Where  ezecutom  were  author- 
ised by  will  to  seU  land  devised  to  the  testator's  family  on  giving  security, 
and  they  sold  the  land  and  employed  the  money  it  produced  in  the  pur- 
chase of  other  lands,  these  circumstances,  together  with  evidence  of  the 
dedsrations  of  one  of  the  executors,  wUl  be  sufficient  to  raise  a  trust  for 
the  fiunily  in  the  lands  thus  puzchssed.     WaUacs  r.  Dt^fieU  Wk 

tl  Latsb  ov  Timb  AFfBUi'uo  Tbusib.— Although  trusts  are  not  strictly 
within  the  statute  of  limitations,  yet  equity  baa  adopted  the  pfinciplso 
of  that  act    Id, 

IflL  PDBOBAflEB  BT  Tbubtbb.— A  trustee  csnnot  be  a  purchaser  at  his  owa 
asle.    Skigdadtr.  Hairdkig^  669. 

See  Wiiu^6. 
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USAGS. 
To  bnADr  WBimra^Upon  a  note  pftjibb  in  ooCten  yam  at  **^ 

fMitory  prioei,**  ovidemoe  of  the  naago  amoog  nuym&otnnra  and  daalew 
ia  admliaihlff  to  ihow  the  maaning  of  thote  tamm    Avmyr.  SttmaH^  >iflL 

8aa  CoBrQ&Anomy  2i 

USUEY. 

I.  I«  FUoiR  OcnmnrAHoa.— In  real  actions  nndar  the  genaml  ivnaol  aal 
itiMsMiiy  a  aubeeqnent  porehaeer  may  gi^e  evidanoe  of  naoxy  to  afoid  a 
prior  eoDTeyanoe  from  hia  grantor.    ffUlt  t.  EUotf  26. 

S.  Salb  ov  Kora— Usobt.— The  sale  of  a  promiHory  note,  with  the  aeOfli^ 
indaEaenient*  at  a  diacoant  ezoeeding  the  lawful  rate  of  intewat  la  not 
nauiooa  if  made  bona  Jidt^  and  not  aa  a  ooYor  for  a  loan.  lAa^  ▼• 
jread^256. 

Si  Samx— Busoxir  of  Fboov.— 49aeh  sale  being  pHimafaieU  Talid,  the  boxden 
of  proof  reete  upon  the  paity  who  eUima  that  it  waa  nanrioiii.    /dL 

4  UauBioua  IsDOBanoEiiT— Dernu  bt  Mawwi. — The  maker  of  a 

iMoiy  note^  valid  in  ita  Inoeption,  wMoh  haa  been  indotaed  lor  a 

cwmiideration,  may  take  advantage  of  the  neozy  in  aa  aotioii  l^  the  b* 

doTMei    Id* 

See  MaBioAasi»6. 

VERDICT. 

Ov  SmsiAY.— Where  the  jury  have  been  vnable  to  i^rea  nponavwdiot  «alfl 
the  moadng  of  the  Sabbath,  itiiaworkof  neoeMitythentoiaoehraliirff 
vacdiot     Fonif^perv.  Fan  JZgMr»  676. 

WAST& 

Br  TrTom — A  tenant  ia  genenlly  reaponaible  for  all  waita  dona  to  the 
premiaee^  not  canaed  by  the  act  of  God  or  the  pablio  enenqr*  or  tiia  aefee 
of  the  leaeor  himeelf.  And  where  a  honae,  which  a  lenee  for  a  year  held 
under  a  leaae  without  special  covenante,  waa  deetroyed  by  an  armed 
mob,  which  the  leeeee  had  reason  to  believe  would  attack  the  houae  on 
aoooont  of  hia  using  the  same  for  the  puzpooe  of  distributing  a  certain 
newspaper,  it  was  held  that  the  lessee  was  liaUe  in  an  action  on  the  asae 
in  the  nature  of  waste.     VFAde  v.  FTiifiraer,  674 

WATER-OOUBSES. 

L  AvGDEBT  WAXKa-oouBSi,  RiOHTB  Ta— An  owner  of  land  haa  a  Iqgal  r^^ 
to  the  uae  of  a  stream  of  water  which  haa  flowed  through  it  immenK^ 
rially,  and  the  violation  of  such  right  is  a  private  nuissnoe.  Oardmar  v. 
NewtmrgK,  526. 

S.  DiVKR8ioir  ov  Stbxam— Equitt  Ji7BiBDicrn;oK.«A  court  of  mopaktj  has 
jurisdiction  by  injunction  to  prevent  the  diversion  of  a  atream  of  water 
flowing  through  the  pUinti£rs  land,  although  he  msy  have  a  remedy  at 
Uw.    Id. 

X  Bight  ov  NAyzoATioK.— The  right  of  navigation  in  a  navfgaUe  riw  ia 
auperior  to  all  other  rights,  and  particularly  to  the  ri|^t  of  fishsiy;  but 
though  superior  it  does  not  take  away  the  right  of  fia^ry;  it  only  limite 
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il  M»  fur  Mit  interCeiw  with  th«  fair,  luflfid  aod  ligiftimite  «iiMdM  €f 
tba  li^t  of  nsfigstbiL    Pofl  ▼•  Mrnrn^  0701 

WILLBL 

I.  BiQinBT  10  Gbbdixob.— A  boqiiMl  to  creditor  iipon  m  hotA  for  »  nm  cf 
BMiMj  lev  than  the  aiiMnmt  of  the  bond,  together  with  certain  apecifio 
■rtidee,  with  a  devise  over  of  the  recidae  of  the  property  after  payment 
cf  debta  and  legadea,  will  not  operate  aa  a  aatiafaetion  of  the  bond  debt 
Sinng  ▼.  WUUama,  8L 

Si  BiQUBBT  TO  Chabixablb  Usb. — ^A  beqneat  to  promote  the  propagation  of 
Ghziatianity  among  the  heathen  ii  not  void  aa  againat  pablio  pdlioy.  Nor 
la  aooh  bequest  void  beoanse  there  is  no  eoort  in  this  commonwealth  to 
compel  the  ezecntion  of  the  tmst;  nor  for  the  reason  that  ii  was  made 
during  the  last  Ohiess  of  the  testator.    Bartlei  r.  King,  99. 

X  VmcMKUiXTr  atohhno  BaQmBra^— A  bequest  in  tmst  for  charitable  uaes^ 
to  certain  penona  who,  at  the  time  of  the  execution  of  the  will,  conati* 
tuted  a  vdlantary  association.  Is  not  void  for  uncertainty,  but  isavailaUe 
for  the  individuala  thai  compcaing  such  association,  but  not  to  their 
sncceMon.    IcL 

4.  OcanmmKAL  Ihnris&— A  devise  of  an  estate  to  the  sons  of  the  testator, 
**th^y  jointly  and  aevotally  paying**  to  hia  danghtsES  a  certain  anm 
within  a  specified  time^  is  strictly  conditional  upon  the  payment  of  the 
BOiMy  within  the  time  limited.     Wheekry.  WaOgr^TOL 

§k  laauaiaa  CfVXB,  Vodi— In  a  deviaee  of  ''all  the  real  and  p-^f^fif 
estate  **  of  the  testator,  a  limitation  over  in  case  the  derisee  should  die 
without  disposing  of  the  same,  is  void;  aa  the  word  "estate**  vested  a 
lee  in  the  first  devisee.    Jaekatm  v.  Ddaney,  40L 

C  Tsun  BsxAm  uirmn  Qmnjua»  Clai7SI.~A  tmst  estate  will  paas  under  a 
general  danse  in  a  will  relating  to  the  realty,  unless  the  intention  d  the 
testator  appear  from  the  will  to  be  otherwiee.    IcL 

7.  Booms,  MoBXOAOBS  and  Notes  vot  Mohxt.— The  testator  having  devised 
to  his  wife  "all  the  rest^  residue  and  remainder  of  the  moneya  belonging 
to  hia  estate  at  the  time  of  hia  decease^**  it  was  held  the  word  "moneys** 
most  be  taken  in  ita  ordinary  aignification,  and  could  not  ^nfflude  bonds, 
mortgages,  or  other  choaea  in  action,  aa  there  waa  nothing  in  the  wiU 
ahowing  that  the  testator  intended  to  use  the  teem  in  any  other  than  ita 
ordinary  aenae.    Mann  t.  Maim,  410. 

fL  baouTOBT  Dnvnoi  ov  MoHxr. — ^Money  may  be  the  subject  of  an 
toiy  deviae;  and  the  limitation  over  after  faOnra  of  issue  is  not  too 
if  lestrietsd  to  the  desth  of  the  first  taker.    Se§ti  r.  Ptke,  93^ 

WrrNESSBBL 
See  Bvn>Bro4»  «L  7.  It. 
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